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PREFACE. 

The  object  of  this  edition  of  the  Code  of  Civil  Prooedore  ia 
to  giye,  in  compact  form,  the  text  of  the  Code,  together  with 
amending  or  conflicting  Acts  of  the  last  session  of  the  Legis- 
latore,  and,  by  means  of  notes  and  italics,  to  show  the  differ- 
ence between  the  Code  and  the  present  law,  and  what  changes 
have  been  made,  from  time  to  time,  in  the  present  Probate 
and  Practice  Acts,  since  their  adoption. 

The  numbers  of  the  corresponding  sections  of  the  Probate 
and  Practice  Acts  are  given  in  the  parentheses. 

"Where  existing  statutes,  other  than  the  Practice  and  Probate 
Acts,  are  incorporated  in  any  section,  they  are  referred  to  in 
the  notes  beneath  the  section. 

Where  the  Code  varies  from  the  present  law  only  by  the  ad- 
dition of  a  clause,  such  clause  is  printed  in  italics,  but.  where 
there  is  any  material  variation,  the  existing  statute  is  given  in 
full,  with  references  to  any  changes  made  since  its  originnl 
adoption.    . 

Sections  which  contain  provisions  not  heretofore  enlbraced 
in  our  statutes  are  preceded  by  "(N.  B.)"  and  those  made 
expressly  applicable  to  Justices'  Courts  are  preceded  by  an 
asterisk. 

The  references  to  decisions  are  believed  to  contain  a  full  and 
accurate  list  of  those  bearing  directly  upon  the  particular  sec- 
tions under  which  they  are  given. 

I  hope  that  time  and  use  will  show  very  few  errors  or  omis- 
sions in  this  edition  of  the  Code.  The  very  short  time  allowed 
to  prepare  the  notes  and  references  for  the  printer  is  the  ex- 
cuse offered  for  any  defects  which  may  be  found  in  them. 

Every  possible  precaution  has  been  taken  to  insure  accuracy 

in  the  text  of  the  statute,  and  as  a  final  revision,  after  the 

whole  had  been  stereotyped,  the  proof  sheets  were  carefully 

compared  with  the  original  text,  and  the  few  immaterial  errors 

found,  noted  in  the  eirata. 

WARREN  OLNEY. 

San  Fbancisco,  August,  1872. 


PREFACE  TO    FOURTH  EDITICJ-I. 


Tfaa  aectiona  nMch  have  been  amended  Biitce  the  adoption 
□f  the  Code,  in  1B73,  ttre  ruled  oat  with  a  Bingle  line,  and 
tliose  which  bava  been  repealed,  ore  croBS-ruled  nlth  aimiior 
lines.  The  amendnteata  of  1873-4  and  1ST5-6  are  given 
nomericall]'  in  tlie  Appendix — following  the  Index.  Words 
wbich  were  added  or  changed  by  amendments  are  enclosed 
williin  '*auperior'<  llgures  in  style  of  '^quotation''  marks, 
and  where  wocda  hare  been  omllted  tcom  the  old  sections 
the  place  of  the  omission  is  indicated  by  a  dagger  (t) 

The  retereocea  to  deciaions  are  brcmght  down  to  Vol.  19 
'  California  lieportB. 

May  JSa,  1876. 


CODE  OF  CIYIL  PROCEDTJEE. 


IN  FOTJE  PARTS. 


PRELIMINARY  PROVISIONS  $$  2-82. 

Pabt  I.— op  courts  op  JUSTICE.    $  33-004. 

Pabt  n OP  CIVIL  ACTIONS.    ^  307-1058. 

Pabt  m.— OP  SPECIAL  PROCEEDINGS  OP  A  CIVIL 
NATURE.    $$  1063-1822. 

Pabt  IV.— OP  EVIDENCE.    $$  1823-210S. 


SUMMAET  OF  OON"TE]?rTS. 


PABT  I-COURTS  OF  JUSTICE. 
PRELIMINARY  PROVISIONS  $$  2-32. 

TeTLE  I.     GOUBTS    OF   JXTSTIOB— THEIB  ObGANIZATIOK,   JUBIS- 

DICnON  AND  Tebms.    ^$  33-152. 
Title  n.    Judicial  Officebs.    $$  156-187. 
Title  HE.    Pebsons  Imtested  with  Judicial  Powebs.  $$  190- 

259. 
Title  IV.    SCinistebial  Officebs  of  Coubts  of  Justice. 

$$  262-271. 
TcTLB  y.    Pebsons  Invested  with  Minibtebial  Powebs. 

$$  275-304. 

PART  n— OF  CIVIL  ACTIONS. 

Title  I.    Fobm  of  Civil  Actions.    }$  307-309. 
Title  n.    Tuce  of  Commencing  Civil  Actions.    $$  312-362. 
Title  Ht.    Pabties  to  Civil  Actions.    $$  367-389. 
Title  IV.    Place  of  Tbial  of  Civil  Actions.    $$  392-400. 
Title  V.    Manneb  of  Commenoino  Sun.    $$  405-416. 
Title  VI.    Pleadings  in  Civil  Actions.    $$  420-475. 
Title  VH.     Pbovisional  Remedies  in  Civil  Actions. 

$$  478-674. 
Title  Vm.    Tbial  and  Judgment  in  Civil  Actions. 

$$  677-675. 
Tirus  TX.    Eia:cuTioN  of  the  Judgment  in  Civil  Actions. 

$$'681-721. 
Title  X.    Actions  in  Pabticulab  Cases.    $$  726-827. 
Title  XI.    Pboceedings  in  Justices'  Coubts.    $$  832-925. 
Title  XII.    Pboceedings  in  Police  Coubts.    $$  929-933. 
Title  XTTT.    Appeals  in  Civil  Actions.    $$  936-980. 
Tulb  XIV.    MisoELANEOXTS  Pbovisions.    $$  989-1058. 


PABT  m.  BUMICABT  OF  COTSTTESTS. 

PART  in— SPECIAL  PROCEEDINGS. 
PBELDIINABT  PROVISIONS  $$  106a.l06i. 

Tetlb  I.    Wbits  of  llAin>ATE  Review   akd    PBomBmoir. 

$$  1067-1110. 
Title  n.    OoNTEsmva  EuEonoitB.    $$  1111->U27. 
Title  m.    Stjumabt  PBOOEEDmas.    $$  1132-1178. 
Title  IY.    ENFOSCEKEirr  of  Liens.    $$  1180-1206. 
Title  Y.    Contbmft.    $$  1209-1222. 
Title  VI.    YoLUzn^ABT  Dissoltttiqn  of  OoBPosinom. 

$$  1227-1283. 
Title  YII.   Eionemt  Domain.    {$  1237-1258. 
Title  Ym.    Escheated  Estates.    ($  1209-1272. 
Title  IX.    Change  of  Naeoss.    $$  1275-1278. 
Tttlb  X.    Abbitbations.    $$  1281-1290. 
Title  XI.    Pbooeedinos  in  Pbobatb  Coubts.    $$  1294-1809. 
Tctlb  Xn.    Sole  Tbadebs.    $$1811-1821. 
Teres  Xm.    PBooBEDiNas  in  Inboltenot.    f  1822. 

PART  IY— OP  EYIDENCE. 

Title  I.    Osnebal  Pbinciplbs  of  Evidence.    $$  1814-1870. 
Tetlb  n.    Kinds  and  Dbobees  of  Evidence.    $$  1875-1978. 
Title  m.    Pboduotion  of  EvidOIge.    $$  1981-2054. 
Trrui  IY.    Effxot  of  Evidence.    $  2061. 
Title  Y.    Rights  and  Dttties  of  WrrNBssBs.    $(  2064-2070. 
Tttlb  YL    Evidence  in  Pabticulab  Oasis  and  Gsmxbal 
PboVibions.    (i  2074-2103. 


00BBE8P0NDIN0    BEOTIONS 

OF  THS 

PRACTICE  ACT,  PROBATE  ACT 

AND 

CODE  OF  CIVIL  PKOCEDUKE. 


Practice  Act.        Code  0.  P. 


1. 

2. 

3. 

4. 

6. 

6. 

7. 

8 

9. 
$  10. 
$  11. 
$  12. 
$  18. 
$  U. 
$    16. 


i 


16. 

♦    17. 
i    18. 

19. 


$  20. 

i  21. 

$  22. 

$  28. 

i  24 

«  26. 


307 

308 

309 

367 

368 

369 

370 

871 

37a 

373 

876 

878 

379 

389 

888 

886 

889 

899 

898 

396 

397 

405 

406.407 

407 

407 


Practice  Act.        Code  C.  P. 

$  26 $  407 

$  27 $409 

I  28 $  410 

I  29 $  411 

$  80 $41* 

I  81 ^4tlB 

$  82 $  414 

$  88 $415 

I  84 $415 

$  85 $  416 

I  80 $  430 

$  87 $  491 

S38 $  499 
89 $  496 

$  40 $  430 

$  41 $  431 

$  42 $  481 

$  43 $  489 

^  44 $483 

$  46 ..$484 

$  46 $  487 

$  47 $488 

$  48 $  440 

$  49 $447 

«  60 4  443-4 


OOBBESPOMDlMa  BBCIION8 — ^PBACTIGB  AGRr  AKD  CAdDS. 

Practice  Act.        Code  C.  P.    Practioe  Act.         Code  0.  P. 

$    50 $458  $    88 M** 

$    61 i  44«  $    89 ..,.^495 

$    62 $4*6  $    90 $496 

$    58 $447  $    91 $497 

$    54 $448-44*        (    92 $498 

$    55 $446  $    98 $499 

$    56 $  454  I    94 $500 

I    57 $458  $    95 $501 

$    58 $455  $    96 $  50a 

$    69 $456  I    97 $508 

$    60 $457  I    98 $504 

$    61 $459  $    99 $509 

$    62 $460  $100 $  610 

$    63 $461  $101 $511 

$    64 $4*7  $102 $  5ia 

$    65 $  46a  $103 $518 

$    66 $468  $104... $514 

$    67 $464-47?*        $105 $515 

$    68 $478  $106 $516 

$    69 $474  $107 $517 

$    70 $45*  $108 $518 

$    71 $475  $109 $519 

$    72 $478  $110 $  5a0 

§    78 $479  $111 $585 

$    74 $480  $112 $586 

$    75 $481  $113 $597 

$    76 $  48a  $114 $588 

$    77 $488  $115 $589 

$    78 $484  $116 $5*0 

$    79 $485  $117 $581 

$    80 $486  $  U8 $588 

$    81 $487  J  119 $588 

$    82 $488  $120 $587 

$    83 $489  $121 $588 

$    84 $490  $122 $589 

$    85 $491  $123 $540 

$    86 $498  $124 $541 

_    $    87 $498  $125 $548 


7  OOBBBSPONDINa  SBOnOXf&— nUOTIOE  AOT  AND  OODB. 

Practice  Act.        Code  G.  P.    Practice  Act.        Code  0.  P. 

$  126 ^  54«  $  164 $  615 

$  127 $  544  $  165 $  608 

i  128 $  545  ^  166 $  618 

$  129 ^  546  ^  167 $  61» 

$  180 «  54T  $  168 $  614 

i  181 $  540  $  169 $  616 

$  132 ^  550  $  170 f  61T 

$  133 $  551  $  171 (  618 

^  134 i  55a  ^  172 $  610 

$  135 i  55S  ^  173 ^618 

$  186 $  554  $  174 $  684 

f  187 $  555  ^  176 $  685 

i  138 i  556  ^  176 1  626 

M89 $  S*''  $177 $6*7 

i  140 $  558  $  178 $  688 

$  141 $  550  ^  179 ^  631 

^  142 $  578  ^  180 i  683 

$  143 )  564-560        $  181 $  686 

$  144 i  &tt  ^  182 $  638 

^  145 $  5T8  $  188 ^  680 

^  146... $  510  $  184 $640 

i  147 $  580  $  185 $  641 

$  148 $  581  $  186 $  643 

I  149 $  588  ^  187 $  643.645 

i  160 .$  585  $  188 $  646 

i  161 $  588  $  189 $  649-.65» 

J  162 $580  $190.. $648 

$  168 .....$  600  I  191 $  64T 

$  164 $  501  I  192 $  656 

$  166 $  50a  $  198 ^  651 

$  156 $  503  I  194 $  661 

$  157 $  504  $  196 ^  661 

$  168 $  505  ^  196 $  661 

$  169 $  600  I  197 ^  604 

$  160 i  604  I  198 $  666 

$  161 $  601  $  199 (  666 

$  162 $  6«»  I  200 $  667 

$  168 $  608  $  201 $  668 


OOBBBSPONDINa  BEOTIONB— FBAOTIOE  ACT  A3XD  OODS.  8 

Practice  Act.        Code  G.  P.    PraotioeAct.        Code  0.  P. 

$  202 $  669  $  240 $  7tS 

$  203 $  670  $  241 $  71T 

$  204 $  6T1  $  242 $  718 

I  205 $  67a  $  243 $  719 

J  206 .$  678  $  244 $  780 

$  207 $  674  $  245 $  fl^ai 

$  208 $  675  }  246 $  9'»6 

$  209 $  681  $  247 $787 

$  210 $  68a  $  248 $  ^"38 

$  211 Canceled         $  249 $  ^81 

$  212 $  688  $  250 $  78a 

$  213 1  684  $  251 $  788 

$  214 $  685  ^  252 $  ^'S* 

$  215 $  686  $  258 ^  735 

$  216 $  687  I  254 $  738 

$  217 ^  688  $  255 $  739 

$  218 $  689  $  256 $  740 

$  219 i  690  $  257 $  3^*1 

$220 J  691  $258     $  74a 

$  221 $  69a  $  259 $  I'AS 

$  222 i  698  j  260 $  744 

$  223 $  694  $  261 $  745 

$  224 $  695  $  262 $  746 

$  225 $  696  $  263 $  T*' 

$  226 $  697  $  264 $  75a 

$  227 ^  698  $  265 $  758 

$  238 i  699  $  266 $  «^5* 

$  229 $  700  $  267 $  ^^55 

$  230 $  701  $  268 $  756 

$  231 $  70a  $  269 $  757 

^  232 1  708  $  270 $  758 

$  233 $  704  $  271 $  759 

$  234 1  705  ^  272 $  760 

$  235 $  706  $  273 $  761 

$  236 $  707  $  274 $  76a 

$  237 i  708  (  276 $  763 

$  238 ^  714  $  276 $  764 

239 $715  ^277 M<^ 
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OOBBEBPONDIIIO  8BOTJ01IB — VBJXfnCK  AOV  AUD  €0DE. 


Fnotioe  Aei.        Code  C.  P. 

$  278 §  rce 

$  279 i  T6T 

$280 $  768 

$281 i  780 

$  282 $  770 

$  283 $  771 

$  284 $  77« 

$  285 J  778 

$  286 $  774 

$  287 $  776 

$  288 $  776 

$289 $  777 

$  290 $  778 

$  291 $  770 

$  292 $  780 

$  298 $  781 

$294 $  78» 

$  295 $  788 

$  296 $  784 

$  297 $  785 

$  298 $  786 

$  299 $  787 

$  300 $788 

$  801..... $  789 

$  802 .$  790 

$  808 $  791 

$  804 $  79a, 

$  805 $  798 

$  806 $  794 

$  807 $  795 

$  808 $  796 

$  809 $  797 

$  810 $  808 

$  811 $804 

$  812 $  805 

$  318 $  806 

$  814 $  807 

$  816 $  808 


Praetioe  Act.        Code  0.  P. 

$  816 $  809 

$  817 $  818 

$  318 $  814 

$  319 $  815 

$  320. $  816 

$  321. $  817 

$  322 $  818 

$  328 $  819 

$  324 $  8»0 

$  325 $  sai 

$  326 $  saa 

$  327 $  sas 

$  328 $  8a4 

$  329 $  8a5 

$  330 $  8a6 

$  331 $  8a7 

$  332 $  887 

$  333 $  986 

$  334 $  937 

$  335 $  938 

$  886 $  989 

$  387 $  940 

$  388 

$389 c^ 

$340 ^§ 

$841 ti 

$342 ^ 

$  848 S 

$  844 

$  845 $  956 

$  346 $  950-954 

$  847 $  968 

$  348. $  941 

$  349 $  94a 

$  350 $  948 

$  351. $  944 

$  362 $  945 

$  853 $  946 


OOSBESPOHDINO  BBOnOlStB—VBACTICB  ACT  AMD  OODB. 
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Practioe  Act.        Code  0.  P. 

$  864 $  947 

j  366 i  948 

$  866 i  949 

$  867 

$  868 $  958 

$  869 (  9M 

$  860 ...$  941 

$  861 $  941 

$  862 $  941 

$  863 

$  864 

$865 

j  866 « 

$  867 $  980 

868 $  989 

869 $  990 

$  870 $  991 

i  871 $  99Ji 

$  872 $  998 

$  878 i  994 

$  874 ^  iiaa 

I  875 $  1188 

$  876, $  1184 

I  877 $  1188 

$  878 $  1189 

J  879 $  1140 

$  380 $  1»81 

$  881 $  1»8S 

$  882 $  1»88 

$888 $  1»84 

$  884 $  1985 

$  885 $  11186 

$  386 i  1*87 

$  887 $  11188 

$  888 $  1989 

$  889 $  1»90 

$390 i    99T 

«  891 §  1879 


Practice  Act.        Code  C.  P. 

$  892 $  1879 

$  893  Bepealed  1870 

$394 $  1880 

I  895 $  1881 

$  396 $  1881 

$  397 $  1881 

$898... $  1881 

$  899 $  1881 

$400 $  1888 

$401 $  1884 

$  402 $  1985 

$402 $  1989 

$  408 $  1986 

$404 $  1987 

$  405 $  1988 

$  406 $  1990 

$  407 $  a064 

$  408 $  »065 

$  409 $  1991 

$  410 $  199a 

$411 $  1998 

$  412 $  1995 

$  418 $  1996 

$414 $  1997 

$  415 $  «067 

$  416 $  »068-9 

$^7 g 

$418 ":. 

$419 P 

$420 -r 

$421 I 

$422 8. 

$428 (g 

$  4fl4 $  aoiA 

$  425 $  »018 

$  426 $  »014 

$  427 $  adi5 

$  428 $  MM 


11        00£BESK)NDINa  SEOnONS— PRACTICE  ACT  AKD  CODE. 


Ptactice  Act.         Code  C.  P. 

§  429 $  »031 

j  430 (  d08» 

^431 f  J»084 

I  432 $  idOdO 

j  433 $  9024 

$  434 $  aOliS 

$  435 $  a096 

$  436 $  ii027 

(437 $  2083 

$  438 $  2084 

$  439 i  2085 

i  440 $2086 

$  441 i  2087 

$  442 $  2088 

I  443 $  2098 

$  444 $  2006 

$  445 $  2097 

I  446 $  1000 

$  447 $  1855 

$  448 i  1982 

$  449 $  1905 

$  450 $  1905.22 

$  451 $  1906 

$  452 $  1907 

I  453 $  1900 

$  454 $  1980.81 

$  455 $  1067 

(  456 $  1068 

(  457 $  1060 

$  458 $  1070 

$  459 1  1071 

$  460 $  1072 

(  461 $  1073 

$  462 $  1074 

i  463 $  1075 

$  464 i  1076 

$465 $  1077 

6  466 $  1084 


Practice  Act.        Code  C.  P. 

$  467 $  1085 

$  468 $  1086 

$  469 $  1087 

I  470 $  1088 

$  471 $  1089 

I  472 $  109O 

$473     $1091 

I  474 $  1092 

$  475 $  1093 

$  476 $  1094 

$  477 $  1095 

$  478 $  1096 

$  479 $  1097 

$  480 $  1209 

$  481 $  1211 

$  482 $  1212 

$  483 $  1213 

$  484 $  1214 

$  486 $  1215 

$  486 $  1216 

$  487 $  1217 

$  488 $  1218 

$  489 $  1219 

$  491 $  1220 

$  492 $  1221 

$  493 $  1222 

$  494 $  1021 

$  496 $  1022 

$  496 $  1023 

I  497 $  1024 

$  498 $  1025 

$  499 $  1026 

$  500 $  1027 

$  601  Repealed  1855,  250 
$  502  Bepealed  1855,  260 
$  603  Bepealed  1855,  250 

$  604 $  1028 

$  605 $  1029 


OOBBESPONSIKG  BBCnONEK-PfiAOTICE  ACTS  AND  CODE. 
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Practice  Act.        Code  0.  P. 

6  606 $  loao 

$  607 $  1031 

$  608 $  108» 

$  609  Canceled 

i  510 $  1038 

$  511 $  1085 

$  512 $  1036 

$  613 $  1057 

$  5U i  103T 

^  615 i  1008 

$  516 $  1004 

$  517 i  1005 

$  518 $  1006 

^  519 $  1010J6 

$500 $  1011 

$  521 $  loia 

$  522 $  1018 

$  523 $  1014 

$  524 $  1015 

$  625 $  1047 

$  526 $  1048 

I  527 $  1050 

I  528 ^  105a 

f  629 $  1058 

$  680 $  1054 

$  531 $  1046 

$  532 $  861 

$  534 $  84a 

$  535 ^  88a 

$  536 i  889 

$  537 

$  538 $  889 

$  539 $  848 

$  540 $  844 

$  541 $  845 

$  542 i  849 

$  543 i  849 

M^ ^  ^^^ 


Practice  Act.        Oode  G.  P. 

$  545 $  86a 

j  546 $  868 

$  547 $  864 

$  548 $805 

$  549 $ 

$  550 M^5 

$  561 $  865^88 

$  652 $  866 

$553 $  867 

$  654 $  868 

$  665 $  869 

$  666 $  870 

$  657 $  870 

$  658 $  870 

$  569 $  870 

$  560 $  870 

J  561 $  870 

I  662 $  870 

$  565 $870 

$  664 $  870 

$  565 $  870 

$  666 $  870 

J  667 $  1057 

$  668 $  978 

$  569 $  870 

$  570 $  85a 

$  671 $  851 

$  572 $  851 

$  573 $  868 

$  574 $  865 

$  676 $  886 

$  577... $  887 

$  578 $  854w0-7 

$  679 $  469 

$  580 $  858 

$  681 $888 

$  582 $  888 

$683 $  875-6 
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Practioe  Act.         Code  C.  P. 

$  684 $  8T5-6 

$  685 $877 

$  686 $  87a-7a 

$  687 $  881-Ji 

$  688 $  »50 

$689 $  aa7 

$  690 $  885 

$  691 i  890 

$  692 $  870-1 

$  693 $  881 

$694 $  891-» 

$695 $  804 

$696 .....$  895 

697 $  898 

698 i  896 

$  699 $  897-900 

$  600 $  901 

$601 $  90» 

$  602 $  904 

$  603 $  oas 

$604 $  911 

$  605 $  91Ji 

$606 $  918 

$  607 $  914.915 

$608 $  916 

$609 $  917 

$  610 $  918 

$  611 $  9ao 

$  612 $  9»a 

$  613 $  849 

$  614 $  849 

$  616 $  906 

$  617 $  907-9 

$  618 $  910 

$  619 $  »10 

$  620 $  »01« 

$  621 $  748 

$622 $661^ 


Practice  Act.         Code  C.  P. 

$  623 $  659 

$  624 $  974 

$  626 $  975 

$  626 $  976 

$  627 $  977 

$  628 $  978 

$  629 $  979 

$  630  Repealed  1854, 100 

$  631 $  994 

$  632  Repealed  1866,  260 

$  633 $  9ai 

$  634 $  9a8 

$  635 $  9i»5 

$  636 $  9*9 

$  637 $  930 

$  638 $  981 

$  639 $  939 

$  640 $  974 

$  641 $  933 

$  643 $  ia9-80 

$  645 $  1055 

$  646 $  1056 

$  647 $  1058 

$  650 ;.$  1057 

$  651 $  564-69 

$  652 $  664-69 

$  653 $  1108 

$  654 $548 

$  656 $  1918-19 

$  656 $  388 

$  658 $  886 

$  659 $387 

$  660 $  887 

$  661 $  887 

$  662 $  887 

$  663 $  1051 

$  664 $  696 

$665 $  1«8* 


COBBESPONDZNa  SECTIONS — ^PfiOBATE  ACT  AZO)  CODIl. 
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Probate  Act.         Code  C.  P. 

$  2 $  ia»* 

$  3 $1996 

I  4 1  1«98 

$  6 $  1«»» 

$  6 $1800 

$  7 $  1»»8 

$  8 $  1999 

$  9 $  ia«» 

$  10 $  130a 

$  11 $  130« 

$  12 $  1305 

$  13 i  1808 

$  14 $  1304 

$  15 $  1304 

$  16 $  1308 

I  17 $  1306 

$  18 $130T 

$  19 $  1308 

$  20 $  i3ia 

$  21 $1315 

$  22 $  1315 

$  23 $  1316 

$  24 $  1311 

$  25 $  1318 

$  27 $  i3a» 

$  28 $  1338 

$  29 $  13»4 

$  30 $  1387 

$  31 $  1398 

$  32 $  1399 

$  33 $  1330 

$  34 $  1331 

$  35 $  1389 

$  36 $  1333 

$  37 $  1338 

$  38 $  1339 

$  39 $  1340 

$  40 $  1341 


Probate  Act.         Code  0.  P. 

$  41 $  1349 

$  42 $  1360 

$  43 $  1351 

$  44 $  135» 

$  45 $  1358 

$  46 $  1854 

$  47 $  1855 

$  48 $  1356 

}  49 $  1356 

$  60 $  I860 

$  51 $  1361 

$  52 y.$  1865 

$  53 ...$  1866 

$  64 $  136T 

$  55 $  1869 

$  56.. $  1370 

$  57 $  1868 

$  58 $  1371 

I  59 $  18758 

I  60 $  1878 

$  61 $  1874 

I  62 $  1375 

^  63 $  1376 

$  64 $  1377 

$  65 $  1378 

$  66 $1379 

$  67 $  1383 

$  68 $  1384 

$  69 $  1385 

$  70 $  1886 

$  71 $  1369 

$  72.... $  1387 

$  73 $  1388-90 

fi  74 $  1391 

$  75 $  139a 

$  76 $  1393 

$  77 $  1396 

$  78 $  1397 
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Probate  Act.         Code  C.  P. 

$    79 $  1898 

I    80 $  1399 

$    81 $  1400 

I    82 $  1401 

§    83 $  1408 

$    84 $  1403 

i    85 $  1404 

I    86 $  1405 

§    87 $  1406 

$    88 $  1411 

$    89 i  14ia 

i    90.. $  1418 

$    91 $  1414 

^    92 i  1415 

$    93 $  1416 

$    94 $  141T 

$    95 $  1411 

$    96 $  1485 

$    97 $  1486 

$    98 $  1488 

$    99 $  1484 

MOO $1487 

$101 $  1488 

$  102 $  1489 

J  103 $  1430 

$  104 $  1438-88 

J  105 $  1448 

$106 $  1444 

$107 $  1445 

$  108 $  1446 

$  109 $  144T 

$  110 $  1448 

Jill $  1449 

J  112 $  1450 

$113 $  1451 

lU $  145a-58 

115...... I  1516 

$  116 $  1458 


Probate  Act.         Code  C.  P. 

$  117 $  1459 

$  118 $  1460 

$  119 $  1461 

$  120 $  1464 

$  121 $1465_«d 

$  122 $  1466 

$  123 $  1467 

$  125 .....$  1468 

$  126 $  1469 

$  127 $  1470 

$  128 $  1490-91 

f  129 $  1498 

«  130 $  1498 

$  131 $  1394-95 

$  132 $  1496 

$  133 $  1497 

$  134 $  1498 

$  135 $  1499 

J  136 $  1500 

$  137 $  1501 

$  138 $  1508 

$  139 $  1503 

$  140 $  1504 

$  141 1  1505 

$  142 4  1507 

I  143 $  1508 

J  144 $  1509 

$  145 $  1510 

I  146 $  1511 

$  147 $  1518 

$148 $1517 

$  149 $  1518 

$  150 $  1588-8^1 

$  151 $  1585 

$  152 $  1586 

$  153 $  1586 

$  153 $  1530-38 

$  154 $  1536 


COBBXSPOKDnrO  SECnONS^FBOBATB  ACT  AXti  OODB. 
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Probate  Act. 


Code  0.  P. 


$ 
5 
J 
$ 
« 


$ 


55 $  issr 

56 $  1538 

57 $  1589 


58. 

59. 

60. 

61 

62. 

63. 


.$  1540 

.$  1539 

$  1541 

$  154J3 

.^  1543 

$  1544 


64 $  1545 

65 $  154€ 

66 $  154T 

67 $  1548-50 

68 $  1551 

69 i  155a 

70 $  1553 

71 i  1554 

72 $  1555 

73 (  1556 

74 $  155T 

75 $  1558 

76 $  1559 

77 $  1560 

78 $  1561 

79 ^  156a 

80 i  1563 

81 $  1564 

82 $  1565 

83 $  1566 

84 $  1567 

86 $  1568 

86 $  1569-70 

87 (  1569 

88 $  1571 

89 i  1578 

90 $  1578 

91 $  1574 

92 ^  1575 


Probate  Act.         Code  C.  P. 

$  193 $  1576 

194 i  1581 

y  195 $  158» 

$  196 $  1583 

$  197 $  1584 

$  198 $  1585 

$  199 $  1586 

^  200 $  1587 

$  201 $  1588 

$  202 $  1589 

$  203 $  1590 

$  204 $  1591 

$  205 $  1597 

$  206 i  1598 

$  207 $  1599 

$  208 $  1600 

$  209 $  1601 

$  210 $  160a 

$  211 $  1608 

I  212 $  1604 

^  213 $  1605 

$  214 $  1606.^ 

$  215 ^  16ia 

$  216 $  1613 

$  217 ^  1614 

$  218 9  1616 

$  219 $  1616 

$  220 $  1617 

$  221 $  1618 

$  222 $  i6aa 

$  223 $  16a3 

$  224 $  1684 

I  225 $  1685 

J  226 $  1686 

$  227 ^  1687 

I  228 $  1688 

$  229 J  1689 

$  230 $  1030 
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Probate  Act.         Code  0.  P. 

$  231 $  1«31 

I  232 ^  163a 

$  233 $  1«8» 

$  234 i  1635 

$  235 $  1636 

$  236 $  1636 

$  237 $  1637 

$  238 J  1638 

$  239 $  1643 

$240 $  1644 

$  241 $  1645 

$242 $  1646 

$  243 $  1647 

$  244 $  1648 

$  245 $  1649 

$  246 $  1650 

$  247 $  1651 

$  248 $  165a 

$  249 $  1658 

$  250 ^  1658 

$  251 $  1659 

$  252 $  1660 

$  253 $  1661 

$  254 1  1661 

$  255 $  1661 

$  256 §  1661 

$  257 i  166a 

$  258 $  1665 

^  259 $  1666-67 

$  260 $  1668-69 

$  261 $  1675 

$262 $  1677 

$  263 $  1676 

$  264 $  1678 

$  265 $  1679 

$  266 $  16S0 

i  267 $  1681 

I  268 .$  168a 


Probate  Act.         Code  C.  P. 

$  270 $  1683 

$  271 $  1684 

$  272 $  1685 

$  273 $  1686 

«  274 $  1691 

$  275 $  169a 

$  276 $  1698 

$  277 $  1695 

$  278 $  1696 

$  279 $  1697 

$  280 $  1698 

$  281 $  1436 

$  282 $  1411 

$  283 $  1487 

$  284 $  1438 

$  285 $  1480 

$  286 .$  1440 

$  287 $  1704-5 

$  28'i $  II'IO 

$  289 $  I'J'OO 

$  290 $  i-yii 

$  291 $  a098 

6  293 $  1T18 

$  294 $  1616-17 

§  295 $  Ifl'lS 

$  296 $  I^IO 

$  297 

$  298 ^5 

$299 oj 

$  300 ccg 

$  301 

$  302 $  i^ao 

$  302 $  l'y38 

$  302 $  1''39 

$304 $  n'as 

$  305 $  i^a» 

$305 $  l'y41-4a 

$  306 $  1'''30 
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Probate  Act.        Code  C.  P.     Probate  Act.        Code  0.  P. 
$  807 ^  1^31  $  «54 $  lTt8 


308 $  I'J'Sa  $  355 $  ITTT 

$  809 ^  1«^8»  $  856 $  W^fl^S 

$  810 (  W»*  $  857 $  l^l'© 

^  811 $  W««  I  358 $  WSO 

^  812 $  WJ>«  $  869 $  W81 

$315 ^  i860 ^irsii 

$816 I  J  861 $  W88 

j817 55  $862 ...$1T84 

$818 8  $863 $W8» 

$819 S  $364 $1T86 

$320 :$:  $865 $1181^ 

$821 S  $866 $"'88 

$822 6  $867 $«'89 

$823 a  $368 $  WOO 

$324 S  $369 $1806 

$325 i  $870 $1774: 

$326 ^  $371 $1^^0» 

$  828 $  ia«0  $  872 $  1801 

$  329 $  ia71  $  373 $  180a 

$  331 $  ia7a  $  874 $  1808 

$  386 $  1747  $  375 $  1804 

$  337 $  1748  $  376 $  1805 

$338 $  1749  $  377 $1800 

$  389 $  1750  $  378 $  1703 

$  340 $  H'Sl  $  379 $  1704 

$  341 $  175a  $  380 $  1^05 

$342 $  1753-64         $  381 $  "'OO 

$  343 $  ll'**  $  382 $  1776 

^  844 4  l^M  $  383 $  1807 

$845 $  1758  $384 $  H'«^« 

$  346 $  1759  $  385 $  1701 

^  847 $  1763  $  386 $  1797 

$  848 $  WO*  i  387 $  1798 

$  849 $  1765  $  888 $  1799 

$850 $1768  $389 |gg 

$351 $1769  $390 o.jr 

$352 $1770  $891 '5  g 

4853 $177*  $392 3*^ 


AN  ACT  TO  ESTABLISH  A 


CODE  OF  CIYIL  PEGGED  URE. 


•  • 


The  Peopis  of  the  Stata  <^f*  California  represented  in  Senate 
and  Assembly /do  friact  ae  follows  : 


y  *  ". 


V"    * 


flaozKMr  1.    Title  md  division  of  this  ypiw^uaf 


.    ,y. 


$  !•  This  Act  shall  be  known  as  The  Cods;  of  Civil  Pbo- 
CEDT7BE  OF  Oaufobnia,  ond  Is  divided  intq^toiuw  parts,  as 
follows:  '«  *'^>^ 

Pabt  I.  Of  Courts  of  Justice.  '    *  '^V.^**^ 

II.  Of  Civil  Actions. 

m.  Of  Special  Proceedings  of  a  Givfl  Nshire.    ' '  ^  ." 

IV.  Of  Evidence. 


CODE  OF  CIYIL  PEOCEDUEE 


OF  OAL.IFOBNIA. 


PRELIMINARY  PROVISIONS. 

SBcmoN  2.    Wben  this  code  takes  effect. 

3.  Not  retroactive.  ,  ^ 

4.  Bule  of  construction  of  tjlils  ^ode. 

6.  Provisions  similar  to  eztcting^  laws,  how  constmed. 

6.  Tenure  of  office  prese&v^d.". 

7.  Construction  of  re^al  aatiy  certain  officers. 

8.  Actions,  etc.,  net  <$fec?ed  by  this  code. 

9.  Limitations  Qluri}  tfAitinue  to  run. 

10.  HoUdays.  .•.  *  *•'* 

11.  Same.   •    •     • 

12.  Gom^ul{itQn*o1P  time. 

13.  C!ert^itk.aclt3  not  to  be  done  on  holidajs. 
U.  VSeiflVJbfined. 

16^  JoiQt  authority. 
jf.^  **j^q;ni8  and  phrases. 
,  lji**p8rtain  terms  used  in  this  code  defined. 
t  *4|r.*  *Stahites,  etc.,  inconsistent  with  code  repealed. 
•  « ,    *^^.    This  act,  how  cited,  enumerated. 
\  ***  20.    Judicial  remedies  defined. 
•^  "•       21.    Division  of  Judicial  remedies. 
*-  *         22.    Action  defined. 

23.  Special  proceeding  defined. 

24.  Division  of  actions. 

25.  Civil  actions  arise  out  of  obligations  or  Injuries. 

26.  Obligation  defined.  ^ 

27.  Division  of  injuries. 

28.  Injuries  to  property. 

29.  Injuries  to  the  person. 

80.  Civil  action,  by  whom  prosecuted 

81.  Criminal  actions. 

82.  Civil  and  criminal  remedies  not  merged 
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i  A.  This  code  takes  efiEbct  %i  twelve  o'clock  noon,  on  the 
firat  day  of  January,  eighteen  hnndred  and  seyenty-three. 

^  8.  No  xMurt  of  it  is  retroactiye,  unless  expressly  so  de- 
clared. 

4CU.153^ 

i  4.  The  mle  of  the  common  law,  that  statutes  in  deroga* 
tion  thereof  are  to  be  strictly  construed,  has  no  application  to 
this  code.  The  code  establishes  the  law  of  this  State  respect- 
ing Hie  snbjects  to  which  it  relates,  and  its  provisions  and  all 
prooeedings  under  it  are  to  be  liberally  construed,  with  a  view 
to  effect  its  objects  and  to  pron^ote  justice.    N.  Y.  0.  Giy. 

Prac.  (  3. 
7  GaL  991;  17  GU.  487;  49  OaLSZi. 

$  5.  The  provisions  of  this  code,  so  far  as  they  are  substan- 
tiaUy  the  same  as  existing  statutes,  must  be  construed  as  con- 
tinuations thereof  and  not  as  new  enactments. 

^  &  All  persons  who  at  the  time  this  code  takes  effect  Jiold 
office  under  any  of  the  acts  repealed  continue  to  hold  the  same 
according  to  the  tenure  thereof,  except  those  offices  which  are 
not  continued  by  one  of  the  codes  adopted  at  this  session  of 
the  Legislature. 

^  T.  When  any  office  is  abolished  by  the  repeal  of  any  act, 
and  such  act  is  not  in  substance  re-enacted  or  continued  in 
either  of  the  codes,  such  office  ceases  at  the  time  the  codes 
take  effect. 

^  8.    No  action  or  proceeding  commenced  before  this  code 

takes  effect,  and  no  right  accrued,  is  affected  by  its  provisions, 

but  the  proceedings  therein  must  conform  to  the  requirements 

of  this  code  as  far  as  applicablcvfets  Oiinl  Oode,  11 6. 20 ;  45  c&i.  221 ; 
46CaL60;  47  OaL59;  id.  649;  48  OaL35, 4(W.  647;  49  CaLZ72.  340, 446. 454. 

J[hen  a  limitation  or  period  of  time  prescribed  in  any 
exisiingBtS^MiMiBL.^^^^ring  a  right  or  barring  a  remedy,  or 
for  any  other  pmpoS^Ni^JkE?^  ^  '^^  before  this  code  goes 
into  effect,  and  the  same  orim^iiMitigo^  is  prescribed  in  this 
code,  the  time  of  limitation  continuest^PMii^jidhas  the  like 
e£E^  as  if  the  whole  period  had  begun  andeSSle^ia^tpr^its 
adoption. 
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^  10.  Holidays  within  the  meaning  of  this  code  are :  every 
Sunday,  the  first  day  of  January,  the  twenty-second  day  of 
February,  the  fourth  day  of  July,  the  twenty-fifth  day  of  De- 
cember, every  day  on  which  an  election  is  held  throughout  the 
State,  and  every  day  appointed  by  the  President  of  the  United 
States,  or  by  the  Governor  of  this  State,  for  a  public  fast* 
thanksgiving  or  holiday. 

Lfirst  dav  of  January,  the  twenty-second  day  of 
February,  or  *^^^^^^^7¥-ilaff  if  7;crTnhrr  falls  upon  a 
Sunday,  the  Monday  following  is  a  holiday. 

$  la.  The  time  in  which  any  act  provided  by  law  is  to  be 
done,  is  computed  by  excluding  the  first  day  and  including  the 
last,  unless  the  last  day  is  a  holiday,  and  then  it  is  also  ex- 
cluded. 

$  13.  Whenever  any  act  of  a  secular  nature,  other  than  a 
work  of  necessity  or  mercy,  is  appointed  by  law  or  contract  to 
be  performed  upon  a  particular  day,  which  day  falls  upon  a 
holiday,  such  act  may  be  performed  upon  the  next  business 
day  with  the  same  effect  as  if  it  had  been  performed  upon  the 
day  appointed. 

$  14r.  When  the  seal  of  a  court,  public  officer,  or  peraon,  is 
required  by  law  to  be  af&xed  to  any  paper,  the  word  "seal" 
includes  an  impression  of  such  seal  upon  the  paper  alone,  as 
well  as  upon  wax  or  a  wafer  affixed  thereto. 
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$  15.  Words  giving  a  joint  authority  to  three  or  more  pub- 
lic officers  or  other  persons,  are  construed  as  giving  such  an- 
thority  to  a  majority  of  them,  unless  it  is  otherwise  expressed 
in  the  act  giving  the  authority. 

$  16.  Words  and  phrases  are  construed  according  to  the 
context  and  the  approved  usage  of  the  language ;  but  technical 
words  and  phrases  and  sach  others  as  have  acquired  a  peculiar 
and  appropriate  meaning  in  law,  or  are  defined  in  the  succeed- 
ing section,  are  to  be  construed  according  to  such  peculiar  and 
appropriate  meaning  or  definition. 
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17.  Wheneyer  the  terms  mentioned  in  this  section  are 
em\oyed  in  this  code,  they  are  employed  ia  the  senses  here- 
afte^ffixed  to  them,  except  where  a  different  sense  plainly 
appeal 

1.  Tflb  term  "  signature"  includes  any  name,  mark  or  sign 
written  \^l^  intent  to  authenticate  any  instrument  or  writing. 

2.  The  tSrm '  *  writing  "  includes  both  printing  and  writing. 

3.  The  tSlim  ''land"  and  the  phrases  ''real  estate"  and 
"real  properl^'  include  lands,  tenements  and  hereditaments, 
and  all  rights  tweto  and  interests  therein. 

4.  The  "words  ^oersonal  property  "  include  money,  goods, 
chattels,  evidence  (Vdebt,  and  "things  in  action." 

5.  The  word  "pr^rty"  includes  personal  and  real  prop- 
erty. 

6.  The  word  "mont^  means  a  calendar  month,  unless 
otherwise  expressed,  and  tl^word  "year,"  and  also  the  abbre- 
viation "  A.  D."  is  equiyale\  to  the  expression  "  year  of  our 
Lord." 

7.  The  word  "oath"  inclu^  "affirmation"  in  all  cases 
where  an  affirmation  may  be  su Vtituted  for  an  oath ;  and  in 
like  cases  the  word  "swear"  inotides  the  word  "affirm." 
£Yeiy  mode  of  oral  statement  undW  oath  or  affirmation  is 
embraced  by  the  term  "  testify,"  and^ery  written  one  in  the 
term  "depose." 

8.  The  word  "  state,"  when  applied  to\he  different  parts  of 
the  United  States,  includes  the  district  oXOolumbia  and  the 
territories,  and  the  words  "United  States '\may  include  the 
district  and  territories. 

9.  Where  the  term  "  person  "  is  used  in  thi^ode  to  desig- 
nate the  party  whose  property  may  be  tj^e  8i\[ect  of  any 
offence,  action  or  proceeding,  it  includes  this  sta^any  other 
state,  government  or  country  which  may  lawfullyVwn  any 
property  within  this  state,  and  all  public  and  private  \>rpora- 
tions  or  joint  associations,  as  well  as  individuals. 

10  The  word  '*x)erson"  iacludes  bodies  politic  and\por- 
porate. 

11.    The  singular  number  includes  the  plural,  and 
plural  the  singular. 
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Sl  Words  nsed  in  thfi  mascolme  gender  comprehend,  aa 
well|N|^feminine  and  neuter. 

13.  \^^s  nsed  in  the  present  tense  include  the  future, 
but  exclud^i^e  past. 

14.  The  woSl^^will "  includes  codicils. 

15.  The  word^imt  '^  signifies  an  order  or  precept  in  writ- 
ing issued  in  the  nanrl^  the  people,  or  of  a  court  or  judicial 
officer.  ^V^ 

16.  "  Process  "  is  a  wri^ir  summons  issued  in  the  course 
of  judicial  proceedings.         ^^ 

17.  The  word  "  vessel "  whenS^  with  reference  to  ship- 
ping, includes  ships  of  all  kinds,  steSnboats,  and  steamships, 
canal  boats,  and  every  structure  adaptecS^be  navigated  from 
place  to  place.  ^^^ 

18.  The  term  "peace  officer"  signifies  aliFone  of  the 
officers  mentioned  in  section  eight  hundred  aSlkseventeen 
of  the  Penal  Code.  ^^ 

19.  The  term  "  magistrate  "  signifies  any  one  of  the  oli^rs 
mentioned  in  section  eight  hundred  and  eight  of  the  Fel|^ 
Code.  ^ 

$  IS.  No  statute,  law  or  rule  is  continued  in  force,  because 
it  is  consistent  with  the  provisions  of  this  code  on  the  same 
subject;  but  in  all  cases  provided  for  by  this  code,  all  statutes, 
laws  and  rules  heretofore  in  force  in  this  state,  whether  consis- 
tent or  not  with  the  provisions  of  this  code,  unless  expressly 
continued  in  force  by  it,  are  repealed  and  abrogated. 

This  repeal  or  abrogation  does  not  revive  any  former  law 
heretofore  repealed,  nor  does  it  affect  any  right  already  exist- 
ing or  accrued,  or  any  action  or  proceeding  already  taken, 
except  as  in  this  code  provided ;  nor  does  it  affect  any  private 
statute  not  expreftsly  repealed.   47  Oal.  59;  49  G&L  £67. 

$  19.  This  Act  whenever  cited,  enumerated,  referred  to,  or 
amended,  may  be  designated  simply  as  the  "  Code  of  Civil 
Procedure,"  adding  when  necessary  the  number  of  the  section* 

^  SO.  Judicial  remedies  are  such  as  are  administered  by 
the  courts  of  justice,  or  by  judicial  officers  empowered  for 
that  puTDoae  by  the  constitution  and  statutes  of  this  state. 


T 
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$  91.    These  remedies  are  divided  into  two  classes : 

1.  Actions;  and, 

2.  Special  proceedings. 

$  99.  An  action  is  an  ordinary  proceeding  in  a  court  of 
justice,  by  which  one  party  prosecutes  another,  for  the  en- 
forcement or  protection  of  a  right,  the  redress  or  prevention 
of  a  wrong,  or  the  pxmishment  of  a  public  offence. 

$  93.    Every  other  remedy  is  a  special  proceeding. 
§  94.    Actions  are  of  two  Jdnds : 

1.  Civil ;  and. 

2.  Criminal. 

$  95.    A  civil  action  arises  oat  of— 

1.  An  obligation. 

2.  An  injury. 

^^^^^^iUigation  is  a  legal  duty,  by  which  one  person  is 
^)Ound  to  tH<^!?!ii(9iq22Tice^  of  an  act  towards  another,  and 
arises  from — 

1.  The  contract  of  the  parties ;  or, 

2.  The  operation  of  law. 

$  97.    An  injury  is  of  two  kinds : 

1.  To  the  person ;  and, 

2.  To  property. 

$  98.  An  injury  to  property  consists  in  depriving  its  owner 
of  the  benefit  of  it,  which  is  done  by  taking,  withholding,  dete- 
riorating or  destroying  it. 

$  99    Every  other  injury  is  an  injury  to  the  peraon. 
IS  aO-29are  taken  from  N.  Y.  0. 0.  P.,  SS  5-14. 

%  SO.  A  civil  action  is  prosecuted  by  one  party  against 
uiother  for  the  enforcement  or  protection  of  a  right,  or  the 
redress  or  prevention  of  a  wrong.  N.  Y.  0.  0.  P.,  $  16. 

i  31.  The  Penal  Code  defines  and  provides  for  the  prose* 
cation  of  a  criminal  action. 

^  39.  When  the  violation  of  a  right  admits  of  both  a  civil 
and  criminal  remedy,  the  right  to  prosecute  the  one  is  not 
inerged  in  the  other.    N.  Y.  0.  0.  P.,  $  18. 

o.  0.  p.— • 
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OF  COURTS  OF  JUSTICE. 


TiTiiB  I.    GomtTs  OP  JusnoE-— THEm  Oboaniza,tion,  Jttbis- 

DionoN  AND  Tebms.    $$  33-152. 
TiTiiB  IL    JuDiciAii  Opfioebs.    $$  156-187. 
Title  m.    Pebsons  Invested  with  Judiciaii  Powers.  $$  190- 

259. 
Title  IY.     IClnistebial  Officebs  of  Goubts  of  Justice. 

$$  262-271. 
TiTLB  Y.     Persons  Invested  with  Ministebial  Powebs. 

^§  275-304. 
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TITLE   I. 

OP  THEIB  ORGANIZATION,  JURISDICTION  AND  TERMS. 

OhAPTEB  I.    Of  OOUBTS  of  JXTBTICB  in  OENEBAIi.  ($  33-34. 

II.   Of  the  coubt  fob  the  trial  of  mPEACHXEirrs. 
$$  35-38. 

III.  Of  THE  SX7PBEKE  COUBT.  $$40-50. 

rV.  Of  THE  DXSTBICT  COUBTS.  $$  54-78. 

y.  Of  THE  COUNTT  COUBTS.  $^  82-90. 

YI.  Of  THE  PBOBATE  COUBTS.  ^$  94-100. 

^>      yn.  Of  the  ICUNICIPAL  CBDONAL  COUBT  OF  SAN  FBAN- 

cisco.  $$  104-110. 
Ym.   Of  justices*  coubts.  $$  112-118. 
IX.   Of  pouce  coxtbts.  $  121. 
X.   Genebal  pboyisions  bespeotino  COUBTS  OF  jus- 
tice. $$  124-152. 


CHAPTER   I. 

COURTS  OP  JUSTICE  IN  GENERAL. 

Sboxion  83.  The  seyenl  Ck>urt8  of  this  State. 
34.   Courts  of  Record. 

^  83.    The  following  are  the  courts  of  justioe  of  this  State : 

1.  The  court  for  the  trial  of  impeachments. 

2.  The  sapreme  court. 

3.  The  district  courts. 

4.  The  county  courts. 

5.  The  probate  courts. 

G.    The  municipal  criminal  court  of  San  Francisco. 

7.  The  justices'  courts. 

8.  The  police  courts. 

Based  upon  Stat.  1883,  p.  S33,  adding  Municipal  Criminal  Court,  (Stat. 
1863-'70,  p.  528),  and  substituting  "police  courts  "for  "recorders/' etc 
Of  oourts  in  general  and  their  jurisdiction.    1  Cal.  485;  2  Cal.  74, 906:  S 
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Cal.  130;  4  OaL  368;  5  GaL  43,  Ids.  237;  6  Oal.  14S,  359,  e85;  7  Oal.  65,  54;  8 
Cal.  26, 562;  9  CaL  607,. 697;  10  Cal.  49;  12  Cal.  128,  306;  13 Cal.  24;  16  Cal. 
432;  17  CaL  547 ;  19  CaL  210,  374;  21  Cal.  415,  438;  23  CaL  S85;  25  CaL  49;  27 
Cal.  163;  30  CaL  415. 439;  31  CaL  342 ;  82  CaL  241 ;  83  CaL  279, 505.  Hahn  tb. 
Kelley.  34  CaL  391;  37  CaL  69,  268,  456;  38  CaL  393;  39  CaL  157. 

$  34»    The  courts  enmnerated  in  the  first  six  snbdiyislons 
of  the  preceding  section  are  courts  of  record. 


CHAPTER  n. 

OF  THE  OOUBT  FOB  THE  TBIAL  OF  lUPEAOHUENTS. 

SsonoN  35.  Members  of  the  court. 

36.  JtiriBdiction. 

37.  Officers  of  the  court. 

38.  Trial  of  impeachments  proTided  for  in  penal  code. 

$  85.    The  court  for  the  trial  of  impeachments  is  composed 
of  the  members  of  the  senate,  or  a  majority  of  them 

$  36.  The  court  has  power  to  try  impeachments,  when 
presented  by  the  assembly,  of  the  governor,  lieutenant-gov- 
ernor, secretary  of  state,  controller,  treasurer,  attorney- 
general,  surveyor-general,  justices  of  the  supreme  court  and 
judges  of  the  district  courte,  for  any  misdemeanor  in  ofi&ce 
Const,  art.  4,  §  18. 

4  37.    The  officers  of  the  senate  are  the  officers  of   the 
court. 

$  38.    Proceedings  on  the  trial  of  impeachments  are  pro- 
vided for  in  the  penal  code. 
See  penal  code,  chapter  I,  title  II,  part  n. 
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CHAPTEE  in. 

OP  THE  SUPREME  COURTi  ' 

&ECTIPN-40.  Members  of  the  court. 

41.  Chief  justice. 

42.  Jurisdiction  of  two  kinds. 

43.  Original  jurisdiction.  > 

44.  Appellate  jurisdiction. 

45.  May  reverse,  affirm  or  modify,  etc.,  remittitur. 

46.  Number  of  judges  necessary  for  the  transaction  of 

business. 

47.  Number  to  pronounce  judgment. 

48.  Court  always  open  for  certain  purposes., 

49.  Terms,  when  held,  additional  terms; 
60.    Terms,  where  held. 

$  40.  The  supreme  court  consists  of  a  chief  justice  and 
four  associate  justices,  elected  at  the  judicial  elections,  and 
holding  their  offices  for  the  term  of  ten  years  from  the  font  day 
of  January  next  after  their  election. 

Const,  art.  6,  ^§  2-3.  Stat.  1863.  333.    2  Cal.  196, 610. 

The  eligibility  and  residence  of  justices  is  provided  for  in  §  156L 

$  *1.    The  justice  having  the  shortest  term  to  serve  is  the 
chief  justice. 
Stat.  1863,  823. 

[An  Act  to  determine  wJio  must  act  as  Chief  Justice  of  Vie  Su- 
preme Court, 

Section  1.  That  Justice  of  the  Supreme  Court,  elected  by 
the  i>eople,  who  has  the  shortest  term  to  serve  under  his  com- 
mission is  the  Chief  Justice  after  the  expiration  of  the  term  of 
the  present  Chief  Justice. 

Sec.  2.  In  case  two  or  more  of  the  Justices  of  the  Supreme 
Court  shall  be  equally  entitled  to  the  office  of  Chief  tfustioe 
after  the  expiration  of  the  term  of  the  present  Chief  Justice, 
and  neither  of  the  two  shall  voluntarily  and  in  writing  waive 
his  right  to  be  such  Chief  Justice,  then  such  Justices  shall 
dotermine  by  lot  which  of  them  shall  hold  such  office,  and  a 
record  of  the  allotment  or  waiver  shall  be  entered  in  the  min- 
utes of  the  Court,  and  a  certified  copy  thereof  shall  be  trans- 
mitted to  the  Secretary  of  State  and  be  filed  in  his  office.— 
Approved  March  14,  1872.    Statute  1871-2,  p.  364.] 

(  4^    The  jurisdiction  of  this  court  is  of  two  kinds : 
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1.  Original;  and, 

2.  Appellate. 

Generally.  5  CaL  85^  90,  U4, 143, 9«7;  7  Gal.  181;  8  OaL  29T:  10  OaL  819: 
II  CaL  175;  l4Cal.230;  I5CaI.75;  19Cal.  124;  20  Gal.  141.387;  21  Gal.  IfiO; 
22 Gal.  82;  26 Gal.  383, 273;  28  GaL  115;  31  Gal.  107;  34  Gal.  2S,  187;  36 Gal. 
328;  37  Gal.  437. 

inal  jqrisdiction  extends  to  the  issuance  of 

Trrita  of  mandate,  iSvS^^ff99iMiiii^J]4l2g&Si,£2£P^^  "^^  ^ 
writs  necessary  to  the  exercise  of  its  appellate  jnri 

The  Const,  art.  6,  S  4,  prior  to  18U2,  read:  "And  the  said  oonrt,  and 
each  of  the  josticea  thereof,  as  well  as  aU  district  and  county  judges, 
shall  have  power  to  issue  writs  of  habeas  corpus  at  the  instanoe  of  any 
person  held  in  actual  custody.  They  shall  also  have  irawer  to  issue  all 
other  writs  and  process  necessary  to  the  exercise  of  their  appellate  juris- 
diction, and  shall  be  conservators  of  the  peace  throughout  the  State." 

As  amended  in  1862,  in  reads:  "The  court  shall  also  have  power  to 
isstte  writs  of  mandamus,  certiorari  and  prohibition,  and  habeas  corpus; 
and  also  all  writs  necessary  or  proper  to  the  complete  exercise  of  its  ap- 
pellate jurisdiction ;  each  of  the  justices  shall  have  power  to  issue  writs 
of  habeas  corpus  to  any  iMrt  of  the  State,  upon  petition  on  behalf  of 
any  person  held  in  actual  custody,  and  may  make  such  writs  returnable 
before  himself,  or  the  supreme  court,  or  before  any  district  court,  or  any 
county  court,  in  the  State,  or  before  any  judge  of  said  courts.*' 

See  Stat.  1863,  334. 

The  provisions  concerning  the  writ  of  habeas  corpus  have  been  inserted 
in  the  Penal  Gode,  Pftrt  u.  Title  xii. 

Mandamus.  25  GaL  26;  8S  Gal.  63i;  36 Gal.  283;  89 GaL  189;  1  GaL  143; 
I4GaL231; 

Gertiorari.  25  Gal.  28»  95;  30  GaL  98;  40  Gal.  481 ;  1  Gal.  143, 152;  18  GaL 
60;  21  Gal.  166. 

Habeas  corpus.  25  GaL  26;  1  GaL  143;  11  CaU.  223;  18  GaL  6O7  22  GaL 
179;  23  GaL  565. 

Prohibition.   25  GaL  26;  1  GaL  143. 

i  44w    Its  appellate  jurisdictLonextends — 

1.  To  all  civil  actions  for  relief  formerly  given  in  courts  of 
equity. 

2.  To  all  civil  actions  in  which  the  subject  of  litigation  is 
not  capable  of  pecuniary  estimation. 

S.  To  ail  civil  actions  in  which  the  subject  of  litigation  is 
capable  of  pecuniary  estimation,  which  involve  the  title  or 
possession  of  real  estate,  or  the  legality  of  any  tax,  impost, 


^  4:5-AA  SUFBEME  00X7BT.  32 

assQBBment,  toll  or  municipal  fine,  or  in  which  the  demand, 
exclusive  of  interest,  or  the  value  of  the  properly  in -contro- 
versy, amounts  to  three  hundred  dollars. 

4.  To  all  special  proceedings. 

5.  To  all  cases  arl<3ing  in  the  probate  courts ;  and, 

6.  To  all  criminal  actions  amounting  to  felony,  on  questionB 
of  law  alone. 

§  4  of  article  6  of  the  constitution,  aa  it  stood  picioir  to  amendmenta  of 
1862,  vrtM  as  follows:    "The  snprbme  court  shall  have  appellate  joria* 
diction  in  all  cases  when  the  matter  in  dispute  exceeds  two  hundred 
dollars,  when  the  legality  of  any  tax,  toU,  or  imxrast,  or  municipal  fine  is 
in  question,  and  in  all  criminal  cases  amounting  to  felony,  on  questions 
of  law  alone.       ••••••••••••• 

And  as  amended  in  1862,  (stat.  1863, 334,)  is  as  follows:  "The  supreme 
court  shall  have  appellate  jurisdiction  in  all  cases  in  equity;  also,  in  all 
cases  at  law  which  involve  the  titie  or  possession  of  real  estate,  or  the 
legality  of  any  tax,  impost,  assessment,  toll  or  municipal  fine,  or  in 
which  the  demand,  exclusive  of  interest,  or  the  value  of  the  proiterty  in 
controversy,  amounts  to  three  hundred  dollars;  also,  in  all  cases  arisin^r 
in  the  probate  courts :  and  also,  in  all  criminal  cases  amounting  to 
felony,  on  questions  of  law  alone."    Stat.  1863, 334. 

The  supreme  court  shall  have  jurisdiction  to  review,  ujmu  appeal: 

First— A  final  judgment  in  any  of  the  cases  mentfonod  in  the  preQed- 
ing  section ;  and  to  review,  upon  the  appeal  from  such  judgment,  any  in- 
termediate order  or  decision,  involving  the  merits,  and  necessarily 
affecting  the  judgment. 

Second— An  order  granting  or  refusing  a  new  trial ;  an  order  granting 
or  dissolving  an  injunction;  and  an  order  refusing  to  grant  or  dissolve 
an  injunction ;  and  any  special  order  made  after  final  judgment. 

SuB-DiVISloK  3— Real  property:  31  Cal.  140.  Tax,  etc.:  30  Gal.  S6. 
Money  demands,  etc. :  1  Cal.  15 ;  2  GaL  156 ;  12  GaL  280 ;  13  Gal  28 ;  14  Cal. 
278 ;  15  Gal.  406;  18  GaL  409, 693 ;  20  GaL  89,  173, 174 ;  23  OaL  61, 199, 2B5;  27 
Gal.  106 :  28  Cal.  180 :  30  CaL  545 ;  84  CaL  28. 

Sub-division  4:  31  CaL  82. 

SuB-DivisiON  6:  5  Cal.  295;  7  CaL  139, 166;  30  GaL  98;  35  Cal.  390. 

$  45.  The  court  may  reverse,  afi&rm  or  modify  any  order 
or  judgment  appealed  from,  and  may  direct  the  proper  judg" 
ment  or  order  to  be  entered,  or  direct  a  new  trial  or  further 
proceedings  to  be  had.  Its  judgment  must  be  remitted  to  the 
court  from  which  the  appeal  waa  taken. 
Based  upon  Stat.  1863, 334.    See  S»  966;  957. 

$  46.  The  presence  of  three  justices  is  necessary  for  the 
transaction  of  business,  but  one  or  more  of  the  justices  may 
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transact  such  btiBineas  as  can  be  done  at  chambers,  and  may 
adjourn  the  court  from  day  to  day,  with  the  same  effect  as  if 
all  were  present. 

j  47.  The  concnrrenoe  of  three  justices  is  necessary  to 
pronoonce  a  judgment;  if  three  do  not  concur,  the  case  must 
beieheard. 

Stat  1863, 334:  **%  11.  The  presence  of  three  jnstioes  shall  be  necessftzy 
for  the  transaction  of  btusiness,  excepting  such  business  as  may  be  done 
at  chambers;  and  the  concurrence  of  three  justices  shall  be  necessary 
to  pronounce  a  jndsment.  Whenever  questions  of  importance  are  in- 
▼olved  in  the  cases  decided,  and  ore  passed  upon  by  the  court,  the 
reasons  or  grounds  of  the  decision  shall  be  given  in  a  written  opinion 
aoeompanying  the  same."    13GaL24. 

$  48,  for  the  purpose  of  issuing  writs  of  mandate,  review, 
prohibition,  habeas  corpus,  and  all  writs  necessary  to  the  ex« 
ercise  of  its  appellate  jurisdiction,  filing  opinions  and  entering 
orders  and  judgments,  this  court  is  always  open  and  in  session. 

J  49,  There  must  be  four  terms  in  each  year,  for  the  hear* 
ing  of  causes,  to  commence  on  the  second  Monday  of  January, 
April,  July  and  October.  Additional  terms  may  also  be  held 
by  order  of  the  court. 

Stat.  1863, 334 :"  f  10.  There  shall  be  four  terms  of  this  court  hi  each 
ynr  for  the  hearing  of  causes,  to  commence  on  the  first  Monday  of  Jan- 
oaiy,  April,  July  and  October,  and  to  continue  until  the  fourth  Satur- 
^  thereafter,  inclusive,  unless  all  the  oases  ready  for  hearing  are  sooner 
disposed  of.  If  all  the  cases  ready  for  hearing  be  not  disposed  of,  the 
terms  may  be  oontinued  so  much  longer  as  in  the  opinion  of  the  court 
the  public  interest  shall  require.  The  court  shall  be  deemed  always  open 
tot  the  filing  of  opinions  and  the  rendition  of  judgment  and  orders." 

Stat.  IBed-lQ,  382:  "  §  10.  There  shall  be  four  terms  of  the  court  in  each 
year,  for  the  hearing  of  causes,  to  commence  respectively  on  the  second 
Monday  of  January,  April,  July  and  October,  llie  court  shall  be  deemed 
always  open  for  the  £ling  of  opiniona.  and  the  rendition  of  Judgments 
•ndoWlers.'* 

terms  of  this  court  must  be  held  at  the  capital 
of  the  state^E^pW|}g|Mrooms  in  which  to  hold  the  court,  and 
for  the  chambers  of  Uio  j  uu'IA!ei|«iiK^iot^OTided  by  the  state, 
together  with  attendants,  fumitureTfueCUgMNiiU^tationery, 
suitable  and  sufficient  for  the  transaction  of  businc 
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rect  the  sheriff  of  the  county  in  which  it  is  held  to  pro- 
Tide  sucl^^twng^attendants,  furniture,  fuel,  lights  and 
stationery,  and  theex{^fiB«^t)gre2^  certified  by  a  majority 
of  the  justices  to  be  correct,  mufi^S^PM^jmt  of  the  state 
treasury. 

Stat  1868, 334. 

Power  to  make  mles^  SS  129-130.   To  change  place  of  holding  court 

»142 

• 

An  Act  to  regtdate  FracHce  in  ihe-  Supreme- Court, 

Appraoed  March  16, 1872. 

^  1.  Every  civil  cause  on  appeal  in  the  Supreme  Oourt  must 
be  decided,  and  the  decision  of  the  Court  filed  within  six 
months  after  the  same  is  submitted ;  if  not  so  decided,  and  the 
decision  filed,  the  cause  may,  on  notice  of  either  pariy,  of  at 
least  thirty  days,  to  the  adverse  party,  he  again  placed  on  the 
calendar  for  a  re-argument. 

^  2.  Every  cause  which  shall  have  been  pending  on  appeal 
in  said  Court,  for  a  period  of  six  months  prior  to  the  taMng 
effect  of  this  Act,  and  shall  have  been  submitted,  shall,  on 
notice  filed  and  served,  by  either  party  on  the  adverse  party 
and  the  Clerk  of  the  Court,  thirty  days  before  the  commence- 
ment of  the  next  succeeding  term,  he  placed  on  the  calendar 
for  that  term  for  re-argument. 
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(  S4»    The  state  is  divided  into  seventeen  judicial  districts. 

[An  act  approved  February  20th,  1872,  created  the  eighteenth 
fadieial  district  by  a  division  of  the  seventeenth  district.] 

[An  act  approved  March  8th,  1872,  created  the  nineteenth 
and  twentieth  judicial  districts  by  a  division  of  the  third, 
fourtli,  twelfth  and  fif^nth  districts.  ] 

^  55.  There  must  be  a  district  court  held  in  each  of  the 
judicial  districta 

^  5«.  The  judge  thereof  is  elected  by  the  electors  of  the 
district,  at  the  judicial  elections,  and  holds  his  office  for  the 
term  of  six  years  from  the  first  day  of  January  next  succeed- 
ing bis  election. 

Const,  art.  VI,  f  S,  stat.  1863,  p.  335.  As  to  residence  and  eligibility  of 
judges,  see  ii  157-lfl9.  As  to  appointment  in  case  of  ▼acancjr.  See  polit- 
ical code.    11  Gal.  49,  T7 :  12  Gal.  378 ;  17  Cal.  IL 

$  57*    The  jurisdiction  of  the  district  courts,  extends — 

1.  To  all  civil  actions  for  relief  formerly  given  in  courts 
of  equiiy. 

2.  To  all  civil  actions  in  which  the  subject  of  litigation  is 
not  capable  of  pecuniary  estimation. 

3.  To  all  civil  actions  (except  actions  of  forcible  entry  and 
detainer)  in  which  the  subject  of  litigation  is.  capable  of  pe- 
cuniary estimation,  which  involve  the  title  or  possession  of 
real  estate  or  the  legality  of  any  tax,  impost,  assessment,  toll, 
or  municipal  fine,  or  in  which  the  demand,  exclusive  of  inter- 
est, or  the  value  of  the  property  in  controversy,  amounts  to 
three  hundred  dollars. 

4.  To  all  special  proceedings  not  within  the  jurisdiction  of 
the  county  and  probate  courts,  as  defined  in  this  code. 

5.  To  the  issuance  of  writs  of  mandate,  review,  prohibi- 
tion, habeas  corpus,  and  all  writs  necessary  to  the  exercise  of 
its  powers. 

6.  To  the  trial  of  all  indictments  for  treason,  misprision  of 
tteason,  murder  and  manslaughter. 

The  const,  art  rU  prior  to  1892,  read ;  "  §  tf.  The  district  courts  shall 
liare  original  jarisdiotiion,  in  law  and  equity,  in  all  civil  oases  where  the 
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amount  in  dispute  exceeds  two  hundred  dollars,  exclusive  of  interest. 
In  all  oriminal  cases  not  otherwise  provided  for,  and  in  all  issues  of  fact 
joined  in  the  probate  courts,  their  jurisdiction  shall  be  unlimited."  As 
amended  in  1862,  it  reads:  "  S  6L  The  district  courts  shall  have  original 
jurisdiction  in  all  cases  in  equity;  also,  in  all  cases  at  law  which  involve 
the  title  or  possession  of  real  property,  or  the  legality  of  any  tax,  im- 
post, assessment,  toll,  or  municipal  fine,  and  in  all  other  cases  in  which 
the  demand,  exclusive  of  interest,  in  the  value  of  the  property  in  con- 
troversy, amounts  to  three  hundred  dollars;  and  also,  in  all  oriminal 
cases  not  otherwise  provided  for.  The  district  courts  and  the<r  judges 
shall  have  power  to  issue  writs  of  habeas  corpus,  on  petition  by,  or  on 
behalf  of,  any  person  held  in  actual  custody  in  their  respective  dis- 
tricts." 

The  statute  1863, 385,  repeated  the  above  and  added :  **  and  also  all  writs 
necessary  or  proiwr  to  the  complete  exercise  of  the  powers  conferred 
upon  them  by  the  constitution  and  by  this  and  other  statutes:"  it  also 
inserted:  "k  21.  In  all  the  counties  of  this  State  the  district  courts 
shaU  have  jurisdiction  to  try  and  determine  all  indictments  transmitted 
to  them  from  the  county  courts  in  the  cases  provided  by  law." 

Of  district  eonrts  in  generaL  2  Qal.  d09 ;  3  OaL  219, 379,  889, 464 ;  4  Oal. 
189.280,342,285;  5Cal.52,  117;  9Gal.  19,77,  607;  lOCal.495;  12  0aL413;17 
Oal.  314;  21  Oal.  166;  24  Oal.  93;  30  OaLKfi;  32  Oal.  414;  33  Oa'.  212,  484;  84 
Ual.  391 ;  36  Oal.  159, 198,  281,  552 ;  38  Oal.  85, 428 ;  39  Oal.  315 ;  40  Oal.  183. 

Sub-division  1:  5  OaL  297  <  7  dal.  848;  21  Oal.  76;  24  0aL  491;  360aL 
290,879;  36  Oal.  639.  .   . 

SuB-DivisiON  8:  Real  eaitafiB:  17  Oal.  67;  31  Oal.  140,338;  38  OaL  688. 
Taxes,  etc. :  34  Oal.  575:  ^-^tA.  337 ;  24  Oal.  61.  Money  demands,  etc. :  4. 
Oal.  89;  5  Oal.  95;  9  Oal.  ^;f34  Oal.  28. 

Sub-division  5:  Mandamus:  26  Oal.  372;  30  OaL  578,  214.  Oertiorari • 
4  OaL  185;  7  OaL  113 ;  »Ofl,  58 ;  23  OaL  492;  26  Oal.  372.  Habeas  corpus:  6 
Oal.  S65:  26  Oal.  872.    i%^d^  254;  47  OaL  605;  49  OaL  407. 

SxTB-DlTlBiON  6:  82  dal|>l40. 

$$  58-74.  Fix- the  terms  of  the  seyeral  district  courts; 
these  as  modified  by  the  laws  of  the  nineteenth  session — ^1871- 
72,  are  stated  in  the  following  alphabetical  table. 

^  75.  'jnxe' terms  of  the  district  courts  must  be  held  at  the 
county  Beats  of  the  several  counties. 

4J[fi^:-Each  term  must  be  held  until  the  business  is  dis- 
posed ot.  or  imBWlW^WNiMad-fQi^^^f.hfl  nommftnftflTnflnt  of  some 

other  term  in  the  district.  — 

SUt.l863.836;40OaL18i  - 
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i  T7.  The  court  may  adjonm  from  time  to  time  during  the 
term,  and  may,  when  the  public  convenience  requires,  adjourn 
the  term  oyer  the  time  fixed  by  law  for  the  commencement  of 
another  term  in  the  same  district. 

Stat.  1863,  336,  reads:  "And  may  be  adjourned  from  time  to  time  in 
thediBcretion  of  the  ooort.'*:  42  GaL  18. 

^  78.    Judgments  and  orders  of  this  court  may  be  entered 
either  in  term  or  vacation. 
Stat.  1863,  336. 

C.  O.  p.   4 
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CHAPTER  V 

OP  THE  COUNTY  COURTS. 

Beoxion  82.  Ootirt  in  each  county. 

83.  Judges— election  and  terms  of. 

84.  Jurisdiction  of  two  kinds. 

85.  Original  Jurisdiction. 

86.  Appellate  jurisdiction. 

87.  Presumptions  in  favor  of  Judgments*  etc. 

88.  Terms  of  the  county  court  for  the  respective  oounties. 

89.  Court  always  open  for  certain  purposes. 

90.  Terms  of  the  county  court,  where  held. 

$  8^  There  must  be  a  connty  court  held  in  each  of  the 
counties,  by  the  county  judge  thereof. 

$  83.  The  county  judge  is  elected  by  the  electors  of  the 
county,  at  the  judicial  elections,  and  holds  his  office  for  the 
term  of  four  years  from  the  first  day  of  Jaauary  next  suc- 
ceeding his  election. 

12  Cal.  994,  409;  14  Gal.  180. 

$  84»    The  jurisdiction  of  this  court  is  of  two  kinds : 

1.  Original;  and, 

2.  Appellate. 

AGaL52,279;60aL143:  19  OaL  551 ;  S5  OaL  107, 21S ;  27  0aL67:  SOCal. 
96;  40  Cal.  642. 

$  85.    Its  original  jurisdiction  extends : 

1.  To  actions  to  prevent  or  abate  a  nuisance. 

2.  To  actions  of  forcible  entry  and  detainer. 

3.  To  proceedings  in  insolvency. 

4.  To  all  special  cases  or  proceedings  in  which  the  law 
giving  the  remedy  or  authorizing  the  proceedings,  confers  tho 
jurisdiction  upon  it. 

fche  issuance  of  writs  of  mandate,  review,  prohibition, 
habeas  co^u^RnU«l^mto  necessaiy  to  the  exercise  of  ittf 
powers. 

6.  To  inquire,  by  the  intervention  dr"^l«fc^jT^  of  all 
public  offences  committed  or  triable  in  the  county. 
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7.  To  ihe  trial  of  all  indictments,  except  for-  treason,  mis- 
prision of  treason,  mnrder  and  manBlaughter. 

The  oonstiution  prior  to"  1862,  read:  "§  9.  The  ooonty  courts  shall 
have  snch  jurisdiction,  in  cases  arising  in  justices'  courts,  and  in  special 
cases,  as  the  legislature  may  prescribe,  but  shall  have  no  original  civil 
jurisdiction,  except  in  such  special  cases ;"  as  amended  in  1862,  it  reads: 
"i  8.  The  county  courts  shall  have  original  jurisdiction  of  actions  of 
forcible  entry  and  detainer,  of  proceedings  in  insolvency,  of  actions  to 
Iffevent  or  abate  a  nuisance,  and  of  all  such  special  cases  and  proceed- 
ings as  are  not  otherwise  provided  for;  and  also  such  criminal  jurisdic- 
tion as  the  legislature  may  prescribe ;  they  shall  also  have  appellate 
jurisdiction  in  all  cases  arising  in  courts  held  by  justices  of  the  peace, 
and  recorders,  and  in  such  inferior  courts  as  may  be  established  in  pur- 
suance of  section  one  of  this  article,  in  their  respective  counties.  The 
'  county  judges  shall  hold,  in  their  several  counties,  probate  courts,  and 
perform  snch  duties  as  probate  judges  as  maybe  prescribed  by  law. 
The  county  courts  and  their  judges  shall  also  have  power  to  issue  writs 
of  habeas  corpus,  on  petition  by,  or  on  behalf  of,  any  person  in  actual 
custody  in  their  respective  counties." 

Stat.  1863,  p.  337:  "h  32.  The  county  courts  shall  also  have  jurisdiction : 
'*  First— To  inquire,  by  the  intervention  of  a  grand  jury,  of  all  public 
offonoes  committed  or  triable  in  their  respective  counties.   And, 

"  Second.  To  try  and  determine  all  indictmenta  found  therein,  for  all 
public  offences,  except  treason,  misprision  of  treason,  murder  and  man- 
slaughter. 

"  I  33.  When  an  indictment  is  found  in  the  county  court  for  treason, 
misprision  of  treason,  murder,  or  manslaughter,  it  shall  be  transmitted 
by  Uie  clerk  to  the,district  court  sitting  in  the  county,  for  trial,  except 
when  the  indictment  is  found  against  a  person  holding  the  office  of  dis- 
trict judge,  when  it  shall  be  transmitted  to  the  district  court  of  such 
other  adjoining  district  as  the  county  court  may  direct. 

"  §  34.  Indictments  found  in  the  county  ceurt  shall  also  be  transmitted 
to  the  district  court  sitting  in  the  county,  for  trial,  whenever  the  judge 
of  the  county  court  is  disqualified  from  hearing  or  trying  the  same. 

'*  8  8-5.  The  county  courts  shall  also  have  jurisdiction  to  hear  and  de- 
termine all  cases,  civil  and  criminal,  appealed  thereto,  in  the  manner 
provided  by  law,  from  courts  held  by  justices  of  the  peace,  recorders, 
and  other  inferior  municipal  courts  in  their  respective  counties. 

"  S  36.  The  county  courts  and  the  judges  thereof  shall  have  power  to 
issue  writs  of  habeas  corpus,  on  petition  by,  or  on  behalf  of,  any  person 
in  actual  custody  in  their  respective  counties,  and  also  all  writs  neces- 
saiy  or  proper  to  the  complete  exercise  of  the  powers  conferred  upon 
them  by  the  constitution  and  by  this  and  other  statutes." 

k  796,  Penal  Code,  provides  for  trial  on  indictments  in  San  Francisoo 
by  the  municipal  criminal  court. 

SUB-DIVZSION  1 :    J0  Cal.  673 ;  40  Cal.  396. 
8uB-i>iyi8iOH  2:   19  CaL  374;  28  Oal.  118. 


^  8&-t)0  .    PBOBA.TE  OOITBTS.  44 

Sub-division  4:   6CaL43;13Cal.l45;19CaLUl:230al.l44;S60al.683. 
Sub-division  5:   Maadamns :  15  CaL  91 ;  26  Cal.  651. 

$  86.    Its  appellate  jurisdiction  extends  to  all  cases  arising 
in  justices*  or  police  courts. 
9  Cal.  85;  32  Gal.  49;  35  Cal.  213 ;  26  Oal.  651 ;  37  Cal.  454 ;  39  CaL  570. 

$  87.  The  proceedings  of  this  court  are  construed  in  the 
same  manner,  and  with  like  intendments,  as  the  proceedings 
of  courts  of  general  jurisdiction,  and  to  its  records,  orders, 
judgments  and  decrees,  there  is  accorded  like  force,  effect  and 
legal  presumptions,  as  to  the  records,  orders,  judgments  and 

decrees  of  district  courts. 

See  Btat.  1863, 337;  stai.  1865-6, 75 ;  34  Cal.  414;  43  Cal.  312. 

$  88.  Fixes  the  terms  of  county  courts;  these  as  modified 
by  laws  of  the  nineteenth  session,  are  given  in  the  table  pre- 
ceding $  82.   48  CaL  90. 

$  89.  For  the  purpose  of  hearing  and  determining  actions 
arising  under  the  forcible  entry  and  detainer  act  of  this  State, 
motions  for  new  trials,  and  the  entry  of  orders  and  judg- 
ments, this  court  is  always  open  and  in  session. 

See  Stat.  1863, 338 ;  stat.  1865-6^  75. 

$  90.  The  terms  of  the  county  courts  must  be  held  at  the 
county  seats. 

[Act  of  Jf arch  1, 1872,  provides :  "  $  1.  Each  of  the  regular 
terms  of  each  county  court  shall  continue  until  the  next  regu- 
lar term  unless  the  busmessof  the  court  is  sooner  disposed  of.] 


CHAPTEE  VI. 

OF  THE  PROBATE  COUET. 

Section  94.  Court  in  each  coiinty. 

95.  Judges  of. 

96.  Judge  of,  in  San  Francisco. 

97.  Jurisdiction  of. 


r 


45 


PBOBATS  OOtTBTS. 


^  9^.97 


SicxiDH  96.    PEesamptiona  in  fayor  of  ita  Judgments. 

99.    Terms  of  the  court  in  the  respective  counties. 
100.    Terms,  where  held. 

^  94*  There  must  be  a  probate  court  held  in  each  of  the 
counties. 

(  95.  The  county  judge  of  each  couniy,  except  in  the  city 
and  county  of  San  Francisco,  is  the  judge  of  tho  probato 
court. 

(  9^  In  the  city  and  county  of  San  Francisco  the  probate 
court  is  held  by  a  probate  judge  elected  by  the  electors  there- 
of, at  the  judicial  elections,  and  who  holds  his  office  for  the 
term  of  four  years  from  the  first  day  of  January  next  succeed- 
ing his  election. 

(  97.    The  probate  court  had  jurisdiction^ 

g&a-j:Gggjv^g-nof  of  laat  wills  and  testaments, 
and  to  admit  them  to  proof. 

2.  To  grant  letters  testamentary,  of  administration  and  of 
goardianship,  and  to  revoke  the  same. 

3.  To  appoint  appraisers  of  estates  of  deceased  persons. 

4.  To  oompel  executors,  administrators  and  guardians  to 
render  accounts. 

5.  To  order  the  sale  of  property  of  estates,  or  belonging  to 
minors. 

6.  To  order  the  payment  of  debts  due  from  estates. 

all  distribvJtions^  ol  property  or  es- 
tates of  deceased  persons. 

8.  To  compel  the  attendsmce  of  witnesses,  and  the  produc- 
tkm  of  title  deeds,  papers  and  other  property  of  an  estate,  or 
of  a  minor. 

9.  To  exercise  the  powers  conferred  by  title  xi,  part  iii,  of 
this  code. 

10.  To  make  such  orders  as  may  be  necessary  to  the  exer- 
dae  of  the  powers  conferred  upon  it. 

Stot.  1863, 339,  read  "probate"  instead  of  "proof,"  and  "partition" 
jiistead  of  "  distribution."    See  §§  S5, 167,  and  note  to  §  8A. 

38  CaL  85;  4  Cal.  310,  362;  5  Cal.  58.  432,  437;  6  Cal.  621,  652,666;  10 
CiO.  no,  495;  15  Cal.  22U ;  18  CaL  499,  478 ;  19  Cal.  188, 397 ;  20  Cal.  288,  623 ;  22 


98-100  litTNIGIPAL  00T7BT.  46 

Gal.  266:  23  Gal,  415,  427;  24  d^l.  114, 123, 187 ;  28  Oal.  182,  802;  29 OaL 20;  33 
Gal.  46 ;  34  Cal.  632 :  35  Cal.  509, 392 ;  39  Cal.  306. 

See  cases  quoted  under  appropriate  §§  begining  with  §  1294. 

$  98.  The  proceedings  of  this  court  are  construed  in  the 
same  manner,  and  with  like  intendments,  as  the  proceedings 
of  courts  of  general  jurisdiction,  and  to  its  records,  orders, 
judgments  and  decrees,  there  is  accorded  like  force,  effect  and 
legal  presumptions,  as  to  the  records,  orders,  judgment  and 
decrees  of  district  courts. 

Stat.  1863, 339,  reads:  "The  proceedings  of  the  probate  courts,  within 
the  jurisdiction  conferred  on  them  by  law."    See  oases  cited  under  §  97. 

$  99.  Fixes  the  termd  of  prohate  courts;  these  as  modified 
hy  laws  of  the  nineteenth  session  are  given  in  the  tahle  pre- 
ceding $  82. 

$  100,  The  terms-of  the  probate-court  must  be  held  at  the 
county  seats. 

[Act  of  March  1,  1872,  provides  that:  "}  2.  Each  of  the 
regular  terms  of  each  probate  court  shall  either  with  or  with- 
out intermediate  adjouimnent  continue  to  the  commencement 
of  the  next  term.] 


CHAPTEB  Vn. 

OF    THE    MUNICIPAL    CRIMINAL    OOUBT    OF    SAN 

FRANCISCO. 

Section  104.  This  court  continued. 

105.  Judge — election  and  teim. 

106.  Jurisdiction. 

107.  Presmnptions  in  favor  of  its  Judgments. 

108.  Terms  of  court. 

109.  Where  held. 

110.  Officers  and  salaries. 
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$  104.  The  court  known  as ' '  The  Municipal  Criminal  Court 
of  San  Francisco,"  is  hereby  continued,  mth  the  jurisdiction 
eonferred  by  this  chapter. 

22Cal.473:  39Cal.  517. 

$  105.  The  judge  thereof  is  elected  by  the  electors  of  the 
city  and  county  of  San  Francisco,  and  holds  his  office  for  the 
term  of  four  years  from  the  first  day  of  January  next  succeed- 
ing his  election. 

Stat.  1870, 52B. 

$  lOG.  Its  jurisdiction  extends  to  the  trial  of  all  indict- 
ments transmitted  to  it  for  trial  by  the  county  court  of  the  city 
and  county  of  San  Francisco. 

Stat.  1870, 529.  §  796  of  the  penal  code  proTides  that  all  indictments 
found  and  triable  in  the  ooanl^  conrt  of  San  Francisco  must  be  trans- 
mitted to  this  oonrt  for  trial. 

$  107.  The  proceedings  of  this  court  are  construed  in  the 
same  manner  and  with  like  intendments  as  the  proceedings  of 
courts  of  general  jurisdiction,  and  to  its  records,  orders  and 
judgments  there  is  accorded  like  force,  effect  and  legal  pre- 
sumptions, as  to  the  records,  orders,  judgment  and  decrees  of 
thQ  district  court. 

StaU  1870,  529. 

$  108.  There  must  be  six  terms  of  this  court  held  in  each 
year,  commencing  on  the  first  Monday  of  January,  March, 
May,  July,  September  and  November. 

Stat.  1870.  823. 

$  100.  This  court  must  be  held  at  such  place  in  the  city  and 
county  of  San  Francisco  as  may  be  fixed  by  the  board  of  super- 
visors. 

$  110.  The  provisions  of  sections  eight,  nine,  fifteen  and 
sixteen  of  an  act  to  establish  a  municipal  criminal  court  in  the 
city  and  county  of  San  Francisco,  approved  March  31st,  1870, 
are  continued  in  force. 

The  seotions  named  refer  to  the  appointment  etc.,  of  o£Elcers  of  the 
eoort. 
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OHAPTEE  Vm. 

OP   JUSTICES'   COURTS. 

SsoxroN  112.    Jastioes  of  the  peace  must  hold. 

113.  Justices-^electioii  and  texni. 

114.  Civil  Jurisdiction. 

116.  Civil  Jurisdiction  restricted. 

116.  Territorial  extent  of  civil  Jurisdiction. 

117.  Criminal  Jurisdiction. 

118.  Courts,  where  held  and  when  open. 

$  11^    Every  jnstioe  of  the  peace  mnst  hold  a  justice's  oonrt 
in  the  town  or  city  in  which  he  is  elected. 
Stat.  1863,  840. 

$  113.  Justices  of  the  peace  are  elected  by  the  electors  of 
their  respective  townships  or  cities,  at  the  judicial  elections,  and 
hold  their  offices  for  two  years  from  the  first  day  of  January 
next  following  their  election. 

Stat.  1863,  340. 

$  114*  The  civil  jurisdiction  of  these  courts  within  their 
respective  townships  or  cities  extends — 

1.  To  an  action  arising  on  contract,  for  the  recovery  of  money 
only,  if  the  sum  claimed,  exclusive  of  interest,  does  not  amount 
to  three  hundred  dollars. 

2.  To  an  action  for  damages  for  injury  to  the  person,  or  for 
taking  or  detaining  personal  property,  or  for  injuring  personal 
property,  or  for  an  injury  to  real  properly  uhere  no  issue  is 
raised  by  the  answer  involving  the  plaintiff  *s  tide  or  possession 
of  the  same,  if  the  damages  claimed  do  not  amount  to  three 
hundred  dollars. 

3.  To  an  action  for  a  fine,  penalty  or  forfeiture,  not  amount- 
ing to  three  hundred  dollars,  given  by  statute  or  the  ordinance 
of  an  incorporated  city  or  town. 

4.  To  an  action  upon  a  bond  or  undertaking  conditioned  for 
the  payment  of  money,  not  amounting  to  three  hundred  dol- 
lars, though  the  penalty  exceed  that  sum;  the  judgment  to  be 
given  for  the  sum  actually  due.    When  the  payments  are  to  be 
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made  by  instalments,  an  action  may  be  brought  for  each  instal- 
ment as  it  becomes  due. 

5.  To  an  action  to  recover  the  possession  of  personal  prop- 
erty, when  the  yalue  of  such  property  does  not  amount  to  three 
hundred  dollars* 

6.  To  take  and  enter  judgment  on  the  confession  of  a  de- 
fendant, when  the  amount  confessed,  exclusive  of  interest,  does 
not  amount  to  three  hundred  dollars. 

The  constitation,  as  amended  in  1862,  inroyides  that  "snch  powers 
shall  not  in  any  case  trenoh  upon  the  jurisdiction  of  the  several  courts 
of  records." 

Stat.  I850j  179,  gave  jniisdiotion  where  amount  was  two  hundred  dol- 
lars or  nnder. 

Stat.  1863, 340,  gave  jurisdiction  if  the  amount  did  not  exceed  three 
hundred  dollars.  The  amendment  (1863-4,  '67)  limited  the  jurisdiction 
to  an  amount  less  Oum  three  hundred  dollars. 

The  variations  between  this  section  of  iixe  code  and  stat.  186M,  '67  are : 
the  second  sub-division  of  stat.  1863-4,  '67,  read:  "  Or  for  injury  to  real 
or  personal  property  if  the  damages  claimed  are  less  than  three  hundred 
dollars."  The  fifth  sub-division  (omitted  in  the  code)  read:  "Of  an 
action  for  the  foreclosure  of  any  mortgage  or  the  enforcement  of  any 
lien  on  personal  property,  when  the  debt  secured  is  less  than  three  hun- 
dred dollars,  exclusive  of  interest."  The  eighth  contained,  in  addition  to 
the  text,  the  words  "  of  an  action  to  determine  the  right  to  a  mining 
claim  when  the  value  of  the  claim  is  less  than  three  hundred  dollars," 
and  the  ninth  sub-dirision  added :  "  Of  proceedings  respecting  vagrancy 
and  disorderly  persons." 

Words  in  itaUe  were  not  in  previous  statutes. 

In generaL  2 CaL  144;  5 Oal.  445;  6  CaL  19;  7  Gal.  244:  8  Gal.  76;  9 CaL 
85;  5  CaL  296;  17  Oal.  67;  20  CaL  282;  22  Cal.  169;  23  Cal.  86,  401 ;  24  Cal. 
61;  28  CaL  118 ;  29  CaL  312 ;  33  Cal.  212,  318 ;  34  CaL  321 ;  35  CaL  269 ;  11  Cal 

a». 

Sub-division  1:   5  OaL  230. 331,  445;  6 Cal.  447;  7  Cal.  104;  8  CaL  76;  22 
CaL  160, 465;  23  CaL  61;  29  Cal.  307;  30  CaL  545;  40  CaL 629. 
SuB-i>ivisioiT  2 :   38  Cal.  683 ;  39  (}al.  319. 
BuB-orvigiON  6:  8  Cal.  76. 
Sdb-division  7 :   6  C!al.  19. 

(  US.  The  jurisdiction  conferred  by  the  last  section  shall 
not  extend,  however — 

1.  To  a  civil  action  in  which  the  title  or  possession  of  real 
property  is  put  in  issue, 

0.  o.  p.— 5 
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ii^(^naction  or  proceeding  against  ghips,  vessels  or 
boats,  01  agambV**fc^5ger8or  masters  thereof,  when  the  suit 
or  proceeding  is  for  ihereco^S9^tS^/j]^meT^  wages  for  a  voy- 
age performed  in  whole  or  in  part  wiSou^S!^H«AQ]2l^f  this 

Stat.  1863,  340,  reads:  "iieoessarily  oomes  in  Question,"  instead  of  "is 
pnt  in  issae." 

$  116.    The  civil  jurisdiction  of  justices'  courts,  within  an 
incorporated  city,  extends  to  the  limits  of  such  city,  or  town- 
ship in  which  the  city  is  situated.    Mesne  and  final  process 
of  justices'  courts  may  be  issued  to  any  part  of  the  county  in 
which  they  are  held. 

Stat.  1863,  340. 

17*  These  courts  have  jurisdiction  of  the  following  pub- 
lic offeml^i^iommitted  within  the  respective  counties  in  which 
such  courts  tS^i^lished 

1.  Petit  larceny. 

2.  Assault  and  battery,  noNji^^rged  to  have  been  committed 
upon  a  public  officer  in  the  dischS^^fhis  duties. 

8.  Breaches  of  the  peace,  riots,  affrayS^^is^itting  a  wilful 
injury  to  property,  and  all  misdemeanors  puSSl^i^jile  by  fine 
not  exceeding  one  thousand  dollars,  or  imprisonmeiiNi^  ex- 
ceeding one  year,  or  by  both  such  fine  and  imprisonment. 

Stat.  1870,  579. 

Stat.  1863, 341,  added  to  the  second  clause  the  words, "  or  with  intent  to 
kill,"  and  limited  joxisdiotion  to  fine  of  five  hundred  dollars,  or  impris- 
onment of  six  months. 

Stat.  1869-*70i  also  contained  the  words  "or  with  intent  to  kill,"  but 
extended  the  jurisdiction  to  fine  and  imprisonment,  as  in  this  section. 

$  lid.  These  courts  may  be  held  at  any  place  selected  by 
the  justice  iiolding  the  same,  in  the  township  or  city  for  which 
he  is  elected,  and  they  are  always  open  for  the  transaction  of 
business. 

Stat.  1863,  341 

See  new  $  110  in  appendix. 
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CHAPTER  IX. 

OP  POLICE  COUBTS. 

fiEOXiON  121.    Organization,  etc.,  provided  for  in  political  code. 

$  VSlm  Police  courts  ore  established  in  incorporated  cities 
and  towns,  and  their  organization,  jurisdiction  and  powers 
provided  for  in  the  political  code,  part  foor. 


CHAPTER  X. 

GENEBAL  PBOVISIONS  RESPECTING  COUBTS  OF 

JUSTICE. 

AanoLE    1.    PuBucrrY  of  thbzb  pbogeedingw. 

rC.     InCIDEMTAI.  POWEBS  Aim  duties  of  OOT7BT8. 

in.    Judicial  days. 

lY.    PBOcsEDiNae  when  judoes  do  not  attend  to  bold  a 

COUBT. 
y.     PaBTICULAB    PBOVISIONS   BE8PECTINO  THE  PLACES    OF 

HOLDING  THE  COUBTS  OF  JUSTICE. 
VL     BBALB  of  THE  COUBTS  OF  mSTICE. 


ABTICLE  I. 

PUBUCITf  OP  THE  PROCEEDINGS  OP  THE  COURTS 

OF  JUSTICE. 

SlEOTiOK  124.    Sittings  public. 

125.    Limitation  on  preceding  section. 
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ii^o^^action  or  proceeding  against  ships,  vessels  or 
boats,  or  ugaiiibl^liM^yQ^S^sor  masters  thereof,  when  the  suit 
or  proceeding  is  for  theirecoTS^J^iit^itSjjjmen^s  wages  for  a  voy- 
age performed  in  whole  or  in  part  wilhoui  'ifi^i««^gEa_pf  this 

Stat.  1863,  340,  reads:  "neoetnarily  comes  in  qaestion,"  instead  of  *'is 
put  in  issue." 

$  116.    The  civil  jurisdiction  of  justices'  courts,  within  an 
incorporated  city,  extends  to  the  limits  of  such  city,  or  town- 
ship in  which  the  city  is  situated.    Mesne  and  final  process 
of  justices'  courts  may  he  issued  to  any  part  of  the  county  in 
which  they  are  held. 

Stat.  1863,  340. 

[7*  These  courts  have  jurisdiction  of  the  following  pub- 
lic offemJM^jommitted  within  the  respective  counties  in  which 
such  courts  ai^i^ftblished 

1.  Petit  larceny. 

2.  Assault  and  battery,  nuNii^|rged  to  have  been  committed 
upon  a  public  officer  in  the  dischar^^fhis  duties. 

3.  Breaches  of  the  peace,  riots,  afErayb^iis>mitting  a  wilful 
injury  to  property,  and  all  misdemeanors  pm!^^i^hle  by  fine 
not  exceeding  one  thousand  dollars,  or  imprisonmeu^i^^  ex- 
ceeding one  year,  or  by  both  such  fine  and  imprisonment. 

Stat.  1870,  579. 

Stat.  1863, 341, added  to  the  second  clause  thetrords,  "or  with  intent  to 
kill,"  and  limited  jurisdiction  to  fine  of  five  hundred  dollars,  or  impris- 
onment of  six  months. 

Stat.  1869-*70)  also  contained  the  words  "or  with  intent  to  kill,"  but 
extended  the  jurisdiction  to  fine  and  imprisonment,  as  in  this  section. 

$  lid.  These  courts  may  be  held  at  any  place  selected  by 
the  justice  holding  the  same,  in  the  township  or  city  for  which 
he  is  elected,  and  they  are  always  open  for  the  transaction  of 

business. 
Stat.  1863,  341 

See  new  $  119  in  appendix. 
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CHAPTER  IX. 

OP  POLICE  COUBTS 
6B0XION  121.    Organlzfttion,  etc.,  provided  for  in  political  code. 

$  121.  Police  courtB  are  established  in  Incorporated  cities 
and  towns,  and  their  organization,  jurisdiction  and  powers 
proTided  for  in  the  political  code,  part  four. 

94CaLS20, 


OHAPTEE  X. 

GENEBAIi  PBOVISIONS  RESPECTING  COUETS  OF 

JUSTICE. 

AxnoLE    1.    PuBLicrrT  of  their  pbooeedinos. 

H.     iNCIDENTAIi  POWEBS  ANB  DUTIES  OF  OOVBTS. 
III.     JUDICIAIi  DAYS. 

rV.     FbOCEEDZNGS  when  judges  do  not  ATTEND  TO  BOI<D  A 
OOUBT. 
y.     PABTICUI.AB    PBOVISIONS   BE6PECTINO   THE  PLACES    OF 

HOIiDINO  THE  COUBTS  OF  JUSTICE. 
TL     SSAIiS  OF  THE  COUBTS  OF  JUSTICE. 


AETICLE  I. 

PUBLICITY  OP  THE  PB0CEEDING3  OP  THE  COUBTS 

OF  JUSTICE. 

Sioxioir  12i.    Sittings  public. 

126.    Limitation  on  preceding  section. 
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^  194.    The  sittings  of  every  court  of  justice  are  public, 
except  as  provided  in  the  next  section* 

Stat.  1863. 342. 

an  action  for  divorce,  the  court  may  direct  the 

trial  of  any  issu^l^l^tiycias^herein  to  be  private,  and  may 

exclude  all  persons  except  theomSr^Snht^Qty;{i^_^  parties, 

their  witnesses  and  counsel. 

Stat.  186S.  342. 


ABTICLE  n. 

INCIDENTAL  POWERS  AND  DUTIES  OF  COURTS. 

Section  128.    Powers  of  court  respecting  the  conduct  of  judicial 
proceediogs. 

129.  Courts  of  record  may  make  rules. 

130.  When  rules  take  effect. 

$  198.    Every  court  has  power— 

1 .  To  preserve  and  enforce  order  in  its  immediate  presence. 

2.  To  enforce  order  in  the  proceedings  before  it,  or  before 
a  person  or  persons  empowered  to  conduct  a  judicial  investi- 
gation under  its  authority. 

3.  To  provide  for  the  orderly  conduct  of  proceedings  before 
it  or  its  officers. 

4.  To  compel  obedience  to  its  judgments,  orders  and  pro- 
cess, and  to  the  orders  of  a  judge  out  of  court,  in  an  action  or 
proceeding  pending  therein. 

5.  To  control,  in  furtherance  of  justice,  the  conduct  of  its 
ministerial  officers,  and  of  all  other  persons  in  any  manner 
connected  with  a  judicial  proceeding  before  it,  in  every  matter 
appertaining  thereto. 

6.  To  compel  the  attendance  of  persons,  to  testify,  in  an 
action  or  proceeding  pending  therein,  in  the  cases  and  manner 
provided  in  this  code. 

7.  To  administer  oaths  in  an  action  or  proceeding  pending 
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therein,  and  in  all  other  cases  where  it  may  be  necessary  in 
the  exercise  of  its  powers  and  duties. 

8.  To  amend  and  control  its  process  and  orders,  so  as  to 
make  them  conformable  to  law  and  justice. 

Sab-diWsions  1, 2, 4  and  the  first  clause  of  sab-division  5,  substantially 
embrace  the  prorisiona  of  stat.  1863, 842, 365 ;  the  other  sub-divisions  taken 
from  the  New  Tork  code,  embody  varions  statutory  provisions  scattered 
throush  our  laws,  or  well  settled  common  law  principles,  applicable  to 
the  powers  of  judicial  tribunals.   47  OaL  134. 

^  lao.  Every  court  of  record  may  make  rules,  not  incon- 
sistent with  the  laws  of  this  State,  for  its  own  government  and 
the  government  of  its  officers ;  but  such  rules  must  neither 
impose  a  tax  or  charge  upon  any  legal  proceeding  nor  give  an 
allowance  to  any  officer  for  services. 

Stat.  1863, 335:  186»-70. 528. 

^  130.  The  rules  adopted  by  the  supreme  court  take  effect 
sixty  days,  and  those  adopted  by  other  courts,  thirty  days, 
after  their  publication 

Stat.  1863,333. 


.    ABTIGLE  m. 

JUDICIAL  DAYS. 

8EOIIOV 133.    Days  on  which  courts,  etc.,  may  be  held 

134.  Days  on  which  courts  shall  not  be  opened. 

135.  Court  appointed,  etc.,  for  those  days,  deemed  for 

next  day. 

^  133*  The  courts  of  justice  may  be  held,  and  judicial  busi- 
ness may  be  transacted,  on  any  day  except  as  provided  in  the 

next  section. 
Stat.  1863, 343. 

(  134.  No  court  can  be  opened,  nor  can  any  judicial  busi- 
ness be  transacted,  on  Sunday,  on  the  first  day  of  January,  on 
the  fourth  of  July,  on  Christmas  or  thanksgiving  day,  or  on  a 
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day  on  which  the  general  or  the  judicial  election  is  held,  ezcejyt 
for  the  following  purposes : 

1.  To  give,  upon  their  request,  instructions  to  a  juiy  when 
deliberating  on  their  verdict. 

2.  To  receive  a  verdict  or  discharge  a  jury. 

3.  For  the  exercise  of  the  powers  of  a  magistrate  in  a  crimi- 
nal action,  or  in  a  proceeding  of  a  criminal  nature. 

St«t.  1863,  343. 

$  135.  If  any  of  the  days  mentioned  in  the  last  section 
happen  to  be  the  day  appointed  for  the  holding  of  a  court,  or 
to  which  it  is  adjourned,  it  is  deemed  appointed  for  or  adjourned 
to  the  next  day. 


AETICLE  rv. 

PROCEEDINGS  WHEN  JUDGES  DO  NOT  ATTEND  TO 

HOLD  A  COURT. 

SionoN  139.    AcUonmment  of  court  for  absence  of  judge. 
140.    The  same. 

§  189.  If  no  judge  attend  on  the  day  appointed  for  holding 
the  court,  or  on  the  day  to  which  it  may  liave  been  adjoumedf 
before  noon,  the  sheriff  or  clerk  must  adjourn  the  court  until 
the  next  day,  at  ten  o'clock ;  and  if  no  judge  attend  on  that  day 
before  noon,  the  sheriff  or  clerk  must  adjourn  the  court  until 
the  following  day;  and  so  on,  from  day  to  day,  for  one  week. 

Stat.  1863,  844.    Words  in  ikUio  were  not  in. 

$  140.  If  no  judge  attend  for  one  week,  the  sheriff  or  clerk 
must  adjourn  the  court  for  the  term,  urilesa  the  judge,  by  wriir 
ten  order,  dvrectaii  to  he  adjourned  to  some  day  certain,  fixed  in 
such  order,  in  which  ca^e  they  mitst  so  adjourn  it* 

Stat.  1863,  344.    Words  in  UdUes  were  not  in. 

19  0aL644:24CaL19. 


55  PABTECXTLAB  PBOYIBIONS.  W  l**-*** 

ABTICLE  V. 

PABTICULAR  PROVISIONS  RESPECTING  THE  PLACES 
OP  HOLDING  THE  COURTS  OF  JUSTICE. 

Sbcxzom  142.    Judge  may,  in  certain  cases,  change  place  of  hold- 
ing court. 

143.  Parties  to  appear  at  place  appointed. 

144.  Booms,  etc.,  when  judge  may  order. 

$  149.  A  jndge  authorized  to  hold  or  preside  at  a  court 
appointed  to  be  held  in  a  county,  city  or  town,  may,  by  an 
order  filed  with  the  county  clerk  and  published  as  he  may  pre- 
scribe, direct  that  the  court  be  held  or  continued  at  any  other 
place  iu  the  city,  town  or  county  than  that  appointed,  when 
war,  insurrection,  pestileoce  or  other  public  calamity,  or  the 
dangers  thereof,  or  the  destruction  of  the  building  appointed 
for  holding  the  court,  may  render  it  necessary ;  and  may  in 
the  same  manner  revoke  the  order,  and,  in  his  discretion, 
appoint  another  place  in  the  same  city,  town  or  county,  for 
holding  the  court. 

SUt.  1863,  344. 

^  143.  When  the  court  is  held  at  a  place  appointed  as  pro- 
vided in  the  last  section,  every  person  held  to  appear  at  tho 
court  must  appear  at  the  place  so  appointed. 

SUt.  1863, 344. 

$  144.  If  suitable  rooms  for  holding  the  district  courts, 
county  courts  and  probate  courts,  and  the  chambers  of  the 
judges  of  such  courts,  be  not  provided  in  any  county  by  the 
supervisors  thereof,  together  with  attendants,  furniture,  fuel, 
lights  and  stationery,  sufficient  for  the  transaction  of  business, 
the  courts  may  direct  the  sherifif  of  such  county  to  provide 
such  rooms,  attendants,  furniture,  fuel,  lights  and  stationery, 

and  the  expenses  thereof  are  a  charge  against  such  county. 
Stat.  1863, 345. 

[  The  act  of  1863  was  amended  by  act  of  January  16,  1872, 
by  inserting  the  words  *'  municipal  criminal  courts  of  the  city 
and  county  of  San  Francisco."] 
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ARTICLE  71. 

SEALS  OF  THE  COURTS  OP  JUSTICE. 

Sbcxzon  147.  What  courts  have  seals. 

148.  Present  seals  to  continue.    , 

149.  Seals  for  courts,  not  now  proTided  with. 

150.  Private  seal  to  be  used,  when. 

151.  Seals,  by  whom  kept. 

152.  To  what  proceedings  to  be  affixed. 

$  147.    Each  of  the  following  courts  has  a  seal : 

1.  The  supreme  court. 

2.  The  district  courts. 

3.  The  county  courts. 

4.  The  probate  courts. 

5.  The  municipal  criminal  court  of  the  city  and  county  of 
San  Francisco. 

6.  The  police  court  of  the  city  and  county  of  San  Francisco. 
Stat.  1863,  344;  186&-*70, 528. 

^  148.  The  seal  now  used  by  the  supreme  court  shall  be  the 
seal  of  that  court ;  and  where  seals  have  been  provided  for  the 
district,  county  and  probate  courts,  municipal  criminal  and  the 
police  court  of  the  ciiy  and  county  of  San  Francisco,  such  seals 
shall  continue  to  be  used  as  the  seals  of  those  courts. 

Stat.  1863,  344;  1865-6,65. 

$  149.  The  several  district,  county  and  probate  courts,  for 
which  separate  seals  have  not  been  heretofore  provided,  shal 
direct  their  respective  clerks  to  procure  seals,  which  shall  be 
devised  by  the  respective  judges  of  such  courts,  and  shall  have 
the  following  inscriptions  surrounding  the  same : 

1.  For  the  district  courts:    "District  court, county, 

California."    (Inserting  the  name  of  the  county.) 

2.  For  the  county  courts :    **  County  court, county* 

California."    (Inserting  the  name  of  the  county.) 

3.  For  the  probate  courts :    "  Probate  court, county, 

California."    (Inserting  the  nam«  of  the  county.) 

Stat.  1863.  344. 
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^  150.  Until  the  seals  devised,  as  provided  in  the  last  sec- 
tion, are  procured,  the  clerk  of  each  court  may  use  his  Drivate 
seal,  whenever  a  seal  is  required.- 

suit.  1863,  344 

(  151.    The  clerk  of  the  court  must  keep- the  seal  thereof. 

^4j|g*    The  seal  of  the  court  need  not  be  affixed  to  any  pro* 

oeeding^!liH4li^^<^^ — 

1.  To  a  "writT^^^^^^ 

2.  To  the  proof  of  a  mTT^^i^t^H  ii|i|Miinlmiinl  of  an  executor, 
administrator  or  guardian.  ^ 

3.  To  the  authentication  of  a  copy  (if  luTiriiiijni  nllii  i  pro- 
ceeding of  the  court,  or  an  officer  tliereof,  for  tlicTtrMtjjMin  of 
evidence  in  another  court.  ^^^ 

Stat.  1863,  344. 

First  sab-dmsion  read  to4t  ''Bommona-onnrit."  As  to  impreaaion  ol 
seal  on  paper,  aee  i  14. 


TITLE    II. 

OF  JUDICIAL  OFFICERS. 


Chapteb    I.    Of  judicial  officers  in  general. 

II.  Of  the  powers  and  duties  of  j  udges  at  chambers. 

III.  Particular  disqualification  of  judges. 

lY .    Incidental  pow^ers  and  duties  of  judicial  officers. 
y.    Miscellaneous  provisions  respecting  courts  and 
judicial  officers. 


CHAPTER  1. 

OF  JUDICIAL  OFFICEBS  IN  GENERAL. 

Sicnoiv  156.    Qualiflcatlons,  as  to  residence,  of  justices  of  snprenu 
court. 
167.    Qaoliflcations,  as  to  lesidence,  of  district  Judgee. 
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Section  158.  Places  of  reeidence  of  Judges. 

159.  Besidencc  in  San  Francisco  construed. 

160.  District  Judges  may  hold  courts  in  another  district. 

161.  County  and  probate  Judges  may  hold  court  in  anothex 

county. 

162.  County  or  probate  Judge  who  may  hold  term   in 

another  county,  how  designated. 

$  156.  No  person  is  eligible  to  the  offioe  of  justice  of  the 
supreme  court  who  has  not  been  a  citizen  of  the  United  States 
and  a  resident  of  this  State,  for  two  years  next  preceeding  his 
election. 

Stat.  1863,  333. 

$  15T.  No  person  is  eligible  to  the  office  of  district  judge 
who  has  not  been  a  citizen  of  the  United  States  and  a  resident 
af  this  State  for  two  years,  and  of  the  district  one  year,  nexi 
preceeding  his  election. 

Stat.  1863. 335. 

$  158.  Each  district  judge  must  reside  in  his  district,  and 
each  county  and  probate  judge  must  reside  at  the  county  seat 
of  his  respective  county. 

Stat.  1863,  335. 

$  159.  A  residence  ia  any  part  of  the  <iity  and  county  of 
San  Francisco  is,  within  the  meaning  of  the  two  preceeding 
sections,  a  residence  in  the  judicial  districts  embracing  por- 
tions of  that  city. 

Stat.  1863, 335.- 

A  district  judge  may  hold  a  court  in  any  county 
in  tfinniil^^^ipon  the  request  of  the  judge  of  the  district  in 
which  suchc^H'Mi^^e  held;  and  when,  by  reason  of  ^ick- 
ness  or  absence  fro^^Bl^giate,  or  from  any  other  cause,  a 
court  can  not  be  held  in  a^^iii||jjMn  a  district  by  the 
judge  thereof,  a  certificate  of  that  factmSlMl^r^mitted  by 
the  clerk  to  the  governor,  who  may  therenpon^flfch^jj^Bome 
other  district  judge  to  hold  such  court. 

Stat.  1863,  336,  read  "judicial  district"  instead  of  eottniy,  and  "a  dis- 
trict" instead  of  **any  eowUy."    1  Cal.  379. 
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Any  county  or  probate  jndge  may  hold  terms,  or 
portionaTJSi^jTns,  of  the  county  or  probate  court,  and  perform 
any  or  aU.  of  U^^^Jies  of  county  or  probata  judge,  in  any 
other  county  of  this  btSt^^iiS^ell  as  in  that  for  which  he  was 
elected,  in  cases  of  sickness  ol^ii^Troper  judge,  or  to  hear, 
try,  adjudicate  and  determine  all  riwYinjVrn nttrrn  in  which 
the  county  or  probate  judge  of  the  proper  couJltJl^^nterested, 
or  has  been  employed  as  an  attorney,  or  is  disquaJin^tNuLlaw 
from  trying  or  adjudicating. 
Stat.  1867-8, 145;  40  Cal.  648. 

^6^,  When,  from  any  of  the  causes  mentioned  in 
precetS!!lig^ction,  a  term,  or  portion  of  a  term,  of  th^i^ty 
or  probateci^jjt  cannot  be  held  in  a  county  by  a  c^jiiluy  or  pro- 
bate judge  therSs^he  judge  disqualified jT^i^flby  consent  of 
the  parties  to  the  aciN|Sor  proceedingj^fmch  such  judge  is 
disguAlified  from  adjudicufii^^de»|^^!ito  the jco\inty or  probate 
judge  of  some  other  county^^H^^d  such  term  or  portion  of  a 
term ;  and  if  the  partie^i^^us  toS^nent,  a  certificate  of  the 
fact  of  such  disquajgjflKmtion,  or  in  the  c!)l^)f  sickness  of  the 
judge,  then  o^jfJe  fact  of  such  sickness  rmS^^transmitted 
by  t?ie  coj^j^fyclerk  of  such  county  to  the  governo^^^  must 
theranf^  direct  some  county  or  probate  judge  of  a  nel^i^or- 

county  to  hold  such  term  or  part  of  a  term. 
St%t.  1867-8, 14^ 


CHAPTER  II. 

OF  THE  POWERS  AND  DUTIES  OF  JUDGES  AT 

CHAMBERS. 


tEcnoiv  165. 
166. 
167. 


Powers  of  Justices  of  supreme  court  at  chambers. 
Powers  of  district  and  county  judges  at  chambers. 
Powers  of  probate  judges  at  chambers. 
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$  165.  The  justices  of  the  supreme  court,  and  each  of 
them,  may,  at  chamhers,  grant  all  orders  and  writs  which  are 
usually  granted  in  the  first  instance  upon  an  ex  parte  applica- 
tion, except  writs  of  review,  mandate  and  prohibition,  and  may, 
in  their  discretion,  hear  applications  to  discharge  such  orders 

and  writs. 
See  §  43. 

$  16^  District  and  county  Judges,  at  chambers,  may  grant 
all  orders  and  writs  which  are  usually  granted  in  the  first  in- 
stance upon  ex  parte  applications,  and  may,  at  chambers,  hear 
and  dispose  of  such  writs  and  of  motions  for  new  trials. 

Stat.  1863,  336.  "  §  25.  The  district  judges  shall,  at  all  reaflonable 
times,  when  not  engaged  in  holding  courts,  transact  such  business  at 
their  chambers  as  may  be  done  out  of  court.  At  chambers  tbey  may 
grant  all  orders  and  writs  which  are  usually  granted  in  the  first  instance 
upon  an  ex  parte  application,  and  may,  in  their  discretion,  also  hear 
applications  to  discharge  such  orders  and  writs.  At  chambers  they  may 
grant  writs  of  mandamus,  certiorari,  and  quo  warranto,  and  may  hear 
and  dispose  of  such  writs,  and  also  all  motions  for  new  trials ;  judg- 
ments, and  orders  of  the  district  courts,  may  be  entered  in  term  and 
vacation  "  The  same  language,  excepting  writs  of  manatimus,  certiorari 
and  quo  warranto,  was  applied  to  county  courts  in  stat.  1863, 338. 

10 Cal.  344;  17Cal.  375;  27  Gal. 491;  30  Cal.530,561:  34 Cal.  331;  36 OaL  24; 
37  Gal.  15;  38  Oal.  439:  44  Gal.  84 ;  45  Gal.  178. 

$  167.  The  judges  of  the  probate  court,  may,  cUcfMmbers, 
appoint  appraisers,  receive  inventories  and  accounts  to  be  filed 
in  the  probate  court ;  suspend  the  powers  of  executors,  admin- 
istrators or  guardians,  in  the  cases  allowed  by  law ;  grant  spe- 
cial letters  of  administration  or  guardianship ;  approve  claims 
and  bonds ;  and  direct  the  issuance,  from  the  probate  courts, 
of  all  writs  and  process  necessary  in  the  exercise  of  their  power. 

Stat.  1863,  339,  read  "shall  have  power  in  vaoation,'*  instead  of  "maf 
atohambers."   38  Cal.  488. 
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CHAPTEE  in. 

PAETICULAB  DISQUALIFICATION  OP  JUDGES. 

BxcnoiT  170.  When  disquBlified. 

171.  Not  to  act  as  attorney  in  his  own  court. 

172.  Certain  judges  not  to  act  as  attorneys. 

173.  No  judicial  officer  to  have  a  partner. 

$  170.  A  judge  cannot  act  as  such  in  any  of  the  following 
cases: 

1.  In  an  action  or  proceeding  to  which  he  is  a  party,  or  in 
which  he  is  interested. 

2.  When  he  is  related  to  either  party,  by  consanguinity  or 
affinity  within  the  third  degree,  computed  according  to  the 
rules  of  law. 

3.  When  he  has  been  attorney  or  counsel  for  either  party  in 
the  action  or  proceeding. 

But  this  section  does  not  apply  to  the  arrangement  of  the 

calendar  or  the  regulation  of  the  order  of  business,  nor  to  the 

power  of  transferring  the  cause  to  another  county. 

Stat.  1863,  343,  did  not  contain  "oompated  according  to  the  rules  of 
law."    12  Gal.  523. 

$  171.  A  judge  cannot  act  as  attorney  or  counsel  in  a  court 
in  which  he  is  judge,  or  in  an  action  or  proceeding  removed 
therefrom  to  another  court  for  trial  or  review,  or  in  an  action 
or  proceeding  from  which  an  appeal  may  lie  to  his  own  court. 

Stat.  1863, 343,  did  not  contain  "  trial  or." 

^  17a,  A  justice  of  the  supreme  court,  or  judge  of  the  dis- 
trict court,  cannot  act  as  attorney  or  counsel  in  any  court  of 
this  State,  except  in  an  action  or  proceeding  to  which  he  is  a 
party  on  the  record. 

Stat.  1863,  343. 

$  178.  No  judge  or  other  elective  judicial  officer,  or  district 
court  commissioner,  shall  have  a  partner  acting  sm  attorney  or 
counsel  in  any  court  of  this  State. 

Stat.  1863.  343. 

C.  0.  p. — 6 
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CHAPTEE  IV. 

INCIDENTAL    POWEKS    AND    DUTIES   OP  JUDICIAL 

OFFICERS. 

SscnoN  176.    General  powers  of  judges  out  of  court. 

177.  Powers  of  Judicial  officers  as  to  conduct  of  proceed- 

ings before  them. 

178.  Same. 

179.  Same. 

$  176.  A  judge  may  exercise,  out  of  court,  all  the  powers 
expressly  conferred  upon  a  judge  as  contradistinguished  from 
the  court. 

$  177,    Every  judicial  officer  has  power — 

1.  To  preserve  and  enforce  order  in  his  immediate  pres- 
ence, and  in  the  proceedings  before  him,  when  he  is  engaged 
in  the  performance  of  an  official  duty. 

2.  To  compel  obec'ience  to  his  lawful  ordera,  as  provided  in 
this  code. 

3.  To  compel  the  attendance  of  persons  to  testify  in  a  pro- 
ceeding before  him,  in  the  cases  and  manner  provided  in  this 
code. 

4.  To  administer  oaths  to  persons  in  a  proceeding  piending 
before  him,  and  in  all  other  cases  where  it  may  be  necessary, 
in  the  exercise  of  his  powers  and  duties. 

See  N.  Y.  O.  O.  P.  §§  184,  222. 

$  178.  For  the  effectual  exercise  of  the  powers  conferred 
by  the  last  section,  a  judicial  officer  may  panish  for  contempt* 
in  the  cases  provided  in  this  code. 

N.  Y.  O.  O.  P.  H 185.    See  cases  cited  under  S 1209. 

(  179.  The  justices  of  the  supreme  court,  and  the  judge? 
of  the  district  and  couniy  courts,  have  power  in  any  part  of 
the  State,  and  justices  of  the  peace  within  their  respective 
counties,  and  police  judges  and  judges  of  municipal  courts, 
within  their  respective  cities  or  towns,  to  take  and  certify^ 


63  mSCBLLAlOBOUB  FBOYIfilOKB.  ^  18a-lS8 

1-    Tlie  proof  and  acknowledgment  of  a  conveyance  of  real 
property,  or  of  any  other  written  instrument. 

2.  The  acknowledgment  of  satisfaction  of  a  judgment  of 
any  court. 

3.  An  affidavit  or  deposition  to  be  used  in  this  State. 

&tat.  1863,  345,  did  not  oontain  first  sab-diviaion,  and  its  third  snb- 
diviaion  read :  *'  an  affidavit  or  deposition  to  be  used  in  any  court  of  jos- 
tioe  in  this  State." 


CHAPTEE  V. 

MISCELIiANEOUS  PROVISIONS  RESPECTING  COURTS 
AND  JUDICIAL  OFFICERS. 

SconoH  182.    Subsequent  applications  for  orderst  when  prohibited. 
183.    Violation  of  last  section. 

18A.    No  proceeding  affected  by  a  vacancy  in  office  of  judge, 
etc.,  etc. 

185.  Proceedings  to  be  in  the  English  language,  except  in 

certain  counties. 

186.  Abbreviations  and  figures. 

187.  Means  to  be  used  to  execute  Judicial  powers  in  certain 

cases. 

^  18^  If  an  application  for  an  order,  made  to  a  judge  of 
a  court  in  which  the  action  or  proceeding  is  pending,  is  refused 
111  whole  or  in  part,  or  is  granted  conditionally,  no  subsequent 
application  for  the  same  order  can  be  made  to  any  court  com- 
missioner or  any  other  judge,  except  of  a  higher  coui't ;  but 
nothing  in  this  section  applies  to  motions  refused  for  any  in- 
formality in  the  papers  or  proceedings  necessary  to  obtain  the 
order. 

Stat.  1863, 34S,  transposed. 

^  183.  A  violation  of  the  last  section  may  oe  punished  as  a 
contempt,  and  an  order  made  contrary  thereto  may  be  revoked 
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by  tho  judge  wlio  mada  it,  or  vacated  by  a  jadge  of  the  court 
in  which  the  action  or  proceeding  is  pending. 

Stat.  1^63,345. 

^  184^  No  proceeding  in  any  court  of  justice,  in  an  action 
or  special  proceeding  pending  tiierein,  ia  affected  by  a  vacancy 
in  the  office  of  all  or  any  of  the  judges,  or  by  the  failure  of  a 
term  thereof. 

Stat.  1863, 345,  substantially  the  same. 

^  185.  Every  written  proceeding  in  a  court  of  justice  in 
this  State,  or  before  a  judicial  officer,  except  in  the  counties  of 
San  Luis  Obispo,  Santa  Barbara,  Los  Angeles  and  San  Diego, 
must  be  in  the  English  language,  and  in  the  excepted  counties 
may  be  either  in  the  English  or  Spanish  language. 

Stat.  1863, 345,  transposed. 

^  186.  Such  abbreviations  as  are  in  common  use  may  be 
used,  and  numbers  may  be  expressed  by  figures  or  numerals 
in  the  customary  manner. 

See  Stat.  1863, 344. 

^  187.  When  jurisdiction  is,  by  this  code  or  by  any  other 
statute,  conferred  on  a  court  or  judicial  officer,  all  the  means 
necessary  to  carry  it  into  eflfect  are  also  given,  and  in  the  exer- 
cise of  the  jurisdiction,  if  the  course  of  proceeding  be  not 
specifically  pointed  out  by  this  code  or  the  statute^  any  suitable 
process  or  mode  of  proceeding  may  be  adopted  which  may  ap- 
pear most  conformable  to  the  spirit  of  this  code. 

From  N.  Y.  0. 0.  P.  8  243,  the  italicized  words  being  added  thereto. 

See  new  6  1^8  in  appendix. 


TITLE    III. 

OF  PERSONS  SPECIALLY  INVESTED  WITH  POWEES 
OF  A  JUDICIAL  NATUHE. 

Chapter  I.   Of  jubobs. 

n.  Of  ooubt  coMMissioiaEES. 
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CHAPTER   I. 

OF  JUBOES 

AMnoEJt  I.    JuBoaa  in  oebkbai.. 

n.     QnAUnCATIONS  AKD  xxeufhokb  ov  jubobs. 
m.      MaIOTBB  or  8ELXCTINO  AND  BETUBNIMO  JUBOBS  FOB 
OOUBT8  OF  BECOBD. 

lY.    Tdob  akd  mannzb  of  dbawinq  jubobs  fob  coubts  of 

BECOBD. 

Y.    Mannzb  of  summonxno  jubobs  fob  ooubts  of  beoobd. 

VI.      MaNNEB  of  SUMMOXONO  jubobs  fob  COUBXa  not  of  BE- 
COBD. 
YII.      MaKNEB  of  8U10CONINO  JUBIES  OF  INQUEST. 

Tin.  Obedience  to  summons,  how  enfobced. 

CL.  Of  impanellino  a  gband  jubt. 

X.  Of  impaneluno  a  tbial  juby  in  coubts  of  beoobd. 

XE.  Of  impaneluno  a  trial  jxtbt  in  coubts  hot  of  beoobd. 

Xn.     Of  DCPANELUNa  JUBIES  OF  INQUEST. 

ABTICLE    I; 

JUBOBS  IN  GENEBAL, 

Bboxioh  190.  Jury  defined. 

191.  Piflieient  kinds  of  Juries. 

192.  Grand  jury  defined. 

193.  Trial  jury  defined. 

194.  Number  of  a  trial  jury. 

195.  Jury  of  inquest  defined 

(  190*  A  Jury  is  a  body  of  men  temporarily  selected  from 
the  citizens  of  a  particular  district,  and  invested  with  power  to 
present  or  indict  a  person  for  a  public  offence,  or  to  try  a 
question  of  fact. 

(  191.    Juries  are  of  ihree  kinds : 

1.  Grand  juries. 

2.  Trial  juries. 

3.  Juries  of  inquest. 
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fcg.  A  granrl  jury  is  a  body  of  men,  not  less  than  thir- 
teen Tinr  Tnnr'i^NM^,^|^|Aftn  in  number,  returned  at  stated 
periods  from  citizens  ^f  th^  r^.'l".".^^>JaA£f^yA  o.  /»Anrf.  of  compe- 
tent jurisdiction,  and  sworn  to  inquire  oi  puiAiJ^SiMi&ajvtm- 
mitted  or  triable  within  the  county. 

$  193.  A  trial  jury  is  a  body  of  men,  returned  from  the 
citizens  of  a  particular  district,  before  a  court  or  officer  of 
competent  jurisdiction,  and  sworn  to  try  and  determine,  by  a 
unanimous  verdict,  a  question  of  fact. 

§§  190-193  are  taken  from  N.  Y.  O.  0.  P.    §S  244-247 

$  194*  A  trial  jury  consists  of  twelve  men,  unless  the  par- 
ties to  the  action  or  proceeding  agree  upon  a  less  number. 

18OaL40a 

$  195.  A  jury  of  inquest  is  a  body  of  men,  summoned  from 
the  citizens  of  a  particular  district,  before  the  sheriff,  coroner 
or  other  ministerial  officer,  to  inquire  of  particular  facts. 

N.Y.O.O.P.    §248. 


ABTICLE  n. 


QUALIFICATIONS  AND  EXEMPTIONS  OF  JUBORS. 

Section  198.  Who  are  competent  to  act  as  jurors. 

199.  Who  are  not  competent  to  act  as  jurors. 

200.  Who  are  exempt. 

201 .  Who  may  be  excused. 

198,    A  person  is  competent  to  act  as  a  juror  if  he  be— 
l.^^^ttl^en  of  the  United  States,  an  elector  of  the  county, 
and  a  residen^^^he  township  at  least  three  months  before 
being  selected  andrett&Ssi^d. 

2.  In  possession  of  his  nLt^A^^K^ulties  and  not  decrepit. 

3.  Possessed  of  sufficient  knowle^a^pf  i^e  language  in 
which  the  proceedings  of  the  courts  are  had^ 

4.  Assessed  on  the  last  assessment  roll  of  his^cottaSK.  on 
property  belonging  to  him. 
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See  Btsta.  180, 630;  1863-4.  462,  921. 

SiTB-DiYisiON  1 :  3  Cal.  107 ;  4  GaL  175;  6  CU.  405;  16  0»L  78 :  17  OaU  320* 

SUB-DIVISIONS:  32Oal.40. 

SXIB.DIYISIOM  4:  34Cal.€T2, 

$  199.    A  person  is  not  competent  to  act  as  a  juror — 

1.  Who  does  not  possess  the  qualifications  prescribed  by  the 
preceding  section. 

2.  Who  has  been  convicted  of  a  felony  or  misdemeanor,  in- 
volving moral  turpitude. 

By  Btat.  1863,  and  1863-4,  gamblers  were  expressly  disqualified. 

A  person  is  exempt  from  liability  to  act  as  a  juror, 
if  hell^ 

1.  A  juHicial.  civil  or  military  of&cer  of  the  United  States  or 
of  the  Stat^^alifomia. 

2«  A  person  Hiding  a  county  office. 

3.  An  attorney  aa^^^ounsellor  at  law. 

4.  A  minister  of  th^|f»pel  or  a  priest  of  any  denomination. 

5.  A  teacher  in  a  colleg^^academy  or  school. 

6.  A  practicing  physician? 

7.  An  officer,  keeper  or  atten7li|nt  df  an  almshouse,  hospital, 
asylum  or  other  charitable  institu! 

8.  Engaged  in  the  performance  oi^^^ity  aa  officer  or  attend- 
ant of  a  county  jail  or  the  state  prison. 

9.  Employed  on  board  of  a  vessel  navig^i|^g  the  waters  of 
tiiis  State. 

10.  An  express  agent,  mail  carrier,  telegraph^^g^erator  or 
keeper  of  a  public  ferry  or  toll  gate. 

11.  An  active  member  of  the  fire  department  of  an^^ity, 
town  or  village  in  this  State,  or  an  exempt  member  by  reaS|^ 
of  fiv^  years'  active  service. 

12.  A  superintendent,  engineer  or  conductor  on  a  railroad. 
The  first  ten  snb-divsions  are  from  stat.  1863,  630,  and  1863-4, 525;  the 

nth  from  stat.  1853, 59,  and  1865-6>  30 ;  the  12th  is  new,  and  similar  to  ttxat 
of  N.Y.  0.0.  P.  8258. 

^  aoi.  A  juror  cannot  be  excused  by  the  court  for  slight  or 
trivial  cause,  or  for  hardship,  or  inconvenience  to  liis  business, 
but  only  when  material  injury  or  destruction  to  his  property, 
or  ij^t  of  the  public  entrusted  to  him,  is  threatened,  or  when 
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his  own  health,  or  the  giokneBa  or  death  of  a  member  of  his 
family^  requires  his  absenoe. 
Stat.  1869, 6S4,  S  la. 

See  ne«^  $  ^03  in  appendix, 


ABTIGLS  m. 

MANNEB  OP  SELECTING  AND  EETUKNINO  JUBOBS 
FOB  00UBT8  OF  BEOOBD. 


Sbotxon  204. 

205. 
206. 

207. 

208. 
209. 
210. 


last  of  persons  to  serve  as-jorois-to-be-iaade  b^ 
snperylsors. 

How  selection  shall  be  made. 

List  to  contain  one  name  f  or-eyery  hundred  inhab- 
itant s. 

Person  who  served  as  Juror  during  precediDg  year  not 
to  be  sdected. 

List  to  be  placed  with  clerk. 

Duty  of  clerk  on  receiving  lists. 

Regnlar  jurors  to  serve  one  year. 


^<Mi^Eb^oard  of  supervisors  of  each  county  must,  at 
their  first  rfimilar  iWawth^a^ii  ^aj*h  rran.r'  qt  at  siiy  other  meet- 
ing if  neglected  at  the  first,  mtS^niM^a^gg^SSL^  serve  as 
jurors  in  the  courts  of  record  for  the  ensuingyeS^^^^^^ 

$  205.  They  must  proceed  to  select  and  list  from  those 
assessed  on  the  assessment  roll  of  the  previous  year,  suitable 
persons,  competent  to  serve  m  jurors ;  and,  in  making  such 
selection,  they  must  take  the  names  of  such  only  as  are  not 
exempt  from  serving,  who  are  in  possession  of  their  natural 
faculties,  and  not  infirm  or  decrepit,  of  fair  charact^,  of  ap- 
proved integrity,  and  of  sound  judgment. 

y^»a^a.^^^gii/>ti  liafa  must  contain  not  less  thian  one  for  every 
hundred  mliiiliil  lllis  i  f,  [iiiili  Iiiiiihii1ii|i  or  wardi  having  re- 
gard to  the  population  ofih^!0Bii4si^j^^at  the  whole  niun- 
ber  of  jurors  selected  in  the  county  shall  afti!OUi«i^^least,  to 
one  hundred,  and  not  exceed  one  thousand.  ^ 
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^0T«  In  maMng  such  selection,  the  board  must  not 
any  o^t^jesame  persons  who  actually  served  as  jumj^c  any 
term  of  couM^nring  the  preceding  year ;  and  i^t^flch  persons 
are  drawn  and  iStl^ned  to  serve  as  trial  ju^ijfSi^  it  will  be  the 
duty  of  the  court  to  stflfe^he  nameso^Stich  persons  from  the 
list  of  jurors,  and  direct  ^S^mhp;;2itto  fill  up  the  list  from 
among  the  neighboring  citi^flkc^M^^tent  to  serve  as  jurors ; 
and  in  counties  havin^Usn  thousan^ii^iore  inhabitants,  it 
shall  be  a  good  caxp^t  challenge  that  an^!K%^uror,  whether 
on  the  legul^r^^^el  or  taken  from  among  the  py^^nders,  has 
served  a^e^ial  juror  at  any  time  within  the  year  ifeis^nre- 
cedij^H^me  making  of  the  list  of  persons  to  serve  as  juro^ 

iinbefore  provided. 

(  208.  Certified  lists  of  the  persons  selected  to  serve  as 
jurors  must  aionce  be  placed  in  the  possession  of  the-county 
derk. 

^n  receiving  such  lists,  the  clerk  must  file  the  same 
in  his  of&^^i8i^VntfMl{2SE^^  names  contained  therein  on 
separate  pieces  of  pirprr  iil  lli'TJI  iij^r  nnfl  appearance,  and 
fold  each  piece  so  as  to  conceal  the  iiiiiiin  iTi'i  i  »  iij^J,  ili  |iiiii1( 
them  in  a  box  to  be^uilled  the  "jury  box." 

^  210.  The  persons  whose  names  are  so  returned  are  known 
as  regular  jurors,  and  must  serve  for  one  year 4UlcL until  other 
persons  axe  Belectedoind  returned. 

fiee  N.  &  2IL 


ABTIOLE  IV. 

TIMB  AND-MANNER  OF  DRAWING  JUROBS  FOR 
COURTS  OF  RECORD. 


SbozXOV  214. 
215. 

216. 
217. 


Jury  to  be  drawn  upon  the  order  of  the  judge. 
Clerk  to  notify  county  judge  and  sheriff  of  time  of 

drawing, 
fflieriff  and  judge  to  witness  drawing 
Drawing,  when  to  be  adjourned. 
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Seoxion  218.    Shall  proceed,  when. 

219.  Drawing,  how  conducted. 

220.  After  adjournment  of  court,  dispoBitlua  to  be  made 

of  ballots. 

221.  Copy  of  list  to  be  fomished  by  clerk. 

; 

f^a4.  Not  less  than  ten  nor  more  than  thirty  days  before 
the  coil^aencement  of  any  term  of  court,  the  judge  thereof,  if 
a  jury  wiir%[^equired  therefor,  must  make  and  file  with  the 
county  clerk  ^Ni^r  that  one  be  drawn.  The  number  to  be 
dra>vn  must  be  fixetNi^be  order ;  if  to  form  a  grand  jury,  it 
must  be  twenty-four,  imchi^^ trial  jury,,  such Jiumber  as  the 
judge  may  direct.  /^^^^ 

4  Oal.  225;  10  Cal.  50.  ^^^ 

^  915.  At  least  one  day  before  the  dratlf^g,  the  clerk  mnst 
notify  the  sheriflf  and  county  judge  of  the  Gli^when  such 
drawing  will  take  place,  which  time  mnst  not  b^^re  than 
three  days  after  the  receipt  by  him  of  the  order  for  suc^^aw- 
ing.  ^S 

$  916.  At  the  time  so  appointed,  the  sheriff,  in  person  or 
by  deputy,  and  the  county  judge,  must  attend  at  the  coxmty 
clerk's  office,  to  witness  such  drawing,  and  if  they  do  so,  the 
clerk  must,  in  their  presence,  proceed  to  draw  the  jurors. 

Jf  the  officers  so  notified  do  not  api)ear,  the  clerk 
must  adjou^MlB^iiMHfig^mtil^e  next  day,  and,  by  written 
notice,  require  two  elector&oft&^SOnrtgU^aUg&d  such  draw- 
ing on  the  adjourned  day. 

$  918.  If,  at  the  adjourned  day,  the  sheriff,  county  judge 
and  electors,  or  any  two  of  such  persons,  appear,  the-  clerk 
must  in  their  presence  proceed  to  draw  the  jurors. 

$  919.    The  clerk  must  conduct  such  drawing  as  foUows : 

1.  He  must  shake  the  box  containing  the  names  of  jurors 
returned  to  him,  from  which  jurors  are  required  to  be  drawn, 
so  as  to  mix  the  slips  of  paper  upon  which  such  names  were 
written,  as  much  as  possible. 

2.  He  must  then  publicly  draw  out  of  the  box  as  many  such 
slips  of  paper  as  are  ordered  by  the  judge. 
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3.  A  minnte  of  the  drawing  mnst  be  kept  by  one  of  the  at- 
tending officers,  in  which  must  be  entered  the  name  contained 
on  every  slip  of  paper  so  drawn,  before  any  other  slip  is  drawn. 

4.  If,  after  drawing  the  whole  number  required,  the  name 
of  any  person  has  been  drawn  who  is  dead  or  insane,  or  who 
has  permanently  removed  from  the  county,  to  the  knowledge 
of  the  clerk  or  any  oth^r  attending  officer,  an  entry  of  such 
fact  must  be  made  in  the  minute  of  the  drawing,  and  the  slip 
of  paper  containing  such  name  must  be  destroyed. 

5.  Another  namevmust  then  be  drawn,  in  place  of  that  con- 
tained on  the  slip  of  paper  so  destroyed,  which  must,  in  like 
manner,  be  entered  in  the  minutes  of  the  drawing. 

6.  The  same  proceedings  must  be  had  as  often  as  may  be 
necessary,  until  the  whole  number  of  jurors  required  are 
drawn. 

7.  The  minute  of  the  drawing  must  then  be  signed  by  the . 
elerk  and  the  attending  officers  or  persons,  and  filed  in  the 
clerk's  office. 

8.  Separate  lists  of  the  names  of  the  persons  so  drawn  for 
trial  jurors,  and  of  those  drawn  for  grand  jurors,  with  their 
places  of  residence,  and  specifying  for  what  court  they  were 
drawn,  must  be  made  and  certified  by  the  clerk  and  the  attend- 
ing officers  or  persons,  and  delivered  to  the  sheriff  of  the 
county. 

^2^_  After  the  adjournment  of  any  court  at  which  jurors 
have  III  1 II  imin|ii  il  as  herein  provided,  the  clerk  must  inclose 
the  ballots  contamlSismienames  of  those  who  attended  and 
served  as  jurors,  in  an  env5!hfcainder  seal,  and  the  ballots  of 
those  who  did  not  attend  and  in  1 1  n  !liiintibe  returned  to  the 
jury  box.  The  ballots  sealed  in  envelops muh:^s«y>eretumed 
to  the  iury  box  until  all  the  ballots  therein  have  beenexBftCKt^. 

$  SISl.  Thecounly  clerk  must  furnish  any  person  applying 
theiefor,  and  paying  the  fees  allowed  by  law  for  the  same,  a 
copy  of  the  list  of  jurors  drawn  to  attend  any  court. 
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ABTICLE  T. 

MANNER  OF  SUMMONING  JXJROBS  FOR  COURTS  OF 

RECORD. 

Beotion  225.    Sheriff  to  sxunxnon  jtirorBf  how. 

226.  Court  may  order  jury  drawn,  when . 

227.  "When  jury  may  be  completed  ftrom  bystanders. 

$  »a5.  As  soon  as  he  receires  the  list  of  jnrors  drawn,  the 
sheriff  must  summon  the  persons  named  therein  to  attend,  by- 
giving  personal  notice  to  each,  or  by  leaving  a  written  notice 
at  his  place  of  residence,  with  some  person  of  proper  age,  and 
must  return  the  list  to  the  court  at  the  opening  thereof,  speci- 
fying the  names  of  those  who  were  summoned  and  the  maimer 
in  which  each  person  was  notified. 

9  Cal.  529. 

536.  Whenever  Jurors  are  not  drawn  and  summoned  to 
attenci^y  court  of  record,  or  a  sufficient  number  of  jurors 
fail  to  apl^jr,  such  court  may,  in  its  discretion,  order  a  suffi- 
cient numbeStobe  forthwith  drawn  and  summoned  to  attend 
such  court;  ori^^ay,  by  an  ordei  entered  on  its  minutes, 
direct  the  sheriff  o^!^county  forthwith  to  summon  so  many- 
good  and  lawful  men  oK^ia  county  to  serve  as  jurors  as  the 
case  may  require.  And  i^S^her  case  such  jurors  must  be 
summoned  in  the  manner  prcmH^d  by  the  preceding  section. 

$  327.  When  there  are  not  comperel^lurors  enough  pres- 
ent to  form  a  panel,  the  court  may  directrlis  sheriff  or  other 
proper  officer  to  summon  a  sufficient  numberol^ersons,  hav- 
ing the  qualification  of  jurors,  to  complete  the  paSl^rom  the 
body  of  the  county  and  not  from  the  bystanders,  andni^her. 
iff  must  summon  the  number  so  ordered,  accordingly^^ 
c-etum  the  names  to  the  court. 

4  Cal.  218.  < 

See  N.  S.  228. 
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ABTIGLE  TI. 

MANNER  OF  SlTXMONINa  JX7R0RS  FOR  COURTS  NOT 

OP  RECORD. 

SxoixoK  230.    Jxaon  for  police  and  Justloea'  oourts,  by  whom  sum- 
moned. 

231.  How  summoned. 

232.  Ofloer'B  retmrn. 

^  $130.  When  jurors  are  required  in.  any  police  or  jnstices' 
court,  they  must,  upon  the  order  o^  the  judge  of  justice  there- 
of, be  summoned  by  the  sheriff,  marshal,  policeman  or  con- 
stable of  the  jurisdiction. 

^  931.  Such  jurors  must  be  summoned  from  the  persons 
resident  of  the  city  or  township,  competent  to  serve  as  jurors, 
by  notifying  them  Orally  that  they  are  so  summoned,  and  of 
the  time  and  place  at  which  their  attendance  is  required. 

(  33^  The  officer  summoning  such  jurors  must,  at  the 
time  fixed  in  the  order  for  their  appearance,  return  it  with  a 
list  of  the  persona.8ummoned  indorsed  thereon. 


ARTICLE  yn. 

MANNER  OF  SUMMONINa  JURIES  OF  INQUEST. 
SaoxiON  236.    How-Bommoned. 

^  S8S.  Juries  of  inquest  must  be  summoned  by  the  officer 
before  whom  the  proceedings  are  had,  or  any  sheriff,  police- 
man or  constable,  from  the  persons  resident  of  the  county, 
competent  to  serve  as  jurors,  by  notifying  them  orally  that 
they  are  so  summoned,  and  of  the  time  and  place  at  which 
their  attendance  is  required. 

o.  c.  p.— "y 
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ABTICLE  T. 

MANNEB  OP  SUMMONING  JURORS  FOR  COURTS  OF 

RECORD. 

Skotioh  225.    Sheriff  to  summon  jurorof  how. 

226.  Coart  may  order  Jury  drawn,  when. 

227.  When  Jury  may  be  completed  from  bystanders. 

$  9%5.  As  soon  as  he  receires  the  list  of  jurors  drawn,  the 
sheriff  must  summon  the  persons  named  therein  to  attend,  by 
giving  personal  notice  to  each,  or  by  leaving  a  written  notice 
at  his  place  of  residence,  with  some  person  of  proper  age,  and 
must  return  the  list  to  the  court  at  the  opening  thereof,  speci- 
fying the  names  of  those  who  were  summoned  and  the  manner 
in  which  each  person  was  notified. 

9  Cal.  529l 

126.  Whenever  jurors  are  not  drawn  and  summoned  to 
attentS^y  court  of  record,  or  a  sufficient  number  of  jurors 
fail  to  app^r,  such  court  may,  in  its  discretion,  order  a  suffi- 
cient numbeN^jobe  forthwith  drawn  and  summoned  to  attend 
such  court;  or  w^ay,  by  an  ordei  entered  on  its  minutes, 
direct  the  sheriff  ofl^ecounty  forthwith  to  summon  so  many 
good  and  lawful  men  oSjng  county  to  serve  as  jurors  as  the 
case  may  require.  And  i^Sither  case  such  jurors  must  be 
summoned  in  the  manner  prov^jd  by  the  preceding  section. 

$  aaT.  When  there  are  not  compethl^urors  enough  pres- 
ent to  form  a  panel,  the  court  may  direc^l|o  sheriff  or  other 
proper  officer  to  summon  a  sufficient  numbero^iersons,  hav- 
ing the  qualification  of  jurors,  to  complete  the  pa^N^rom  the 
body  of  the  county  and  not  from  the  bystanders,  an^l^her. 
iff  must  summon  the  number  so  ordered,  accordingly^^ 
I'etum  the  names  to  the  court. 

4  Cal.  218. 

See  N.  S.  228. 
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ABTICLE  YI. 

MANNER  OF  SUMMONING  JURORS  FOR  COURTS  NOT 

OF  RECORD. 

SionoK  230.    Jurors  for  police  and  justloee'^soorta,  hy  whom  sum- 
moned. 

231.  How  summoned. 

232.  Officer's  return. 

(  880.  When  jurors  are  required  in.  any  police  or  justices' 
court,  they  must,  upon  the  order  oi"  the  judge  o^  justice  there- 
of, be  summoned  by  the  sheriff,  marshal,  policeman  or  con- 
stable of  the  jurifldiction. 

)  991,  Such  jurors  must  be  summoned  from  the  persons 
resident  of  the  city  or  township,  competent  to  serve  as  jurors, 
by  notifying  them  Orally  that  they  are  so  summoned,  and  of 
the  time  and  place  at  which  their  attendance  is  required. 

(  ftSfL  The  officer  summoning  such  jurors  must,  at  the 
time  fixed  in  the  order  for  their  appearance,  return  it  with  a 
&t  of  the  persooa-sammoned  indorsed  thereon. 


ABTiOLE  yn. 

MANNER  OF  SUMMONINa  JURIES  OF  INQXJEST. 
Bionoir  235.    How-summoned. 

$  MS.  Juries  of  inquest  must  be  summoned  by  the  officer 
before  whom  the  proceedings  are  had,  or  any  sheriff,  police- 
man or  constable,  from  the  persons  resident  of  the  county, 
competent  to  serve  as  jurors,  by  notifying  them  orally  that 
tbey  are  so  summoned,  and  of  the  time  and  place  at  which 
their  attendance  is  required. 

c.  0.  p. — "^ 


ABTIGLE  Ym. 

'  OBBDiENCfE  TO  SUMMONS,  HOW  ENFORCED. 
Sboizon  238.    Obedience  to  summonB,  how  enforced. 

$  S38.  Any  juror  summoned,  who  wUfullj,  and  without 
reasonable  excuse,  fails  to  attend,  may  be  attached  and  com- 
pelled to  attend,  and  the  court  may  also  impose  a  fine  not  ex- 
ceeding one  hundred  dollars,  upon  which  execution  may  issue. 
If  the  juror  Was  not  personally  served,  the  fine  must  not  be 
imposed  until,  upon  an  order  to  show  cause,  an  opportunity 
has  been  offered  the  juror  to  be  heard. 

Stot.  1863, 690. 


ABTIGLE  JX. 

OP  IMPANELLING  A  GRAND  JURY. 

BsonoH  241.    Grand  jury,  when  to  be  impanelled. 

242.  Qrand  jury,  bow  constituted. 

243.  Jury  to  be  impanelled  as  pr^cribed  in  penal  code. 

$  SMI.  At  the  opening  of  each  regular  term  of  the  county 
court  (unless  otherwise  directed  by  the  judge) ,  and  as  often 
thereafter  as  to  the  judge  may  seem  proper,  a  grand  jury  may 
be  impanelled.   <T  CaL  13& 

When,  of  the  jurors   summoned,  not  less  than 

thirteen  no^HMi^^^fifteen  attend,  they  shall  constitute  the 

grand  jury.    If  mOT^BftAa^Q^n  attend,  the  clerk  must  call 

oyer  the  list  summoned,  and  th^liS^Kij^first  answering  shall 

constitute  the  grand  jury.    If  less  than  tlnircsisiiattcnd,  the 

panel  may  be  filled  to  fifteen  as  provided  in  irrtiiiii'i'Tili  i  jnl 

red  and  twenty  six. 
Stat.  1S63, 6M.  S  11. 
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$  3M.  Thereafter  such  prooeedings  shall  be  had  in  im- 
panelling the  grand  jmy  as  are  prescribed  in  part  two  of  the 
penal  code. 


ABTIGLE  X. 

OP  IMPANELIiING   TRIAL  JURY  IN  COURTS  OF  RE- 
CORD. 

fliGZioir  246.    Clerk  to  call  list  of  Jurors  snminoned,  etc. 

247.    Jury  to  be  Impanelled  as  preBcrlbed  in  part  two. 

$  946.  At  the  opening  of  court,  on  the  day  trial  jurors 
have  been  siunmoned  to  appear,  the  clerk  must  call  the  names 
of  those  summoned,  and  the  court  may  then  hear  the  excuses 
of  jurors  summoned.  The  clerk  must  then  write  the  names 
of  the  jurors  present  and  not  excused,  upon  separate  slips  or 
ballots  of  paper,  and  fold  such  slips  so  that  the  names  are  con- 
cealed, and  then,  in  the  presence  of  the  court,  deposit  the  slips 
or  ballots  in  a  box,  which  must  be  kept  sealed  until  ordered 
by  the  court  to  be  opened. 

^  947.  When  thereafter  an  action  is  called  for  trial  by  the 
ooort,  such  proceedings  shall  be  had  in  impanelling  the  trial 
jury  as  are  prescribed  in  part  two  of  this  code. 

See  |g  600, 604. 
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jUenCLE  XL 

OF  IMPASneLLCIG  A  TBIJlL  JUBT  Ef  C0UB3S  NOT 

OF  RECORD. 


thumoM  TSOm   PtocMdii^piinfbniiinf  JasyiBOtNRteiioft  of  leeoid. 

^  iSSO.  At  the  tiine  appointed  for  »jiirf  trial,  in  police  or 
Jostices'  courts,  the  list  of  jurors  sommoiied  must  he  called, 
and  the  names  of  those  attending  mnst  he  writt^i  npon  sep- 
arate slips  of  paper,  folded  so  as  to  ooooeal  the  names,  and 
placed  in  a  box,  from  which  the  trial  jorj  mnst  he  drawn. 

i  ^1*  Thereafter,  if  the  action  is  a  criminal  one,  the  jury 
mnst  be  impanelled  as  prorided  in  the  penal  code.  If  a  dvil 
one,  as  prorided  in  port  two  of  this  code. 


ABTICLE  Xn. 

OF  IMPANELLING  JURIES  OF  INQUEST 
BzanoK  2S4«    Mode  sod  maoner  of  Impanelling. 

^  354»  The  mode  and  manner  of  impanelling  juries  of  in- 
quest are  provided  for  in  the  iHX>Yision8  of  the  different  codes 
relating  to  such  inqnests. 

The  oommisftioiien  report  the  preoeding  chapter  as  a  sutwtitnte  for 
existing  statiites  on  the  same  snbject.  We  have  now  a  jnry  law  applic- 
able to  thirty-three  ootinties ;  another,  entirely  different  in  its  provisions, 
applicable  to  sixteen  counties ;  and  still  another,  differing  from  both, 
applicable  to  San  Francisco  alone  (Stat.  1861, 573;  1863, 630;  1864, 524),  and 
varlotts  statntes  of  local  aj^Ucatiou. 
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CHAPTEE  n. 

OP-OOUBT  OOMMISSIONEBS. 

Sboixobt  258.    Court  eommisBioiiers,  how  appointed. 
259.    Powers  of  court  commlsaioners. 

^  958.  The  district  conrts  may  appoint,  for  each  county  of 
their  respective  districts,  a  commissioner,  to  be  designated  as 
"  eonrt  commissioner  "  of  the  county.  If  portions  of  a  single 
county  are  assigned  to  different  districts,  then  a  commissioner 
may  be  appointed  to  reside  in  each  portion  of  the  county  thus 
assigned. 

Btat.  isn,  33S. 

^  a59.    Every  such  commissioner  has  power— 

1.  To  hear  and  determine  ex  parte  motions  for  orders  and 
writs  (except  orders  or  writs  of  injunction)  in  the  district  and 
county  courts  of  the  county  for  which  he  is  appointed. 

2.  To  take  proof  and  report  his  conclusions  thereon,  as  to 
any  matter  of  fact,  other  than  an  issue  of  fact  raised  in  the 
pleadings,  upon  which  information  is  required  by  the  court ; 
but  any  party  to  the  proceedings  may  except  to  such  report 
within  four  days  after  written  notice  tJmt  the  same  has  been 
filed,  and  may  argue  his  exceptions  before  the  court,  on  giving 
notice  of  motion  for  that  purpose. 

3.  To  take  and  approve  bonds  and  undertakings  whenever 
the  same  may  be  required  in  actions  or  proceedings  in  such 
district  and  county  courts,  and  to  examine  the  sureties  there- 
on when  an  exception  has  been  taken  to  their  sufficiency,  and 
to  administer  oaths  and  affirmations,  and  take  affidavits  and 
depositions  in  any  action  or  proceeding  in  any  of  the  courts  of 
this  State,  or  in  any  matter  or  proceeding  whatever. 

'Jlie  words  "  written  notice  that "  have  been  inserted ;  in  other  re- 
spects this  section  is  the  same  as  stat.  1863-4, 229,  which  added: 

"  Fourth— Any  matter  or  proceeding  that  may  have  been  referred  to 
any  such  commissioner,  other  than  such  as  are  herein  specified,  shall  by 
the  operation  and  effect  of  this  act  be  returned  to  the  proiMr  court,  and 
sU  power  and  authority  of  the  commissioner  over  the  same  shall  cease 
iDd  terminata 
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"Fifth.— No  power  shall  be  exercised  by  any  such  commissioner  except 
as  herein  provided." 

The  Stat.  186  M,  did  not  apply  to  the  first,  fifth,  sixth,  seventh,  elev- 
enth, and  thirteenth  districts.  The  previous  stat.  1863, 338,  applicable 
to  the  last  named  districts,  is  as  follows: 

"g  40.    The  court  commissioners  shall  have  power— 

"First— To  hear  and  determine  ex  parte  motions  for  orders  And  writs 
in  actions  and  proceedings  pending  in  the  district  and  county  courts  of 
their  respective  counties. 

"Second— To  hear  and  determine  such  contested  motions  in  such 
actions  and  iHrooeedings  as  may  be  referred  to  them  by  said  courts  for 
determination. 

"  Third— To  hear  and  determine  all  issues  of  law  or  fact  in  such 
actions  and  proceedings  as  may  be  referred  by  order  of  said  courts. 
wh%n  no  other  person  is  agreed  upon  by  the  parties  as  referee. 

"  Fourth— To  take  proof  upon  and  determine  as  to  any  matter  of  fact 
upon  which  information  is  required  by  the  said  courts. 

"  Fifth— To  take  af&davits  and  depositions,  and  to  take  and  approve 
of  bonds  and  undertakings,  whenever  the  same  may  be  required  in  such 
actions  and  proceedings,  and  to  examine  into  the  qualifications  of  the 
sureties  thereon  when  an  exception  has  been  taken  to  their  sufficiency.*' 

28CaL497;87CaL338. 
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TITLE    IV. 

OF  THE  MINISTEBIAL  OFFICERS  OF  THE  COURTS 

OF  JUSTICE. 

Ghapteb  I.    Of  ministebial  officebs  oene&aJjLY. 

n.    Of  the  sechetabt  and  bailiff  of  the  sx^- 

PBEME  COUBT. 

m.  Of  PHONoaBAPmo  bepobtebs. 


CHAPTER  I. 

OP  MINISTERIAL  OFFICERS  GENERALLY. 

SEcnoN  262.    Election,  powers  and  duties,  where  prescribed. 

(  $9653.  The  modes  of  election,  powers  and  duties  of  the 
attorney-general,  clerk  of  the  supreme  court,  reporter  of  the 
supreme  court,  clerks,  sheriffs  and  coroners,  are  prescribed  in 
ibe  political  and  penal  codes. 
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CHAPTEB  n. 

OF  THE  SEOBETABY  AND  BAIUFF  OFTHE  SXTPBEMB 

COURT. 

Section  265.   Jastices  may  appoint. 
266.    Tenure  and  duties. 

$  $865.  The  justices  of  ihe^-snpreine  <x>urt  may  appoint  a 
secretary  and  bailiff. 

$  966.  The  secretary  and  bailiff  hold  their  offices  at  the 
pleasure  of  the  justices,  and  must  perform  such  duties  as  may 
be  required  of  them  by  the  court  or  any  justice  thereof. 


CHAPTEB  in. 

OF  PHONOGRAPHIC  REPORTERS. 

Seoxion  269.    How  appointed,  and  duty. 

270.  Beport  prima  facie  correct. 

271.  Compensation- 

969.  The  judge  of  each  judicial  district,  and  each  county 
jucl§l|^nay  appoint  a  competent  short  hand  reporter,  to  hold 
office  durali^he  pleasure  of  the  judge,  and  who  must,  at  the 
request  of  eitn^St^arty,  or  in  the  discretion  of  the  court,  in  a 
civil  action  or  proc^NSj^,  or  criminal  action  or  proceeding, 
on  the  order  of  the  com%^!l^^Mstrict  attorney y  or  the  counsel 
for  the  defendant,  take  down  i^N^rt  hand  all  the  testimony, 
the  rulings  of  the  court,  the  excepuNl^^ken,  and  oral  in- 
stntotions  given,  and  must,  within  five  daj^i^^such  reason- 
able time  after  the  trial  of  such  case  as  the  co^^^nay  desig- 
nate, write  out  the  same  in  plain,  legible,  long  hancNiijting, 
verify  and  file  it,  together  with  the  original  short  hand  ^ 
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^erk  of  the  coart  in  which  the  case  was  tried.      Tlie 
1 1  fiiiifi  I    ii^r^     ■■!  '  III  I  mil  f  iif  the  cUy  and  county  of  San 

JP^randaco  is  exqfficio  nfiiiiliii   i')"' i    iuittt^oMd nuinjjripnl 

crindnaJ  courta  of  such  city  and  county. 
But.  1861^  232,  words  in  itaUe  are  new. 

i70.  His  report,  written  oat  in  long  hand  writing,  is 
prim^acie  a  correct  statement  of  the  evidence  and  proceed- 
ings. 

Stat.  18(iS^  282. 

$  ^tl^  ^Lshall  reoelTe,  as  compensation  for  his  serrioes, 
not  exceeding  n|n  dollars  per  day  for  taking  notes,  and  not  ex- 
ceeding twenty  dkte  per  folio  for  transcription,  to  be  paid  by 
the  party  in  whose  iHpr  judgment  is  rendered,  and  be  taxed  up 
by  the  clerk  of  the  cost  as  costs  against  the  party  against  whom 
judgment  is  rendered.  \&i  case  offaUure  of  a  jury  to  agree 
iheplawtiff  must  pay  th^^fiporter^s  fees  accrued  to  that  time. 
In  cases  where  a  transcriptq^y  be  required  by  the  court,  the 
expense  thereof  must  be  paid%mially  by  the  respective  parties 
to  the  action,  or  either  of  them,  B^the  discretion  of  the  court ; 
and  no  verdict  or  judgment  canVe  entered  up,  except  the 
court  shall  otherwise  order,  until  th^^porter's  fees  are  paid, 
or  a  sum  equivalent  thereto  deposite^^ith  the  clerk  of  the 
court.  In  no  case  shall  the  transcripVbe  paid  for  unless 
specially  ordered  by  either  plaintiff  or  del^ndant,  or  by  the 
court;  nor  shall  the  reporter  be  required,  in\^y  civil  case,  to 
transcribe  his  notes  until  the  compensation  p^^olio  therefor 
be  tendered  to  him  or  deposited  in  court  for  thatfinrpose.  In 
criminal  cases,  when  the  testimony  has  been  takeB^down  by 
order  of  the  court,  the  compensation  of  the  reportei^gust  be 
fixed  by  the  court  and  paid  out  of  the  treasury  of  the  ei^unty 
in  which  the  case  is  tried,  upon  the  order  of  the  court. 

Stat.  1867-6, 466^  did  not  oontain  words  in  UaUee,  previona  atat  186!>^^ 

See  new  Wai^a -»■'*. 
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TITLE    V. 

OF  PERSONS  SPECIALLY  INVESTED  WITH  MINISTE- 
BIAL  POWEBS  RELATING  TO  COURTS  OP  JUSTICE. 

CnAFTEB  I.     ATTOBNETS  and  COUNSELLOBS  at  liAW. 

n.     Or  OTHEB  FEBSONS  ZITTESTED  WITH  SX70H  POWEBS. 


OHAPTEBI. 

ATTOBNEITS  AND  00UNSELL0B8  AT  LAW. 

■ 

Seoxzok  275.  Wbo  may  be  admitted  as  attorneys. 

276.  Qualiflcations. 

277.  Oertlflcate  of  admission.    License. 

278.  Oath. 

279.  Attorneys  of  other  states. 

280.  Boll  of  attorneys. 

281.  Penalty  for  practicing  without  lioense. 

282.  General  duties. 

283.  Authority  of  attorney. 
28i.  Change  of  attorney. 

285.  Notice  of  change. 

286.  Death  or  removal  of  attorney. 

287.  Removal  and  suspension. 

288.  Conviction  of  felony.    Moral  turpitude. 

289.  Proceedings  for  removal  or  suspension. 

290.  Accusation. 

291.  Yerlfication. 

292.  Citation  to  answer. 

293.  Appearance. 

294.  How  to  answer. 

295.  Demurrer. 

296.  Answer. 

297.  Trial. 

298.  Reference 

299.  Judgment. 


f 
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$  ai5.  Any  white  male  citizen,  or  white  male  person  resir 
dent  of  this  state,  who  has  bona  fide  declared  his  intention  to 
become  a  citi25en  in  the  manner  required  by  law,  of  the  age  of 
twenty-one  years,  of  good  moral  character,  and  who  possesses 
the  necessary  qualifications  of  learning  and  ability,  is  entitled 
to  admission  as  attorney  and  counsellor  in  all  courts  of  thi.^ 

state. 

Stat.  1861,  40.  Words  in  itoriM  aro  new.  Stat.  1850  read:  "Any  white 
male  citizen  of  tlie  age,"  kQ, 

Generally:  %  Cal.  108 ;  8  Oal.  570 ;  15  Cal.  887 ;  17  OaL  61 ;  20  Cal.  427 :  22 
CaL  293 ;  24  Cal.  241 ;  81  Cal.  11 ;  33  Cal.  425;  35  CaL  534. 

Anthority  presumed :  13  Cal.  191 ;  17  Cal.  431 ;  21  CaL  51 ;  23  Cal.  636 ;  39 
Cal.  192 ;  35  Cal.  534 ;  39  Cal.  683. 

Compensation:  1  Cal.  831 ;  2  Cal.  607 ;  3  Cal.  108 ;  5  Cal.  435 ;  6CaL^; 
8  Cal.  306;  13  Cal.  640;  17  Cal.  61. 

Actions  against :    3  Cal.  108 ;  13  Cal.  203 ;  22  Cal.  200 ;  33  Cal.  425 

Notice  to:   31  Cal.  1^,  160. 

S5*Sl[g.  Every  applicant  for  admission  as  attorney  and 
counsellor  muS^^fcp^^oducesatisfactory  testimonials  of  good 
moral  character,  q^^^i  i^T?S?i>j^i^.^^^^^|  ^^.^^^Yn*'^''  in  open 
court,  as  to  his quahfications,  by  I  Ik  jii  ilii  i  ii  III  Ua  ^uu^reme 
court. 
Stat.  1861.  40. 

$  a77.  If,  upon  examination,  he  is  found  qualified,  the 
court  must  admit  him  as  attorney  and  counsellor  in  all  the 
courts  of  this  state,  and  shall  direct  an  order  to  be  entered  to 
that  effect  upon  its  records,  and  that  a  certificate  of  such  record 
be  given  to  him  by  the  clerk  of  the  court,  which  certificate  is 
his  license. 

Stat.  1861,  40,  also  provided :  "  §  4.  The  district  and  connty  courts  of 
this  state  are  authorized  to  admit,  as  attorney  and  counsellor  in  their 
respective  courts,  any  white  male  citizen,  or  white  male  person  who  has 
bona  fide  declared  his  intention  to  become  a  citizen,  of  the  age  of  twen- 
ly-one  years,  and  of  good  moral  character,  who  possesses  the  requisite 
iuaiifications,  on  similar  testimonials  and  like  examinations  as  are  re- 
quired by  the  preceding  section  for  admission  by  tho  supreme  court,  and 
may  direct  their  clerks  to  give  a  certificate  of  such  admission,  which 
certificate  shall  be  a  license  to  practice  in  such  courts." 

$  378.  Every  person,  on  his  admission,  must  take  an  oath 
to  support  the  constitution  of  the  United  States  and  of  this 
State,  and  to  discharge  the  duties  of  attorney  and  counselloi^ 
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to  the  best  of  his  knowledge  and  ability.    A  certificate  of  such 
oath  must  be  indoned  on  the  license. 

SUt.  1851,  49. 

$  379.  Every  white  male  citizen  of  the  United  States,  who 
has  been  admitted  to  practice  law  in  the  highest  court  of  a  sister 
State  may  be  admitted  to  practice  in  the  courts  of  this  State, 
upon  the  production  of  his  license  and  satisfactory  evi' 
dence  of  good  moral  character ;  but  the  court  may  examine 
the  applicant  as  to  his  qualifications. 

Stat.  1859,  flO. 

Stat.  1851,  49,  read :  "  §  6.  The  examination  may  be  dispensed  -with,  in 
the  case  of  a  person  who  has  been  admitted  attorney  and  counsellor  in 
the  highest  courts  of  a  sister  State ;  his  affidavit  of  such  admission,  or 
his  license  showing  the  same,  shall  be  deemed  sufficient  to  entitle  him 
to  admission." 

Stat.  1869-'T0,  578:  "Every  white  male  citizen  of  the  United  States, 
who  has  been  admitted  to  practice  law  in  the  highest  courts  of  a  lister 
State,  or  in  the  supreme  court  of  the  United  States,  or  in  the  supreme 
court  of  the  District  of  Columbia,  may  be  admitted  to  practice  in  the 
courts  of  this  State,  upon  the  production  of  his  license  and  satisfactory 
evidence  of  his  good  moral  character;  but  the  court  may  examine  the 
applicant  as  to  his  qualifications." 

An  Act  to  exclude  traitors  and  alien  enemies  from  courts  of  justice 
of,  1863,  566,  was  repealed.    Stat.  1867-6,  8. 

$  980.  Each  clerk  must  keep  a  roll  of  attorneys  and  coun» 
sellers  admitted  to  practice  by  the  court  of  which  he  is  clerk, 
which  roU  must  be  si^/ned  by  the  person  admitted  before  he 
receives  his  license, 

^  981.  If  any  person  shall  practice  law  in  any  court,  except 
a  justice's  or  police  court,  without  having  received  a  license  as 
attorney  and  counsellor,  he  is  guilty  of  a  contempt  of  court. 

Stat.  1851, 49,  contained  the  words,  "and  punished  as  in  other  cases  of 
contempt." 

$  989.    It  is  the  duty  of  an  attorney  and  counsellor — 

1.  To  support  the  constitution  and  laws  of  the  United  States 
and  of  this  State. 

2.  To  maintain  the  respect  due  to  the  courts  of  justice  and 
judicial  officers. 

3.  To  counsel  or  maintain  such  actions,  proceedings  or  de*^ 
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fenceiti  only  as  appear  to  him  legal  or  just,  except  the  defence 
of  a  person  charged  with  a  public  offence. 

4.  To  employ,  for  the  purpose  of  maintaining  the  causes 
confided  to  him,  such  means  only  as  are  consistent  with  truth, 
and  never  to  seek  to  mislead  the  judges  by  an  artifice  or  false 
statement  of  fact  or  law. 

5.  To  maintain  inviolate  the  confidence,  and  at  every  peril 
to  himself,  to  preserve  the  secrets  of  his  client. 

6.  To  abstain  from  all  offensive  personality,  and  to  advance 
no  fact  prejudicial  to  the  honor  or  reputation  of  a  party  or 
witness,  unless  required  by  the  justice  of  the  cause  with  which 
he  is  charged. 

7.  Not  to  encourage  either  the  commencement  or  the  con- 
tinuance of  an  action  or  proceeding  from  any  motive  of  passion 
or  interest. 

8.  Never  to  reject,  for  any  consideration  personal  to  himself, 
the  cause  of  the  defenceless  or  the  oppressed. 

N.Y.  O.O.P,,  8  611. 

Sim-DiviaiON  5 :  15  Oal.  3B7 ;  23  Cal.  331 :  29  Gal.  47 ;  33  Cftl.  425 ;  34  Cal. 
610;86CaI.489. 

^  983.    An  attorney  and  counsellor  has  authority— 

1.  To  bind  his  client  in  any  of  the  steps  of  an  action  or 
proceeding,  by  his  agreement  filed  with  the  clerk,  or  entered 
upon  the  minutes  of  the  court,  and  not  otherwise. 

2.  To  receive  money  claimed  by  his  client,  in  an  action  or 
proceeding,  during  the  pendency  thereof,  or  after  judgment, 
unless  a  revocation  of  his  authority  is  filed,  and  upon  the  pay- 
ment thereof,  and  not  otherwise,  to  discharge  the  claim  or  ac- 
knowledge satisfaction  of  the  judgment. 

Same  as  stat.  1851, 49,  except  that  the  H  omits  within  one  year,  and  in- 
serts words  in  italiea. 

SXTB-DIVISION  1:  1  CaL  213;  2  CaL  92;  8  Cal.  185;  13  CaL  191;  29  Cal. 
147;  35  Cal.  467;  40  Cal.  284:  45  Cal.  eO. 

^  i884.  The  attorney  in  an  action  or  special  proceeding  may 
be  changed  at  any  time  before  judgment  or  final  determina- 
tion, as  follows : 

1.  Upon  his  own  consent,  filed  with  the  clerk  or  entered 
upon  the  minutes. 

O.  O.  p. — 8 
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^plieaiion  of  the  clioit.  ■■**"*^^^^^^^^^^ 

llta*.  1»1«  41,  V.  Y.  a  C.  P.  S  STL 

1$  CM.  m;UCtfL  7m. 

f  295*  When  an  aUomey  is  changed,  as  prorided  in  the 
la»t  nbcticmt  written  notice  of  the  change  and  of  the  Bahatitn- 
tkm  of  a  new  tUoney,  or  of  the  appearance  of  the  party  in 
^pertKm,  mnst  be  giren  to  the  adyerse  pat^;  until  then,  he 
moat  recognize  the  former  attorney. 

Stat  18»1, 4$,  n.  T.  c.  o,  P.  f  fla 

BCaLSS, 

f  ^WO.  When  an  attorney  dies,  or  isremoved  or  suspended, 
or  ceases  to  act  as  snch,  a  party  to  an  action  for  whom  he  was 
acting  as  attorney  mnst,  before  any  farther  proceedings  are 
had  against  him,  be  required  by  the  adverse  party,  by  writtep 
notice,  to  appoint  another  attbmey  or  to  appear  in  person. 

SUt  W»l,  4B,  IK,  Y.  C.  O.  P.  S  5191 

^  987*  An  attorney  and  coonsellor  may  be  remoTed  or 
suspended  by  the  supreme  court,  and  by  the  district  courts  of 
the  State,  for  either  of  the  following  causes,  arising  after  his 
admission  to  practise : 

1.  His  conviction  of  a  felony,  or  misdemeanor  involving 
moral  turpitude,  in  which  case  the  record  of  conviction  ia  con- 
clusive evidence. 

2.  Wilful  disobedience  or  violation  of  an  order  of  the  court 
requiring  him  to  do  or  forbear  an  act  connected  with  or  in  the 
course  of  his  profession,  and  any  violation  of  the  oath  taken 
by  him  or  of  his  duties  as  such  attorney  and  counsellor. 

8.  OonrupUy  and  without  authority  appearing  as  attorney 
for  a  party  to  an  action  or  proceeding. 

In  all  cases  where  an  attorney  is  removed  or  suspended  by  a 
district  «x,:L"^.^«  may  appeal  to  the  supreme  court,  and  the 

Judgment  or  order  of*tne*uh,t:^s4,22S£ii?^®^^J®®*'  ^^  ^^^^  ^P* 
peal,  to  review,  as  in  civil  actions. 

Stat.  1859, 69.   Third  sub-diTision  is  new. 

lCaL143,190;20CaL427. 

$  988,    In  case  of  the  conviction  of  an  attorney  or  counsel 
lor  of  a  felony,  or  misdemeanor  involving  moral  turpitude 
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the  clerk  of  the  court  in  'which  a  conviotion  is  had  must,  with- 
in thirty  days  thereafter,  transmit  to  the  supreme  court  a  cer- 
tified copy  of  the  record  of  conviction. 

(  389.  The  proceedings  to  remove  or  suspend  an  attorney 
and  counsellor,  under  the  first  suh-division  of  section  two 
hundred  and  eighty-seven,  must  be  taken  by  the  court  on  the 
receipt  of  a  certified  copy  of  the  record  of  conviction ;  the 
proceedings  under  the  second  sub-division  of  section  two  hun- 
dred and  eighty-seven  may  be  taken  by  the  court  for  matters 
within  its  knowledge,  or  may  be  taken  upon  ihe  information 
of  another. 

$  290.  If  the  prooeedings  are  upon  the  information  of 
another,  the  accusation  must  be  in  writing. 

$  S91.  The  accusation  must  state  the  matters  charged,  and 
be  verified  by  the  oath  of  some  person,  to  the  effect  that  the 
charges  therein  contained  are  true. 

$  S9^  After  receiving  the  accusation,  the  court  must,  if 
in  its  opinion  the  case  require  it,  make  an  order  requiring  the 
accused  to  appear  and  answer  the  accusation,  at  a  specified 
time  in  the  same  or  subsequent  term,  and  must  cause  a  copy 
of  the  order  and  of  the  accusation  to  be  served  upon  the  ac- 
cused within  a  prescribed  time  before  the  day  appointed  in  the 
order. 

$  293.  The  accused  must  appear  at  the  time  appointed  in 
the  order,  and  answer  the  accasation,  unless  for  sufficient  cause 
the  court  assign  another  day  for  that  purpose ;  if  he  do  not 
appear,  the  court  may  proceed  and  determine  tiie  accusation 
in  his  absence 

$  994.  The  accused  may  answer  to  the  accusation,  either 
by  objecting  to  its  sufficiency  or  denying  it. 

$  $i95.  If  he  object  to  the  sufficiency  of  the  accusation,  the 
objection  must  be  in  writing,  but  need  not  be  in  any  specific 
form,  it  being  sufficient  if  it  presents  intelligibly  the  grounds 
of  the  objection.  If  he  deny  the  accusation,  the  denial  may 
bo  oral  and  without  oath,  and  must  be  entered  upon  the  min- 
utes. 
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gniBcieney  of  the  accnsatioD 
fis  not  giutained,  the  acciued  must  answer  lui 

^  J907,  B  the  aocnsed  plead  goiltj,  or  refuse  to  answer  the 
accDBation,  the  court  must  proceed  to  judgment  of  removal  or 
suspension.  If  he  deny  the  matters  charged,  the  court  must, 
at  sncb  time  aa  it  may  appoint,  proceed  to  tiy  the  accusation. 

^  S98.  The  court  may,  in  its  discretion,  order  a  reference 
to  a  committer  to  take  depositions  in  the  matter. 

4^  ^  SS09.  Upon  conviction,  in  cases  arising  nnder  the  first 
snb<<vi8ion  of  section  two  hundred  and  eighty-seven,  the 
Jadgmeni^C^^e  court  must  be  that  the  name  of  the  i>arty  bu 
stricken  from^li^^^  of  attorneys  and  counsellors  of  the 
court,  and  he  be  pr^ilili^rom  practising  as  such  attorney  or 
counsellor  in  all  the  courts))N^sState ;  and,  upon  conTiction 
in  cases  under  the  second  sub-dml&i|^f  section  two  hundred 
and  eighty-seven,  the  judgment  of  the^tias^aay  be  according 
to  the  gravity  of  tho  offence  charged— depri^i^l&s^of  the  right 
to  practise  as  attorney  or  counsellor  in  the  courts  c^Tlu:  Btatc, 
permanently  or  for  a  limited  period.  n 

Stftt.  1851, 51. 

1128^-299, 910,  ezoepting  the  slight  vaiiation  noted,  taken  irom  vut. 
1851, 49-51, 
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OP  OTHER  PERSONS  INVESTED  WITH  SUCH  POWEKS. 


SzonoN  304.    Receivers  and  guardians. 

^  004.  The  appointment,  powers  and  duties  of  receivers 
and  guardians,  arc  provided  for  and  prescribed  in  parts  two 
and  three  of  this  code 
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OF    OIVIL    ACTIONS. 

Title  I.    Fobh  07  Oiyil  Actions.    $$  307-309. 

Title  n.     Time  of  Oombcencino  Oiyil  Actions.  $$  312^62. 

Title  III.     Pasties  to  Civil  Actions.    §$  367-389. 

Title  IV.     Place  op  Trial  of  Civil  Actions.    $$  392-400. 

Title  V.    Manneb  of  Commencinq  Suit.    $$  405-416. 

Title  VI.    Pleadings  in  Civil  Actions.    $$  420-475. 

Title  vn.     Pbovisional  Bemedies  in  Civil  Actions.  $$  478- 

674. 
Title  VHE.     Trial  and  .  Judgment  in  Civil  Actions. 

$$  577-675. 
Title  JX.     Execution  of  the  Judgment  in  Civil  Actions. 

$$  681-721. 
Title  X.    Actions  in  Pabticulab  Cases.    $$  726-827. 
Title  XI.     Proceedings  in  Justices*  Courts.    $$  832-925. 
Title  XII.    Proceedings  in  Police  Courts.    $^  929-933. 
Title  Xin.    Appeals  in  Civil  Actions.    $$  936-980. 
Title  XIV.    Miscellaneous  Provisions.    $$  989-1058. 
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TITLE   I> 

OP  THE  FOBM  OP  CIVIL  ACTIONS. 

SxoxiON  907 .    One  f onn  of  cifU  action  only. 

308.    Parties  to  actions,  how  designated. 

809.    Special  issues  not  made  by  pleadings,  how  tried. 

^  307.  ($  1.)  There  is  in  this  State  but  one  form  of  civil 
actions  for  the  enforcement  or  protection  of  private  rights  and 
the  redress  or  prevention  of  private  wrongs. 

lCaL167;  2 CaL  463 ;  3 Cal.  196,4%;  4 Cal. 6;  12  CaL  143;  16  Cal.221:  IT 
Cal.  487;  18  CaL  126;  19  Cal.  476;  21  CaL  129;  21  Cal.  458 ;  26  CaL  11 ;  SB 
CaL  519. 

Not  applicable  to  probate  proceedintra  (15  CaL  220)  nor  special  case» 
(5  CaL  43). 

^  308.  ($2.)  In  such  action  the  party  complaining  is 
known  as  the  plaintiff,  and  the  adverse  party,  as  the  defendant. 

^  309.  ($3.)  A  question  of  fact  not  put  in  issue  by  the 
pleadings  may  be  tried  by  a  jury,  upon  an  order  for  the  trial 
stating  distinctly  and  plainly  the  question  of  fact  to  be  tried ; 
and  such  order  is  the  only  authority  necessary  for  a  tiiol. 


-91  TIUE  OF  COVXEKCmO  ACTZOKS.  $  ^1^ 

TITLE    II. 

OP  THE  TIME  OF  COMMENCING  ACTIONS. 

Ghaptes  I.  The  time  of  commeiiciBg  actions  in  general.  $312. 
n.  The  time  of  commencing  actions  for  the  recovery 

of  real  property.    $$  315-328. 
m.  The  time  of  commencing  actions  other  than  for 

the  recovery  of  real  proi)erty.    $$  335-345. 
lY.  General  provisions  as  to  the  time  of  commencing 
actions.    $$  350-362. 


CHAPTEE  I. 

THE  TIME  OF  COMMENCING  ACTIONft^  IN  GENERAL. 

Action  312.    Commencement  of  civil  actions. 

^  313.  Civil  actions  can  only  be  commenced  within  the 
periods  prescribed  in  this  titie,  after  the  cause  of  action  shall 
have  accrued,  except  where,  in  special  cases,  a  different  limita- 
tion is  prescribed  by  statute. 

Stat.  1850, 343. 

Statute  of  limitationB  in  general:  6  Oal.  381,  430;  7  Cal.  1, 424;  8  Cal* 
449 ;  10  Cal.  305 ;  16  Cal.  S3 ;  18  Cal.  482 ;  21  Cal.  495 ;  27  Cal.  145, 278 :  29  Cal. 
19.   Lymaa  vb.  Walker,  35  CaL  634;  36  Cal.  180. 

When  cavee  of  action  accrues :  G  Cal.  53, 430 ;  7  Cal.  247 ;  13  Cal.  540 ;  1 4 
Cal.  13 1 ;  16  CaL  173 ;  19  CaL  S^ ;  27  CaL  57,  119, 274,  376 ;  20  CaL  225 ;  22  Cal. 
556 ;  24  CaL  1 14 :  25  CaL  593 ;  29  CaL  503 ;  34  Cal.  254, 149 ;  35  CaL  634 ;  33  Cal. 
24, 242.  335, 407 ;  39  CaL  360 ;  40  Cal.  U7 ;  41  (JaL  686:  44  Cal.  231 ;  45  Cal.  2'fi. 

The  statnte  can  not  be  availed  of  as  a  defence,  imiess  pleaded :  2  Cal. 
409;  19  CaL  476;  23  CaL  16;  2S  CaL  82;  27  CaL  360;  28  CaL  105;  30  CaL  6). 

Pleadings:  12  CaL  311;  17  Cal.  569;  18  Cal.  67;  19  Cal.  85,  476;  20  Cal. 
211;  22  CaL  457;  25  CaL  82, 292;  27  CaL  274;  28  CaL  115;  29  Cal.  20;  30  CaL 
60;  31  CaL  387;  33 Cal.  121, 505;  35 CaL  122;  36  CaL  187,  625;  38  Cal.  335:  40 
Cal.  264. 

Mortgages:  IS  Cal.  482;  21  Cal.  495;  22  Cal.  100,  620;  23  Cal.  16, 142;  24 
CaL  403;  25  Cal.  492 ;  26  Cal.  141,  361 ;  30  Cal.  229;  33  Cal.  121 ;  34  CaL  366. 

Aedemption:    23  CaL  16;  24  CaL  403 ;  33  CaL  92;  34  CaL  365;  40  CaL  62. 
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CHAPTER  n. 

THE   TIMB   OP   COMMENCING    ACTIONS   FOR    THE 
RECOVERY  OP  REAL  PROPERTY. 

Section  815.    When  the  people  will  not  stie. 

816.  When  action  can  not  be  brought  by  grantee  ftomfhe 

State. 

817.  When  actions  by  the  people  or  their  grantees  are  to 

be  bronght  within  fire  years. 

818.  Seizen  within  five  years,  when  necessary  in  action 

for  real  property. 

819.  Such  seizen,  when  necessary  in  action  or  defence 

arising  out  of  title  to  or  rents  of  zesl  property. 

820.  Entry  on  real  estate. 

821.  Possession,  when  presumed.     Occupation  deemed 

under  legal  title,  unless  adrerse. 

822.  Occupation  under  written  instrument  or  judgment, 

when  deemed  adyerse. 

823.  What  constitutes  adverse  possession  under  written 

instrument  or  Judgment. 

824.  Premises  actually  occupied  under  daim  of  title 

deemed  to  be  held  adversely. 
525.    What  constitutes  adverse  possession  under  claim  of 

title  not  written. 
820.    Relation  of  landlord  and  tenant  as  aflSscting  adverse 

possession. 
827.    Bight  of  possession  not  affected  by  descent  cast. 
826.    Certain  disabilities  excluded  from  time  to  commence 

actions. 

$  815k  The  people  of  this  State  will  not  sue  any  person  for 
or  in  respect  to  any  real  property,  or  the  issues  or  profits 
tliereof,  by  reason  of  the  right  or  title  of  the  people  to  the 
same,  unless — 

1.  Such  right  or  title  shall  have  accrued  within  ten  years 
before  any  action  or  other  proceeding  for  the  same  is  com* 
menced;  or, 

2.  The  people,  or  those  from  whom  they  claim,  shall  have 
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receiyed  fhe  rents  and  profits  of  such  real  properfy^or  oC  some 
part  thereof,  within  the  space  oi  ten  years. 

Stat.l8S0,34S,§3. 

18CaL619;40Cia.dL 

$  316.  No  action  can  be  brought  for  or  in  respect  to  real 
property  by  any  person  claiming  under  letters  patent  or  grantti 
from  this  State,  unless  tiie  same  might  have  been  commenced 
by  the  people  as  herein  specified,  in  case  such  patent  had  not 
been  issued  or  grant  made. 

Stat.  IBSO,  343,  g  4. 

31T.  When  letters  patent  or  grants  of  real  property, 
issnStNu^oade  by  the  peopte  of  this  State,  are  declared  void 
by  the  detel^Hii^ation  of  a  competent  court,  rendered  upon*an 
allegation  of  a  nnmitijiiil  suggestion,  or  concealment,  or  for- 
feiture, or  mistake,  m  ijltCmigMii  of  a  material  fact,  or  wrong- 
ful detaining,  or  defective  tiUe^Hi^j^  case  an  acUon  for  the 
recovery  of  the  property  so  conveye^!M|^e  brought  either 
by  the  people  of  this  State,  or  by  any  subseqtNiij^atentee  or 
grantee  of  the  same  property,  his  heirs  or  assi^s^N^n  five 
years  after  such  determination,  but  not  after  that  period. 

SUtw  1850, 343,  SS. 

$  818*  No  action  for  the  recovery  of  real  property,  or  for  the 
recovery  of  the  possession  thereof,  can  be  maintained,  unless 
it  appear  that  the  plaiatiff,  his  ancestor,  predecessor  or  grantor, 
was  seized  or  possessed  of  the  property  in  question,  within 
five  years  before  the  commencement  of  the  action. 

Statu -1863,  325,  being  the  same  as  atat  1850, 344,  §  6.  Ameodzoent  of 
1855,  W9,  added:  "Proyided,  however,  that  on  action  maybe  maintained 
by  a  party  claiming  snch  real  estate,  or  the  possession  thereof,  under 
title  derived  from  the  Spanish  or  Mexican  governments,  or  the  authori- 
ties thereof,  if  such  action  be  commenced  ndthin  five  years  from  the 
time  of  the  final  confirmation  of  such  title  by  the  govemmant  of  the 
United  States  or  its  legally  constituted  authorities." 

13  CaL  540 ;  15  Cal.  275 ;  18  Cal.  435 ;  25  Cal.  586, 626;  41  Cal  536 ;  48  Cal  409. 

Water  lights:   8  Cal.  136:  25  Cal.  504;  27  OaL  360;  32  Cal.  26u 

^  319.  No  cause  of  action,  or  defence  to  an  action,  arising 
out  of  the  title  to  real  property,  or  to  rents  or  profits  out  of 
the  same,  can  be  effectual,  unless  it  appear  that  the  person 
prosecuting  the  action,  or  making  the  defence,  or  under  whose 
title  the  action  is  prosecuted  or  the  defence  is  made,  or  the 


J 
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ancestor,  predecessor  or  grantor  of  snch  person,  was  seiaed  or 
possessed  of  the  premises  in  question  within  five  years  before 
the  commencement  of  the  act  in  respect  to  which  such  action 
is  prosecuted  or  defence  made. 

See  Stat  1663»  825.  This  is  the  same  as  stat.  1880,  U4»  i{  7.  Amendment 
of  1855, 109,  added :  "  Or  unless  it  appear  that  the  title  to  snch  premisea 
was  doriyed  from  the  SjMUiish  or  Mexican  govemments,  or  that  the 
same  was  confimied  by  the  government  of  j  the  United  States  or  ita 
aathoritiea  within  Ayo  years  before  the  commenoement  of  snch  action." 

See  8  8,  as  to  existing  rights. 

The  Stat  1863- *•  91,  limited  the  time  for  aotiov  on  mining  claims  to 
two  years,  instead  of  five,  the  language  being  the  same  as  %%  318,  319, 
except  the  words  ^'property  in  mining  claims,*'  instead  of  **i«al  prop* 
erty,"  and  "  two  years  "  instead  **  five  yeanw" 

9tat.  1864, 91. 

84  Oal.  301 ;  29  OaL  830:  43  Oai.  aSR. 

$  3$80.  No  entry  upon  real  estate  is  deemed  sufficient  or 
yalid  as  a  claim,  unless  an  action  be  commenced  thereupon 
within  one  year  after  making  such  entry,  and  within  five  years 
from  the  time  when  the  right  to  make  it  descended  or  accrued. 

Stat.  1863, 326.  Same  as  stat.  1850, 344, 8  9 ;  amendment  of  1855^  109,  read : 
"Any  peaceable  entiy  npon  real  estate  shall  be  deemed  sufficient  and 
valid  as  a  claim,  unless  an  action  be  commenced  by  tide  plaintiff  in 
ejectment,  within  one  year  after  the  making  such  entry ;  or  within  five 
years  from  the  time  when  the  right  to  bring  such  action  accrued,  or 
within  five  years  after  the  final  confirmation  by  the  United  States  of 
any  tide  derived  fnun  Spain  or  Mexico." 

%  9iXim  In  erery.  action  for  the  recovejry  of  real  property,  or 
the  possession  thereof,  the  person  establishing  a  legal  title  to 
the  property  is  presumed  to  haye  been  possessed  tiiereof 
within  the  time  required  by  law,  and  the  occupation  of  the 
property  by  any  other  person  is  deemed  to  have  been  under 
and  in  subordination  to  the  legal  title,  unless  it  appear  that 
the  pro})erty  has  been  held  and  possessed  adversely  to  such 
legal  title,  for  five  years  before  the  commencement  of  the 
action. 

Stat.  1850,  843-4,  8  & 

83Cal.50& 

%  829.  When  it  appears  that  the  occupant,  or  those  tmder 
whom  he  claims,  entered  into  the  possession  of  the  property 
under  claim  of  title,  exclusive  of  other  right,  founding  such 
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claim  upon  a  written  instmment,  as  being  a  conveyance  of  the 
property  in  question,  or  upon  the  decree  or  judgment  9f  a 
competent  court,  and  that  there  has  been  a  continued  occupa- 
tion and  possession  of  the  property  included  in  such  instru- 
ment, decree  or  judgment,  or  of  some  part  of  the  property, 
nnder  such  claim,  for  five  years,  the  property  so  included  is 
deemed  to  have  been  held  adversely,  except  that  when  it  con- 
sists of  a  tract  divided  into  lots,  the  possession  of  one  lot  ia 
not  deemed  a  possession  of  any  other  lot  of  the  same  tract. 

StAt.  1850.  344,  a  10. 

Adverse  possession  and  rights  derived  thecef  rom :    M  Cal.  591 ;  21  Cal. 
455;  22  Cal.  580;  25  Oal.  619;  28  Gal.  175;  30  Cal.  229.  030 ;  31  OaL  154, 565; 
34  OaL  379;  35  Cal.  634:  SO  CaL  535:  37  Cal.  349:  39CaL  262. 
41  GaL264. 537:  43 Gal.  250.  006;  44GaL  471. 509. 559. 646. 

^  333.  For  the  purpose  of  constituting  an  adverse  possess- 
ion by  any  person  claiming  a  title  founded  upon  a  written  in- 
strument, or  a  judgment  or  decree,  land  is  deemed  to  have 
been  possessed  and  occupied  in  the  following  cases : 

1.  Where  it  has  been  usually  cultivated  or  improved. 

2.  Where  it  has  been  protected  by  a  substantial  inclosure. 

3.  Where,  although  not  inclosed,  it  has  been  used  for  the 
supply  of  fuel,  or  of  fencing  timber  for  the  purposes  of  hus- 
bandry, or  for  pafiturage.  or  for  the  ordinary  use  of  the  occu- 
pant. 

4.  Where  a  known  farm  or  single  lot  has  been  partly  im- 
proved, the  portion  of  such  farm  or  lot  that  may  have  been 
left  not  cleared,  or  not  inclosed  according  to  the  usual  course 
and  custom  of  the  adjoining  country,  shall  be  deemed  to  have 
been  occupied  for  the  same  length  of  time  as  the  part  improved 
and  cultivated. 

Stat.  1850, 314,  S  U. 

30 Cal.  408;  31  Cat  22S;  45  Gal.  559. 

(  33^  Where  it  appears  that  there  has  been  an  actual  con- 
tinued occupation  of  land,  under  a  claim  of  title,  exclusive  of 
any  other  right,  but  not  founded  upon  a  wiitten  instrument, 
judgment  or  decree,  the  land  so  actually  occupied,  and  no 
other,  is  deemed  to  have  been  held  adversely. 

Stat.  1850.  344,  §  12;  45  Cal.  559. 

^  895.  For  the  purpose  of  constituting  an  adverse  possess- 
ion, by  a  person  claiming  title  not  founded  upon  a  written 
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instniment,  judgment  or  decree,  land  is  deemed  to  have  been 
possessed  and  occupied  in  the  following  cases  only : 

1.  Where  it  has  been  protected  by  a  substantial  inclosuie. 

2.  Where  it  has  been  usually  cultiyated  or  improved. 
Stat.  1850,  a»,  S  IS. 

»CaL40S;32OaL15. 

$  396.  When  the  relation  of  landlord  and  tenant  has 
existed  between  any  persons,  the  possession  of  the  tenant  is 
deemed  the  possession  of  the  landlord  until  the  expiration  of 
five  years  from  the  termination  of  the  tenancy,  or  where  there 
has  been  no  written  lease,  until  the  expiration  of  five  years 
from  the  time  of  the  last  payment  of  rent,  notwithstanding 
that  such  tenant  may  have  acquired  another  title,  or  may  have 
claimed  to  hold  adversely  to  his  landlord.  But  such  presump* 
tions  cannot  be  made  after  the  periods  herein  limited. 

Stat.  18S0,  344  8 14. 
S3Cal.237;44GaL»S. 

^  337.  The  right  of  a  person  to  the  possession  of  real 
property  is  not  impaired  or  affected  by  a  descent  cast  in  conse- 
quence of  the  death  of  a  person  in  possession  of  such  property, 

3tat.  IS'iO,  345,  fi  15. 

$  338.  If  a  psrson  entitled  to  commence  an  action  for  the 
recovery  of  real  property,  or  for  the  recovery  of  the  possession 
thereof,  or  to  make  any  entry  or  defence  founded  on  the  title 
to  real  property,  or  to  rents  or  services  out  of  the  same,  be  at 
the  time  such  title  first  descends  or  accrues,  either— 

1.  Within  the  age  of  .majority ;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  offence,  for  a  term  less  than  for  life;  or. 

4e.  A  married  woman,  and  her  husband  be  a  necessary  party 
with  her  in  commencing  such  action  or  making  such  entry  or 
defence. 

The  time  during  which  such  disability  continues  is  not 
deemed  any  portion  of  the  time  in  this  chapter  limited  for  the 
commenccmeht  of  such  action  or  the  making  of  such  on  try  or 
defence,  but  such  action  may  be  commenced,  or  entiy  or  de- 
fence made,  within  the  period  of  five  years  after  such  disability 
shall  cease,  or  after  the  death  of  the  person  entitled  who  shall 
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die  under  such  disability ;  but  such  action  shall  not  be  com- 
menced, or  entry  or  defence  made,  after  that  period. 

Same  OS  Stat.  1863.  Stat  ISM,  345,  did  not  contain  the  iirords  "or  for  the 
recoTery  of  the  possession  thereof,"  nor  the  words  in  fourth  sab-division, 
"and  her  husband  be  a  necessary  party  with  her  in  commencing  such 
action  or  making  such  entry  or  defence."  The  word  "majority,"  in  Arst 
sab-division,  was  in  stat.  1890,  "twenty-one  years." 

Mejdoan  giants :  6  Cal.  381 ;  7  Oal.  1 ;  20  Gal.  225;  24  Cal.  124.  288 ;  26  Cal. 
U;  77 CaL  65:  29 Oal.560:  31  GaL  235;  330aL  448;  38  CuL  262;  40  Cal.  306. 

o.  o.  P.— y 


i 
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CHAPTER  III. 

THE  TIME  OF  COMMENCING  ACTIONS  OTHER  THAN 
FOR  THE  RECOVERY  OF  REAL  PROPERTY. 

Section  335.  Periods  of  limitation  prescribed. 

336.  Within  fivo  yeazs. 

337.  Within  fonr  years. 

338.  Within  three  years. 

839.  Within  two  years. 

840.  Within  one  year. 

341.  Within  six  months. 

342.  Same. 

843.  Actions  for  relief  not  hsreinbefore  provided  for. 

344.  Where  cause  of  action  accrues  on  mutual  account. 

345.  Actions  by  the  people  subject  to  the  limitations  of 
'  this  chapter. 

346.  Action  to  redeem  mortgage. 

347.  Same,  when  some  of  mortgagors  are  not  entltledto 

redeem. 

(  335.  The  periods  pcescribed  for  the  commencement  of 
actions  other  than  for  the  recovery  of  real  property,  are  aa 
follows : 

^SSG,    Within  five  years : 

Ai^*4ijmupon  a  judgment  or  decree  of  any  court  of  the 
United  IIIii(i"i1"<MiiJj(iiiiji  state  within  the  United  States. 

Stat.  1850,  343,  read^^tti|(eor  territory; "  Me  §  16.  Bubdivision  S,  of 
thit  code.  ^^^^^ 

4  Cal.  250, 287 ;  7  Cal.  247 :  19  Cal.  97^Ni^^2U ;  23  Cal.  352 ;  34  CaL  666. 

(  337.  Within  four  years :  ^^^^^^ 

An  action  upon  any  contract,  obligation  or  UaolMf^jrandcd 
upon  an  instrument  in  writing.  ^^••***, 

Stat.  1850.  345w 

5  Cal.  57;  6  Cal.  617:  10  Cal.  126;  14  Cal.  134;  17  Cal.  172;  18  Cal.  482:  2J 
Cal.  130;  21  Cal.  495;  22  Cal.  556, 620;  23  CaL  16,  223;  24 Cal. 403;  29Cal.903; 
34  Cal.  149, 165. 

$  338.    Within  three  years : 

1.  An  action  upon  a  liability  created  by  statute,  other  than 
a  penalty  or  forfeiture. 

2.  An  action  for  trespass  upon  real  property. 
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3.  An  action  for  taking,  detaining  or  injuring  any  goods  or 
chattels,  including  actiions  for  the  specific  recovery  of  personal 
property. 

4.  An  action  for  relief  on  the  ground  of  fraud  or  mistake. 
The  cause  of  action  in  such  case  not  to  be  deemed  to  have  ac- 
crued until  the  discovery,  by  the  aggrieved  party,  of  the  facts 
constituting  the  fraud  or  mistake. 

Stat.  1850,  343,  did  not  oontftin  the  woxds  *'  or  mistake." 
Sub-division  1 :  18  Cal.  176:  45  Oal.  12. 
Sub-division  2:  29  Cal.  330;  31  CaL  487,  154. 

Sub-division  4:  8  CaL  449;  9  CaL  423;  18  OaL  229;  29  CaL  20,  47;  S 
Oal.2eO:34Cal.  254. 

>J^39,    Within  two  years : 

l?^^n  action  upon  a  contract,  obligation  or  liability,  not 
foundeduj^u  an  instrument  of  writing. 

2.  An  acUob^ainst  a  sheriff,  coroner  or  constable,  upon 
the  liability  incurrch^w  the  doing  of  an  act  in  his  official  capa- 
city, an^  in  virtue  of  mlHiffice,  or  by  the  omission  of  an  official 
duty,  including  the  non-pt^Il^nt  of  money  collected  upon  an 
execution.  But  this  subdivisi^S^s  not  apply  to  an  action 
fcr  an  escape. 

3.  An  action  upon  a  judgment  or  upon  ^Sl^ntract,  obligation 
or  liability  for  the  payment  of  money  or  diu^S|ges,  founded 
upon  an  instrument  in  writmg,  executed  out  of  thiS||ate. 

4.  An  action  to  recover  damages  for  the  death  of  on^l^^d 

by  the  wrongful  act  of  another. 

The  first  and  second  sabdivisions  are  the  same  as  stats.  1850,  345.  and 
1859, 3'i^,  exoeijt  that  stat.  I()d0,  345,  excepted  from  the  limitation  of  two 
years  "an  acaon  upon  an  open  account  for  goods,  wares  and  merchan- 
dise, and  an  action  for  any  article  charged  in  a  store  acconnt,"  and 
added  the  same  to  the  limitations  of  one  year.  The  amendment  of  1859, 
306.  extended  the  limitation  on  those  actions  to  two  years. 

The  third  subdivision  is  the  same  as  stat.  1855, 75,  which  amended  act 
of  1852. 161.   The  fourth  is  based  upon  stat.  1862, 407. 

Sub-division  1:  17  OaL  594;  20  CaL  130;  21  Gal.  351;  22  CaL  457;  24  Cal 

322;  35  CaL  122. 

^  340.  Within  one  year : 

1.  An  action  upon  a  statute  for  a  penalty  or  forfeiture, 
where  the  action  is  given  to  an  individual,  or  to  an  individual 
and  the  state,  except  where  the  statute  imposing  it  prescribes 
a  different  limitation. 

2.  An  action  upon  a  statute  for  a  forfeiture  or  penalty  to 
the  people  of  this  state. 
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VS.  An  action  for  libel,  slander,  assault,  batteiy  or  false  im- 
|tf|Hpnment.  ^ 

4\^  action  against  a  sheriff,  or  other  officer,  for  the  escape 
of  a  prvHoner,  arrested  or  imprisoned  on  civil  process. 

5.  Up^  n  a  contract,  obligation  or  liability  for  the  payment 
of  money  i>^urred  out  of  this  state  and  not  founded  upon  a 
written  conlJ^t. 

The  first  four  ^bdivisions  are  from  Btat  1850, 343.   The  fifth  is  new. 

$841.    Withi^jix months* 

An  action  agains^ui  officer,  or  officer  de  facto,  engaged  in 
the  collection  of  taxer 

1.  For  money  paid  fVany  such  officer  under  protest,  or 
seized  by  such  officer  in  nW  official  capacity  as  a  collector  of 
taxes,  and  which,  it  is  daimec^ought  to  be  refunded. 

2.  To  recover  any  goods,  ^^es,  merchandise  or  other 
property,  seized  by  any  such  offio^x  in  his  official  capacity  as 
tax  collector,  or  to  recover  the  pn^a  or  value  of.  any  goods, 
wares,  merchandise  or  other  persona^roperty  so  seized,  or 
for  damages  for  the  seizure,  detention,1^e  of  or  injury  to  any 
goods,  wares,  merchandise  or  other  perso^  property  seized, 
or  for  damages  done  to  any  person  or  propeil|f  in  making  any 
such  seizure. 

Stat.  1859, 306.    Vide  note  to  S  345. 

[  An  act— approved  March  11, 1872.  Took  effect  irh^iediately, 
1.  Where  bankers'  certificates  of  deposit  have  ha||etoforo 
been  given  to  any  party  since  deceased,  and  not  founc^ntil 
after  administration  of  his  or  her  estate,  an  action  ma\be 
maintained  thereon  by  the  heirs  or  legal  representatives  at 
time  within  six  months  after  such  finding.] 

^  842.  Actions  on  claims  against  a  county,  which  have 
been  rejected  by  the  board  of  supervisors,  must  be  commenced 
within  six  months  after  the  first  rejection  thereof  by  such  board. 

$  348.  An  action  for  relief  not  hereinbefore  provided  for 
must  be  commenced  within  four  years  after  the  cause  of  action 

shall  have  accrued. 
Stat.  1850,  343. 
17  Cal.  566. 
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^  844^  In  an  action  brought  to  recover  a  balance  due  upon 
a  mutual,  open  and  ^current  account,  where  there  haye  been 
reciprocal  demands  between  the  parties,  the  cause  of  action  is 
deemed  to  have  accrued  from  the  time  of  the  last  item  proved 
in  the  account  on  either  side.  ' 

Stat.  1890,  343. 

aOCal.  ]26.134;35Cal.l22. 

^  845.  The  limitations  prescribed  in  this  chapter  apply  to 
actions  brought  m  the  name  of  the  state,  or  for  the  benefit  of 
the  state,  in  the  same  manner  as  to  actions  by  private  parties. 

Stat.  1850, 343.   #iie  ^^te  to  f  341. 
•    •        • 

§  846.  (N.  S.)  *^  action  to  redeem  a  mortgage  of  real  prop- 
erty with  or  without  tl^  jaoc9unt  of  rents  and  profits,  may  be 
brought  by  the  mortgag(^j<fir  those  claiming  under  him,  against 
the  mortgagee  in  p08ses8!oiC*4>^OBe  claiming  under  him,  un- 
less he  or  they  have  continubuslym  ain  tained  an  adverse  pos- 
session of  the  mortgaged  premise^^or^five  years  after  breach 
of  some  condition  of  the  mortgage;* *•  •"^•^ 

Fide  S  701  and  foHowing.  •*^-*    • 

$  847.  (N.  S.)  If  there  is  more  than  o^  such  mortgagor, 
or  more  than  one  person  claiming  under  a'^Q7tg»$;or,  some  of 
whom  are  not  entitied  to  maintain  such  an  a^-ticb,  under  the 
provisions  of  this  chapter,  any  one  of  them,  wh6^5d  ^lititied  to 
mftint^^in  Buch  an  action,  may  redeem  therein  a  divided ^ojr  un- 
divided part  of  the  mortgaged  premises,  according  as '!lis  in- 
terest may  appear,  and  have  an  accounting  for  a  part  of  .th^' 
rents  and  profits,  proportionate  to  his  interest  in  the  mortgaged-^ 
premises,  on  payment  of  a  part  of  the  mortgage  money,  bear- 
mg  the  same  proportion  to  the  whole  of  such  money,  as  the 
value  of  his  divided  or  undivided  interest  in  the  premises  bears 

to  the  whole  of  such  premises.       „  .»  o^io  • 

See  new  $  848  in  appendix. 

[An  act  supplementary  to  an  act  entitled  **an  act  defining  the 
time  for  commenoing  ciml  actions"  passed  April  22, 1850 — 
approved  March  16, 1872.    Took  effect  immediately. 

^  1.  There  shall  be  no  limitation  upon  the  right  to  main- 
tun  an  action  for  the  recovery  of  money  or  other  property 
deposited  with  any  bank,  banker,  trust  company,  or  savings 
and  loan  society. 

$  2.  All  acts  and  parts  of  acts  in  conflict  herewith,  so  far 
IB  the  same  are  in  conflict,  are  hereby  repealed.] 
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CHAPTER  IV- 

GBNEBAL  PROVISIONS  AS  TO  THE  TIME  OP  COM- 
MENCING ACTIONS. 

Section  350.  When  an  action  is  commenced. 

361.  Exception,  where  defendant  is  ont  of  the  State* 

352.  Exception  as  to  persons  under  disabilities. 

853.  Provision  where  person  entitled^es  J>efore  limitation 
expires.  ,\     'i^* 

354.  In  suits  by  aliens,  time  ofr  war ''#12  be  deducted. 

355.  Provision  where  judgment,  hasrbeen  reversed. 

356.  Provision  where  actiqif  jM^ed  by  injunction. 

357.  Disability  must  ej(!Js(i,^en  right  of  action  accrued. 

358.  When  two  or  moro  cbMbilitles  exist,  etc. 

359.  This  title  ly}^  a^lkable  to  actions  against  directors, 

etc.    IjitLttdUons  in  such  cases  prescribed. 

360.  Acknowwe^smont  or  new  promise  must  be  in  writing. 

361.  Limitation  laws  of  other  States,  effect  of. 
86^.    Existing  causes  of  action  not  affected. 
863.  «.^ii[6tlQtt"  includes  a  special  proceeding. 


$  350C^  ^4jt*iibtion  is  commenced,  within  the  meaning  of  this 
titie.^en'ljiie  complaint  is  filed. 

^8tat»185b,*'343. 
^  ^li<l&l  577 :  21  OaL  351 ;  34  Gal.  166 ;  35  Oal.  122. 

^l^  Q51.  If,  when  the  cause  of  action  accrues  against  a  per- 
son, he  is  out  of  the  State,  the  action  may  be  commenced  within 
the  term  herein  limited,  after  his  return  to  the  State,  and  if, 
after  the  cause  of  action  accrues,  he  departs  from  the  State, 
the  time  of  his  absence  is  not  part  of  the  time  limited  for  the 
commencement  of  the  action. 

Stat.  1850, 343. 

6  Gal.  430;  16  Cal.  93:  43  Oal.  185. 

$  35^  If  a  person  entitled  to  bring  an  action,  mentioned 
in  chapter  three  of  this  title,  be  at  the  time  the  caufie  of  action 
accrued,  either— 

1.  Within  the  age  of  majority;  or, 

2.  Insane;  or, 
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3.  Imprisoned  on  a  criminal  charge,  or  in  execution  under 
the  sentence  of  a  criminal  court  for  a  term  less  than  for  life;  or, 

4.  A  married  woman,  and  her  husband  be  a  necessary  party 
with  her  in  commencing  such  action. 

The  time  of  such  disability  is  not  a  part  of  the  time  limited 

for  the  commencement  of  the  action. 

Stat.  1863,  325,  iiuerted  except  for  a  penalty  or  forfoitore. 
8nB-i>nn8iON2:  27  0al.  376. 
SiTB-DiYiaiON  4:   36  Gal.  4^. 

$  353.  If  a  person  entitled  to  bring  an  action  die  before  the 
expiration  of  the  time  limited  for  the  commencement  thereof, 
and  the  cause  of  action  survive,  an  action  may  be  commenced 
by  his  representatives,  after  the  expiration  of  that  time,  and 
within  six  months  from  his  death.  If  a  person  against  whom 
an  action  may  be  brought,  die  before  the  expiration  of  the  time 
limited  for  the  commencement  thereof,  and  the  cause  of  action 
survive,  an  action  may  be  commenced  against  his  represenia- 
tioes  after  the  expiration  of  that  time,  and  within  one  year  after 
the  issuing  of  letters  testamentary  or  of  administration. 

Stat.  1850.  343.  read  "exeoatonor  admixustratom." 

10  OaL  386 :  19  OaL  85, 97 :  35  CiaL  634. 

i  354k  When  a  person  is  an  alien  subject,  or  citizen  of  a 
ooantry  at  war  with  the  United  States,  the  time  of  the  contin- 
ance  of  the  war  is  not  part  of  the  period  limited  for  the  com- 
mencement of  the  action. 

Stat.  1850,  343. 

$  355.  If  an  action  is  commenced  within  the  time  prescribed 
therefor,  and  a  judgment  therein  for  the  plaintiff  be  reversed 
on  appeal,  the  plaintiff,  or  if  he  die  and  the  cause  of  action 
Borvive,  his  representatives  may  commence  a  new  action 
within  one  year  after  the  reversal. 

Stat.  18S0.  34SL 

$  850.  When  the  commencement  of  an  action  is  stayed  by 
injunction  or  statutory  prohibition,  the  time  of  the  continuance 
of  the  injunction  or  prohibition  is  not  part  of  the  time  limited 
for  the  commencement  of  the  action. 

Stat.  1850,  343. 

^  357.    No  person  can  avail  himself  of  a  disabilityr  unless 
it  existed  when  his  right  of  action  accrued 
Stat.  1860.  843, 
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$  358.  When  two  or  more  disabilities  co-exist  at  the  time 
the  right  of  action  accmes,  the  limitation  does  not  attach 
until  they  are  removed. 

Stat.  1850.  348. 

$  350.  This  title  does  not  afifoct  actions  against  directors  or 
stockholders  of  a  corporation,  to  recoTcr  a  penalty  or  forfeiture 
imposed,  or  to  enforce  a  liability  created  by  law ;  but  such 
actions  must  be  brought  within  three  years  after  the  discovery 
by  the  aggrieved  party  of  the  facts  upon  which  the  penalty  or 
forfeiture  attached,  or  the  liability  was  created. 

Stat.  1850,  S43;  45  Gal.  Ua 

(  360.  No  acknowledgment  or  promise  is  sufficient  evi- 
dence of  a  new  or  continuing  contract,  by  which  to  take  the 
ease  out  of  the  operation  of  this  title,  unless  the  same  is  con- 
tained in  some  writing,  signed  by  the  party  to  be  charged 
thereby. 

Stat.  1850. 34a. 

9  Oal.  89: 17  OaL  351, 574;  21  OaL  142:  22  OaL  100;  25  OaL  292:  36  CaL  180, 
187:89UaL431 

(  361.  When  a  cause  of  action  has  arisen  in  another  state, 
or  in  a  foreign  country,  and  by  the  laws  thereof  an  action 
thereon  cannot  there  be  maintained  against  a  person  by  reason 
of  the  lapse  of  time,  an  action  thereon  shall  not  be  maintained 
against  him  in  this  State,  exc^  in  favor  of  one  who  lias  been 
a  citizen  of  this  State  and  vaho  has  held  the  cause  of  action 
from  (he  time  it  accrued, 

Stat.  1852, 161,  did  not  contain  words  in  itoUc*. 

6CaL430. 

$  369.  This  title  does  not  extend  to  actions  already  com- 
menced, nor  to  cases  where  the  time  prescribed  in  any  existing 
statute  for  acquiring  a  right  or  baiTing  a  remedy  has  fully  run, 
but  the  laws  now  in  force  are  applicable  to  such  actions  and 
cases,  and  are  repealed  subject  to  tha  provisions  of  this  section. 

$  3G3.  (N.  8.)  The  word  "action,"  as  used  in  this  titie,  is 
to  bo  construed  whenever  it  is  necessary  so  to  do,  as  including 
a  special  proceeding  of  a  civil  nature. 
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TITLE   III. 

OF  THE  PABTIES  TO  CIVIL  ACTIONS 

BaoxxOH  367.    Action  to  be  in  name  of  i>arty  in  interest. 

368.    Assignment  of  thing  in^  action  not  to  projndice 
defence. 

869.  Executor,  trustee,  etc.,  may  sue  without  joining  the 

persons  beneficially  interested. 

870.  "When  a  married  woman  is  a  purty — actions  by  and 

against. 

371.  Wife  may  defend,  when. 

372.  Infant  to  appear  by  guardian . 

373.  Guardian,  how  appointed. 

374.  Unmarried  female  may  sue,  for  her  own  seduction. 
875.  Father,  etc.,  may  sue,  for  seduction  of  daughter,  etc. 
376.  Father,  etc.,  may  sue,  for  injury  or  death  of  child. 
877.  When  representatives  may  sue  for  death  of  one  caused 

by  the  wrongful  act  of  another. 
378.    Who  may  be  joined  as  plaintiffs. 

879.  Who  may  be  joined  as  defendants. 

880.  Parties  defendant  in  an  action  to  4et6rmin&confllct« 

Ing  claims  to  real  property. 

881.  Parties  holding  title  under  a  common  source,  when 

may  join. 
883.    Parties  in  interest,  when  to  be  joined.    When  one  or 

more  may  sue  or  defend  for  the  whole. 
883.    Plaintiff  may  sue  in  one  action  the  diflierent  parties 

to  commercial  paper. 
;88i.    Tenants  in  common,  etc.,  may  sever  in  bringing  or 

defending  actions. 

885.  Action,  when  not  to  abate  by  death,  marriage  or  other 

disability.    Proceedings  in  such  case. 

886.  Another  person  may  be  substituted  for  the  defendant. 

887.  Intervention,  when  it  takes  place  and  how  made. 

888.  Associates  may  be  sued  by  name  of  association^ 

889.  Court,  when  to  decide  controversy  or  to  order  other 

parties  to  be  brought  in. 

(  867.  ($  4.)  Every  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  except  as  provided  in  section 
(hree  hundred  and  sixty-nine. 
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Stat.  1851, 51,  re&d :  '*  exoept  as  otherwise  i»ovided  in  this  act" 

Stat.  1854, 59,  added  to  stat.  1851,  the  vords:  "but  this  section  sliall 
not  be  deemed  to  authorize  the  assifi^nment  of  an  acoonnt»  unliquidated 
demand,  or  of  a  thing  in  action  not  arising  out  of  contract." 

Stat.  1855, 308,  added  to  the  stat.  1851,  the  words :  "  but  in  suits  brought 
by  the  assignee  of  an  account,  unliquidated  demand,  or  thing  in  action 
not  arising  out  of  contract,  assigned  subsequently  to  the  first  day  ol 
July,  1854,  the  assignor  shall  not  be  a  witness  on  behalf  of  the  idaintiff.' 

Stat.  18e}-4, 29,  restored  the  stat.  1851. 

6  Cal.  247, 456;  7  Oal.  551 ;  9  Cal.  325: 10  Cal.  847;  18  Gal.  126, 436:  28  Cal. 
139. 173, 356,430;  2ftCaL  122;  29 OaL  19, 210;  32 Oal.  600;  S3  OaL  121 ;  35 Cal. 

RAA 
OQlO. 

Bonds:  7  OaL  551;  10  OaL  847;  13  Oal.  568;  15  OaL  9;  23  OaL  540;  29 
Oal.  194. 

Ohoses  in  action:  9  OaL  325;  12  OaL  97;  14  OaL  403;  18  OaL  128:  22  Oal. 
187;  27  OaL 249;  29 Oal.  150;  81  OaL  240;  85 OaL  345. 

Torts:   5  OaL  496;  22  OaL  139, 173;  32  OaL  590^ 

$  368.  ($  5.)  In  the  case  of  an  assignment  of  a  thing  in 
action,  the  action  by  the  assignee  is  without  prejudice  to  any 
set-off  or  other  defence  existing  at  the  time  of,  or  before,  notice 
of  the  assignment ;  but  this  section  does  not  apply  to  a  nego- 
tiable promissory  note  or  bill  of  exchange,  transferred  in  good 
faith  and  upon  good  consideration,  before  maturity, 

5  OaL  325 ;  19  OaL  646;  20  OaL  509. 

Judgments:  12  OaL  257;  22  OaL  430;  23  OaL  255.  596;  25  OaL  539;  83 
Oal.  525. 

Promissory  notes :   8  OaL  260 ;  14  OaL  94. 450. 

$  369.  ($6.)  An  executor  or  administrator,  or  trustee  of 
an  express  trust,  or  a  person  expressly  authorized  by  statute, 
may  sue  without  joining  with  him  the  persons  for  whose  bene- 
fit the  action  is  prosecuted.  A  person  with  whom,  or  in  whose 
name,  a  contract  is  made  for  the  tenejU  of  another  ^  is  a  trustee 
of  an  express  trust,  within  the  meaning  of  this  section. 

Executor  or  administrator:  140aL  117 ;  15  Cal.  259 ;  16  OaL  579 ;  18  OaL 
ll;23CaL16. 

Trustee:   18  Cal.  11;  26 OaL  25;  32  OaL  111;  8 4Cal.  136. 

$  370.  (^  7.)  When  a  married  woman  is  a  party,  her  hus- 
band must  be  joined  with  her,  except — 

1.  When  the  action  concerns  her  separate  property  or  her 
right  or  claim  to  the  homestead  property,  she  may  sue  alone. 

2.  When  the  action  is  between  herself  and  her  husband  she 
may  sue  or  be  sued  alone. 
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md  apart  from  her  husband, 
she  may  sue  or  be  sued  alone. 

Stat.  1851, 52,  omitted,  the  words :  "  or  her  right  or  claim  to  the  home- 
stead property ; "  also  the  words  in  Udlict, 

Stat.  186T-'G8, 550,  omitted  the  words  in  itaiie$. 

3  Cal.  83,  312 ;  15  Cal.  306 ;  17  Cal.  578 ;  19  Cal.  128 ;  22  OaL  457 ;  26  Cal.  iSTy ; 
aO  Cal.  401 ;  31  CaL  333;  32 Cal.  83. 

Homestead:  5  CaL  504 ;  6  CaL  71 ;  8  OaL  66,  74, 317 ;  9  Cal.  96 :  10  Cal- 
296;  14  CaL  506. 

$  STl.  ($  8.)  If  a  husband  and  wife  be  sued  together,  the 
"Wife  may  defend  for  her  own  right,  and  if  Uie  husband  neglect 
to  defendy  she  may  defend  for  his  right  also. 

5  Cal.  387;  9  Oal.  315. 

9.)  When  an  infant  is  a  party  he  must  appear 

by  his  gerieraTgWfMm^^iehns  one,  and  if  net  by  a  guardian 

who  may  be  appointed  hy  die  AAMi^4l^£bich  the  action  is 

prosecuted,  or  by  a  judge  thereof,  or  a  county  jts 

19  Cal.  210, 629:  31  CaL  374 ;  32  CaL  UL 

$  3T3.  ($  10.)  When  a  guardian  is  appointed  hy  the  court 
he  must  be  appointed  as  follows : 

1.  When  the  infant  is  plaintiff :  upon  the  application  of  the 
infant,  if  he  be  of  the  age  of  fourteen  years ;  or  if  under  that 
age,  upon  the  application  of  a  relative  or  friend  of  the  infant. 

2.  When  the  infant  is  defendant :  upon  the  application  of 
the  infant,  if  he  be  of  the  age  of  fourteen  years  and  apply 
within  ten  days  after  the  service  of  the  summons ;  if  he  bo 
under  the  age  of  fourteen,  or  neglect  so  to  apply,  then  upon 
the  application  of  any  other  party  to  the  action,  or  of  a  relative 
or  friend  of  the  infant. 

$  374.  (N.  S.)  An  unmarried  female  may  prosecute,  as 
plaintiff,  an  action  for  her  own  seduction,  and  may  recover 
therein  such  damages,  pecuniary  or  exemplary,  a«  are  assessed 
in  her  fftvor. 

$  376,  (N.  8.)  A  father,  or  in  case  of  his  death  or  deser- 
tion of  his  family,  the  mother,  may  prosecute  as  plaintiff  for 
the  seduction  of  the  daughter,  and  the  guardian  for  Ihe  seduc- 
tion of  the  ward,  though  the  daughter  or  ward  be  not  living 
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•mih  or  in  the  servioe  of  the  plaintiff  at  the  time  of  the  seduc- 
tion or  afterwards,  and  there  be  no  loss  of  service. 

^6.     ($  11.)  A  father,  or  in  case  of  his  death  or  deserw 

tion  oN^s  family,  the  mother,  may  maintain  an  action  for  the 

injury  o^^th  of  a  child,  and  a  guardian  for  the  ii^ury  or 

death  of  his^lsd. 

26  Cal.  434. 

$  377.  When  the7I^||h  of  a  person  is  caused  by  the  wrongful 
act  or  neglect  of  auother^Ni^heirs  or  personal  representatives 
may  maintain  an  action  for  daili^^  against  the  person  causing 
the  death,  or  when  the  death  of  ^j^&rson  is  caused  by  an  injury 
received  in  falling  through  any  opennie  or  defective  place  in 
any  sidewalk,  street,  alley,  square  or  '!fnHi|±  his  heirs  or  per* 
sonal  representatives  may  maintain  an  acthsin  for  damages 
against  the  person  whose  duty  it  was,  at  the  tim^s^iie  injury, 
to  have  kept  in  repair  such  sidewalk  or  other  place^Njn  every 
such  action,  the  jury  may  give  such  damages,  i)ecunia]^|ccx' 
emplary,  as,  under  all  the  circumstances  of  the  case,  ma^ 
them  seem  just. 

Stat.  1862, 447-6,  read  as  follows :  "  Section  1.  Whenever  the  death  of 
a  person  shall  be  caused  by  wrongful  act,  neglect,  or  default,  and  the 
act,  neglect,  or  default,  is  such  as  would  (if  death  bad  not  ensued)  have 
entitled  the  iMurty  injured  to  maintain  an  action  and  recover  damages  in 
respect  thereof,  then,  and  in  every  such  case,  the  person,  who,  or  the 
ooriMration  whioh,  would  have  been  liable  if  death  had  not  ensued,  shall 
be  liable  to  an  action  for  damages,  notwithstanding  the  death  of  the 
person  injured,  and  although  the  death  shall  have  been  caused  under 
such  ciroumstanoes  as  amount  in  law  to  felony. 

"  Sec.  2.  Whenever  the  death  of  any  person  shall  be  caused  by  an  in- 
jury received  in  falling  through,  or  by  drowning  after  having  fallen 
through,  any  opening  or  defective  place  in  any  sidewalk,  street,  all^  or 
wharf  in  any  city  or  incorporated  town,  the  death  of  such  person  shall 
be  deemed  to  have  been  caused  by  the  wrongful  neglect  and  default 
of  the  person  or  persons,  corporation  or  company,  firm  or  association 
whose  duty  it  was,  at  the  time  said  person  received  such  injury,  to  have 
kept  in  repair  such  sidewalk,  street,  alley,  or  wharf,  or  who  was  or  wer« 
M  that  time,  liable  to  have  been  ordered  or  notified  to  make,  or  to  .have 
been  assessed  for  the  expenses  of  making,  the  repairs  on  such  sidewalk, 
street,  alley,  or  wharf,  where  the  injury  to  such  jwrson  occurred. 

"  Sec.  3.  Every  such  action  shall  be  brought  by  and  in  the  names  [of  ] 
the  personal  representatives  of  such  deceased  person,  and  the  amount 
recovered  in  every  such  action  shall  be  for  the  exclusive  benefit  of  the 
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widow  and  next  of  kin  of  sncli  deceased  person,  and  shall  be  distribnted 
to  such  widow  and  next  of  kin,  in  the  proportions  provided  by  law  in  re- 
lation to  the  distribution  of  personal  property  left  by  persons  dying  in- 
testate ;  and  in  every  such  action,  the  jury  may  give  such  damagest 
pecuniary  and  exemplary,  as  they  shall  deem  fair  and  just,  and  may  take 
into  consideration  the  pecuniary  injury  resulting  from  such  death  to  the 
wife  and  next  of  kin  of  such  deceased  person;  provided.  That  evey  such 
action  shall  be  commenced  within  two  years  after  the  death  of  such 
deceased  person." 

$  378.  ($  12.)  All  persons  having  an  interest  in  the  sub- 
ject of  the  action  and  in  obtaining  the  relief  demanded,  may 
be  joined  as  plaintiffs,  except  when  otherwise  provided  in  this 
title. 

Stat.  1851,  52,  read:  "act." 

5  Cal.  149;  8  Cal.  77, 514;  10  Cal.  302;  24  Oal.  172;  25  Cal.  242;  26  Cal.  337; 
31  Cal.  420 ;  33  Cal.  497 ;  37  Cal.  34,  183. 

Tenants  in  common :   21  Cal.  202 ;  30  Cal.  481. 

$  879.  ($  13.)  Any  person  may  be  made  a  defendant  who 
has  or  claims  an  interest  in  the  controversy  adverse  to  the 
plaintiff,  or  who  is  a  necessary  party  to  a  complete  determina- 
tion or  settlement  of  the  question  involved  therein.  And  in 
an  action  to  determine  the  title  or  riglit  of  possession  to  real 
property  which,  at  the  time  of  Vie  commeneem^it  of  the  action, 
is  in  the  possession  of  a  tenant,  the  landlord  may  he  joined  as  a 
party  defendant. 

Original  section  referred  to  equity  cases  only:  9  Cal.  268,  but  see  37 
CaL389. 

Generally:  1  Cal.  478;  12  Cal.  103,  105;  14 Cal.  279;  17  Cal. 262, 467 ;  22 
Cal.  200;  38  Cal,  514;  39  Cal.  379;  45  Cal.  263. 

Trusts:    7  Cal.  92;  30  Cal.  450,  556. 

The  last  sentence  of  the  section  changes  more  or  less  the  law  laid 
down  in  the  following  ejectment  cases :  4  Cal.  70 ;  6  Cal.  33 ;  9  Cal.  268 ; 
11  CaL  366;  22  Cal.  200;  28  Cal.  535;  32  Cal.  488. 

Parties  in  foreclosure  siuts :    See  section  726. 

[N.  S.)  In  an  action  brought  by  a  person  out  of 
possession  o^il9i^3roper1y  to  determine  an  adverse  claim  of 
an  interest  or  estate  !!lWiAiiT.  the  person  making  such  adverse 
claim  and  all  persons  in  ix>sa^8jag!i_must  be  joined  as  defend- 
ants. 


$  S81«    Persons  claiming  an  interest  in  lands 
mon  source  of  title  may  unite  as  plaintiff  in  an  action  againsl 
c.  c.  p.  10 
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jiereon  claiming  an  adyerse  interest  therein,  for  the  pur- 
pose ofaeiSHKBfe;s:»«nch^  adverse  daim,  or  of  establishing 
such  common  source  of  titleTor'^^SsclssiBgjaie  same  to  be 
held  in  trust,  or  for  removing  a  cloud  thereon. 

Stat.  1867-68, 158,  read :  "Any  two  or  more  pexsonB  claiming  may  eetate 
or  interest  in  lands  under  a  common  source  of  title,  whether  holdin^r  ag 
tenants  in  common,  joint-tenants,  copartners,  [coparceners]  (?)  or  in 
severalty,  may  unite  in  an  action  against,  etc. 

$  389.  ($  14.)  Of  the  parties  to  the  action,  those  who  are 
united  in  interest  must  be  joined  as  plaintiffs  or  defendants ; 
but  if  the  consent  of  any  one  who  should  have  been  joined  as 
plaintiff  cannot  be  obtained,  he  may  be  made  a  defendant,  the 
reason  thereof  being  stated  in  the  complaint ;  and  when  the 
question  is  one  of  a  common  or  general  interest,  of  many  per- 
sons, or  when  the  parties  are  numerous,  and  it  is  impracticable 
to  bring  them  all  before  the  court,  one  or  more  may  sue  or  dc 
fend  for  the  benefit  of  all. 

1  Cal.  55;  6 CaL  fi06;  7  Cal,  330 ;  14  Oal.  531 ;  16  Cal.  145;  27  Oal.  50. 

44  id.  392. 

^  383.  (^  15.)  Persons  severally  liable  upon  the  same  ob. 
ligation  or  instrument,  including  the  parties  to  bills  of  ex- 
change and  promissory  notes,  and  sureties  on  the  same  or 
separate  instruments,  may  all  or  any  of  them  be  included  in 
the  same  action,  at  the  option  of  the  plaintiff. 

Vide  post,  §  414  i  also,  §  5:8. 

6 Cal.  176;  25  Oal.  520;  2»  OaL  429;  48  Gal. 236. 

See  section  413. 

$  384.  All  persons  holding  as  tenants  in  common,  joint 
tenants  or  coparceners,  or  any  number  less  than  all,  may  jointly 
or  severally  commence  or  defend  any  civil  action  or  proceeding 
for  the  enforcement  or  protection  of  the  rights-  of  such  party. 

Stat.  1857, 62,  vide  §  381. 

^^^-^^^  16.)  An  action  or  proceeding  does  not  abate  by 
the  deathiraSSRss^geor  other  disability  of  a  party,  or  by  the 
transfer  of  any  interS&Nfe^jjein,  if  the  cause  of  action  survive 
or  continue.  In  case  of  thedeSS^iiii^jgmagre  or  other  disability 
of  a  party,  the  court,  on  motion,  mayaDtMi^Jj^action  or  jpro- 
eeeding  to  be  continued  by  or  against  his  representftl^Q^r  suc- 
cessor in  interest.    In  case  of  any  other  transfer  of  interebJj 
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the  axstion  or  proceeding  may  be  continned  in  the  name  of  tho 
original  par^y,  or  the  court  may  allow  the  person  to  whom  the 
transfer  is  made,  to  be  substituted  in  the  action  or  proceeding- 
5Gal.281;  20Cal.6S:  21  Cat  448;  29 GaL 359,  444;  30  Cal.  467; 31  Gal.  333; 
32  Cal.  493;  34  CaL  90;  35  Gal.  466;  37  Gal.  389;  40  Gal.  96. 

^  386.  (^  658.)  A  defendant  against  whom  an  action  is 
pending  upon  a  contract,  or  for  specific  personal  property, 
may,  at  any  time  before  answer,  upon  affidavit  that  a  person 
not  a  party  to  the  action  makes  against  him,  and  without  any 
collusion  with  him,  a  demand  upon  the  same  contract,  or  for 
the  same  property,  upon  notice  to  such  person  and  the  adverse 
parly,  apply  to  the  court  for  an  order  to  substitute  such  person 
in  his  place,  and  discharge  him  from  liabiHty  to  either  party, 
on  his  depositing  in  court  the  amount  claimed  on  the  contract, 
or  delivering  the  property,  or  its  value,  to  such  person  as  the 
court  may  direct;  and  the^oourt  may,  in  its  discretion,  make 
the  order. 

Stot.  1854,  72-8. 

8  Gal.  592. 

i7.  ($$  659,  660,  661.)  Any  person  may  before  the  tricU, 
intervS)ll^Il  an  action  or  proceedirigy  who  has  an  interest  in  the 
matter  in  ]i)!)|^Mon,  in  the  success  of  either  of  the  parties,  or 
an  interest  agamd^^o^.  An  intervention  takes  place  when  a 
third  person  is  penmfiN^o  become  a  party  to  an  action  or 
proceeding  between  other ^Sl^Dns,  either  by  joining  the  plaint- 
iff in  claiming  what  is  sought  b^^iecomplaint,  or  by  uniting 
with  the  defendant  in  resisting  the  ctSi^ms  of  the  plaintiff,  or 
by  demanding  anything  adversely  to  both^bt^nlaintiff  and  the 
defendant,  and  is  made  by  complaint,  setting  iorilv^o  grounds 
upon  which  the  intervention  rests,  filed  by  leave  of\l:^ourt 
and  served  upon  the  parties  to  the  action  or  proceeding^^l^ 
may  answer  it  as  if  it  were  an  original  complaint. 

Stat.  1854, 73,  in  aabstanoe ;  except  that  it  provided  that  a  third  person 
might  intervene  "  either  before  or  after  issne  has  been  joined  in  the 
caue,"  and  "by  petition  or  complaint,"  a  copy  to  be  served  npon  "  the 
party  or  parties  to  the  action  against  whom  anything  is  demanded ; " 
and  the  oonrt  was  required  to  determine  upon  the  intervention  at  the 
same  time  the  action  was  decided ;  the  intervener  to  pay  costs  incurred 
bj  the  intervention,  if  he  failed. 

5  CaL  281«  504;  6  Gal.  2.')6;  7  GaL  35;  13  Gal.  62;  10  Cal.  296;  18  Gal.  378; 
21  Cal.  280,  441 ;  23  Gal.  143 ;  29  GaL  150.  673 ;  37  GaL  532. 
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$  388*  (^  656.)  When  two  or  more  persons,  associated  in 
any  business,  transact  such  business  under  a  common  name, 
whether  it  compriBO  the  names  of  such  persons  or  not,  the 
associates  may  be  sued  by  sach  common  name,  the  summons 
in  such  cases  being  served  on  one  or  more  of  the  associates ; 
and  the  judgment  in  (he  action  shall  bind  (he  joint  property  of 
aU  Vie  associates,  in  (lie  same  manner  as  if  all  Jiad  been  named 
defendants  and  had  been  sued  upon  (heir  joint  liabiliti/. 

Stat.  1854,72,  oudtting UaUetaedwQrdai  and  ineertiug  "only"  between 
"  bind  "  and  "  the  joint." 

22Cal.356:30CaL  202. 

$  889,  ($17.)  The  court  may  determine  any  controversy 
between  parties  before  it,  when  it  can  be  done  without  preju« 
dice  to  the  rights  of  othei-s,  or  by  saving  their  rights ;  but  when 
a  complete  determination  of  the  controversy  cannot  be  had 
without  the  presence  of  other  parties,  the  court  must  then 
order  them  to  be  brought  in.  Aiid  wJien,  in  an  action  for  (he 
recovery  of  real  or  personal  property,  a  person  not  a  party  to 
the  action,  but  having  an  interest  in  Vie  subject  Viereof,  makes 
application  to  (he  court  to  be  made  a  party,  it  may  order  him  to 
be  brought  in,  by  (fie  proper  amendment, 

5Cal.  231, 114;  9  CaL  96. 697;  12  CaL  213;  22  GaL  200;  27  OaL  329;  30  Cal. 
430;  38  CaL  514 :  44  Cal.  392. 
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TITLE    IV. 

OP  THE  PLACE  OF  TBIAL  OF  CIVIL  ACTIONS. 

Bmcuos  392.    Certain  actions  to  be  tried  where  the  subject  or  some 

I>art  thereof  is  situated. 
S93.    Other  actions,  where  the  canse  or  some  part  thereof 
arose. 

394.  Place  of  trial  of  actions  against  countlos. 

395.  Other  actions  according  to  the  residence  of  the  parties. 

396.  Action  may  be  tried  in  any  county,  unless  the  defend- 

ant demand  a  trial  in  the  proper  county. 

397.  Place  of  trial  may  be  changed  in  certain  cases. 

398     When  judge  is  disqualified,  cause  to  bs  transferred. 

399.  Papers  to  be  transmitted.  Costs,  etc.  Jurisdiction,  etc. 

400.  Proceedings  after  Judgment  in  certain  cases  trans- 

ferred. 

899.  (^  18.)  Actions  for  the  following  causes  must  be 
trie^^^he  county  in  which  the  subject  of  the  action,  or  some 
part  thereo)^^8  situated,  subject  to  the  power  of  the  court  to 
change  the  plac^i^Mal,  as  provided  in  tluB  code : 

1.  For  the  recover^^f  real  property,  or  of  an  estate  or 
interest  therein,  or  for  theali^jjraaination,  in  any  form,  of  such 
right  or  interest,  and  for  injurie^bi^eal  property. 

2.  For  the  partition  of  real  proper! 

3.  For  the  foreclosure  of  a  mortgage  of  "S^ilproperty. 
Where  the  real  property  is  situated  partly  in  oS^^^^ounty  and 

partly  in  another,  the  plaintiff  may  select  either  of  t^i«;^oun- 
ties,  and  the  county  so  selected  is  the  proper  county 
trial  of  such  action. 

Stat.  1861,  494,  the  same  in  substance.  Stat  1851, 53,  omitted  the  words 
which  follow  snb-division  3.    Yido  potL    §S  393-400. 

5  Cal.  461 ;  13  Cal.  321 ;  15  Cal.  220 ;  16  Cal.  432 ;  23  Cal.  506. 

$  393.  (^  19.)  Actions  for  the  following  causes  must  be 
tried  in  the  county  where  the  cause,  or  some  part  tiiereof , 
arose,  subject  to  the  like  power  of  the  court  to  change  the 
place  of  trial : 
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1.  For  the  recoTery  of  a  penalty  or  forfeiture  imposed  by 
statute ;  except,  that  when  it  is  imposed  for  an  offence  com- 
mitted on  a  lake,  river  or  other  stream  of  water,  situated  in 
two  or  more  counties,  the  action  may  he  brought  in  any  county 
bordering  on  such  lake,  river  or  stream,  and  opposite  to  the 
place  where  the  offence  was  committed. 

2.  Against  a  public  officer  or  person  especially  appointed  to 
execute  his  duties,  for  an  act  done  by  him  in  virtue  of  his 
office,  or  against  a  person  who,  by  his  command  or  in  his-aid, 
does  anything  touching  the  duties  of  such  officer. 

Vida  sections  referred  to  ixi  note  to  S  392. 
9Cal.420. 

(  394.  Actions  against  counties  may  be  commenced  and 
tried  in  any  county  in  the  judicial  district  in  which  such  county 
is  situated,  unless  such  actions  arc  between  counties,  in  which 
case  they  may  be  commenced  and  tried  in  any  county  not  a 
party  thereto. 

Stat.  I8d4, 45,  read:  '*  Suits  against  a  county  may  be  commenced  in 
any  oonrt  of  that  county,  or  in  a  district  court  of  the  judicial  district  in 
irhich  said  county  is  situated,  in  the  same  manner  as  suits  against 
private  persons;  profiided,  that  suite  between  counties  shall  be  com- 
menced in  a  court  of  competent  jurisdiction  in  any  county  not  a  party 
to  such  action."    VuU  sections  referred  to  in  note  to  S  382. 

$  395.  (^  20.)  In  all  other  cases,  the  action  must  be  tiied 
in  the  county  in  which  the  defendants,  or  some  of  them, 
reside  at  tho  commencement  of  the  action ;  or,  if  none  of  the 
defendants  reside  in  the  State,  or,  if  residing  in  this  State,  the 
the  county  in  which  they  reside  is  unknown  to  the  plaintiff, 
tho  same  may  be  tried  in  any  county  which  the  plaintiff  may 
designate  in  his  complaint ;  and  if  the  defendant  is  about  to 
depart  from  tho  State,  such  action  may  be  tried  in  any  county 
where  either  of  the  parties  reside  or  service  is  had ;  subject, 
however,  to  the  power  of  the  court  to  change  the  place  of  trial 

as  provided  in  this  code. 

Stat.  1851, 53,  inserted  "parties"  instead  of  "defendants;"  also,  omit- 
ted the  words  "  or,  if  residing  in  this  State,  the  county  in  which  they 
reside  is  unknown  to  plaintiff,"  and  the  words,  "  and  if  the  defendant  is 
about  to  depart  from  the  State,  such  action  may  bo  tried  in  any  county 
where  either  of  tho  parties  reside  or  service  is  had." 

15  Cal.  220,  418;  22  Gal.  537. 
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$  39.6.  (N.  S.)  If  the  county  in  which  the  action  is  com- 
menced is  not  the  proper  county  for  the  trial  thereof,  the 
action  may,  notwithstanding,  be  tried  therein,  unless  the  de- 
fendant, at  the  time  he  appears  and  answers  or  demurs,  files 
an  affidavit  of  merits,  and  demands,  in  writing,  that  the  trial 
be  had  in  the  proper  county. 

FZc2s  seotions  referred  to  in  note  to  S  392. 

^  397.    ($  21.)    The  court  may,  on  motion,  change  the 
place  of  trial  in  the  following  cases : 

1.  When  the  county  designated  in  the  complaint  is  not  the 
proper  county. 

2.  When  there  is  reason  to  believe  that  an  impartial  trial 
can  not  be  had  therein. 

3.  When  the  convenience  of  witnesses  and  the  ends  of 
jostioe  would  be  promoted  by  the  change. 

4.  When  from  any  cause  the  judge  is  disqualified  from 
acting. 

Vide  eeotione  referred  to  in  note  to  1 392. 

3CaI.  410.43S;5Cal.  I17;6Cal.l54:  9  Oal.  607, 612 ;  13CaL321:  15  Oal. 
418:  22 Cal.  127. 537;  23 Gal.  16%  376;  24 Gal.  73,  78 ;  23  CaL 215;  32 CaL  206; 
37  Cal.  190:  46  Cal.  246. 

Bias  of  judge:    12  CaL  500 ;  23  Oal.  592 ;  24  CaL  81. 

$  39S.  If  an  action  or  proceeding  is  commenced  or  pend- 
ing in  a  court  &nd  the  judge  or  justice  thereof  is  disqualified 
from  acting  as  such,  or  if  for  any  cause  the  court  orders  the 
place  of  trial  to  be  changed,  it  must  be  transferred  for  trial  to 
a  court  the  parties  may  agree  upon  by  stipulation  in  writing, 
or  made  in  open  court  and  entered  in  the  minutes ;  or,  if  they 
do  not  so  agree,  then  to  the  nearest  court  where  the  like 
objection  or  cause  for  making  the  order  does  not  exist,  as 
follows : 

1.  If  in  the  district  court,  to  another  district  court. 

2.  If  in  a  county  court,  to  some  other  county  court. 

3.  If  in  the  probate  court,  to  some  other  probate  court. 

4.  If  in  a  justice's  court,  to  another  justice's  court  in  the 

same  county. 

Stat.  1S54, 42-3,  was  identical  down  to  the  snb-divisions:  and  included 
^ulvdiTisions  1  end  4,  numbered  as  1  and  5;  also,  three  sub-divisions, 
numbered  2, 3  and  4,  as  follows : 
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"Second— If,  in  ihe  superior  court  of  San  Francisco,  to  a  district 
ooart." 

"  Third— If  in  a  connty  ooort,  to  a  district  court,  or  some  othev  oonntj 
court." 

"  Fourth— If  in  the  probate  court,  to  a  district  court,  or  some  other 
probate  court." 

Stat.  1S63,  336,  read:  "Wheneyer  an  action  or  proceeding  is  com- 
menced in  a  district  court,  in  wliich  a  county  court  has  concurrent 
jurisdiction,  the  district  court  may,  if  the  parties  consent,  by  order, 
transfer  the  same  to  the  county  court  of  the  same  county.  Upon  such 
transf  errence,  the  county  court  shall  have  and  exercise  over  such  action 
or  proceeding  the  same  jurisdiction  as  if  originally  commenced  therein.' 

Stat.  1855, 80,  made  13  provisions  for  transferring  cases  from  Statecourts 
to  U.  S.  courts.   Vide  sections  referred  to  in  note  to  i  392. 

}  899.  When  on  order  is  made  transferring  an  action  or 
proceeding  for  trial,  the  clerk  of  the  court,  or  justice  of  the 
peace,  must  transmit  the  pleadings  and  papers  therein  to  the 
clerk  or  justice  of  the  court  to  which  it  is  transferred.  The 
costs  and  fees  thereof,  and  of  filing  the  papers  anew,  must  be 
paid  by  the  party  at  whose  instance  the  order  was  made.  The 
court  to  which  an  action  or  proceeding  is  transferred  has  and 
exercises  over  the  same  the  like  jurisdiction  as  if  it  had  been 
originally  commenced  therein. 

Stat.  1S54, 43,  section  2,  is  identical  down  to  and  including  the  word 
.'transferred,"  and  then  adds  the  words:  "If  the  transfer  is  made  on 
the  ground  that  a  judge  or  justice  is  disQualified  from  acting,  the  costs 
and  fees  thereof,  and  of  re-entering  and  filing  the  pleadings  and  inpers 
anew,  are  to  abide  the  event  of  the  action  or  proceeding;  in  other  cases 
they  are  to  be  paid  by  the  party  at  whose  instance  the  order  is  made." 

And  section  3  o(  said  statute  is  identical  with  the  last  sentence  of  the 
above  section,  with  the  addition  of  the  words,  "and  may,  by  order  or 
execution,  enforce  the  judgment." 

Vidt  sections  referred  to  in  note  to  §  392. 

(  400.  When  an  action  or  proceeding  affecting  the  title  to 
or  possession  of  retvl  estate  has  been  brought  in  or  transferred 
to  any  court  of  a  county  other  than  the  county  in  which  the  real 
estate,  or  some  portion  of  it,  is  situated,  the  clerk  of  such  court 
must,  after  final  judgment  thereon,  certify  under  his  seal  of 
office,  and  transmit  to  the  corresponding  court  of  the  county 
in  which  the  real  estate  affected  by  the  action  is  situated,  a 
copy  of  the  judgment.    The  clerk  receiving  such  copy  must 
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file  docket  and  record  the  judgment  in  the  records  of  the  ocnin» 
briefly  designating  it  as  a  judgment  transferred  from  ■ 

court  (naming  the  proper  court) . 
vide  sections  referred  to  in  note  to  §  3^2. 


d 
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TITLE    V  . 

OF  THE  MANKER  OF  COMMENCING  CIVIL  ACTIONS. 

SEonoN  405.    Actions,  how  commenced. 

406.  Complaint,  how  indorsed.    When  summons  may  be 

issued,  and  how  waived. 

407.  Summons,  how  issued,  directed,  «nd  what  to  contain. 

408.  Alias  summons. 

409.  Notice  of  the  pendency  of  an  action  affecting  the  title 

to  real  property. 

410.  Summons,  how  served  and  returned. 

411.  Summons,  how  served. 

412.  Publication  when    defendant   is   absent   tram  the 

State,  concealed,  or  a  foreign  corporation  having 
no  agent,  etc. 

413.  Manner  of  publication  and  appointment  of  attorney. 

414.  Proceedings  where  there  are  several  defendants  and 

part  only  are  served. 
416.    Proof  of  service,  how  made. 
416.    When  Jurisdiction  of  action  acquired. 

$  405.  (^  22.)  Civil  actions  in  the  courts  of  this  State  axe 
commenced  by  filing  a  complaint . 

Stat.  1851, 54,  read:  "Oivil  aotiona  in  the  district  courts,  «tiperior 
coart  of  the  city  of  San  Francisco,  and  the  county  courts,  shall  be  com- 
menced by  the  filing  of  a  complaint  with  the  clerk  of  the  court  in  which 
the  action  is  brought,  and  the  issuance  of  a  sammons  thereon." 

Stat.  1855,  303,  added  to  the  stat.  of  1851,  the  words :  "  Provided,  That 
after  the  filing  of  the  complaint  a  defendant  in  the  action  may  appear, 
answer,  or  demur,  whether  the  summons  has  been  issued  or  not,  and 
such  appearance,  answer  or  demurrer  shall  be  deemed  a  waiver  of  sum- 
mons." 

4Cal.280:  10 Gal. 374;  19 CaL 577 ;  21  CaL 51 ;  29 Cal. 238 ;  34 Cal.  16& 

^3.)  The  clerk  must  ihdorse  on  the  complaint 
the  day,  monthaii!^aii^J]j|titis  filed,  and  at  any  time  within 
oie  year  thereafter  the  pUiuuif  iinp^ij^j^esmnmons  issued. 
But  at  any  time  after  Vie  complaint  isJUedTm^SXy^nSsn^Qay, 
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In  writing  J  orhy  appearing  and  answering  or  demurring,  waive 
the  issuing  of  summons. 

Stat.  1851, 54,  read:  "The  clerk  shall  indorse  on  the  complaint,  the 
day,  month,  and  year  the  saue  is  filed ;  and  at  any  time  after  the  filing, 
the  plainti£f  may  have  a  summons  issued.  The  summons  shall  be  signed 
by  the  clerk,  and  directed  to  the  defenCant,  and  be  issued  under  the  seal 
of  tho  court." 

Stat.  1S61},  29B,  substituted  for  the  itaUdaed  Words:  "The  summons 
shall  be  signed  by  the  clerk,  and  directed  to  the  defendant,  and  be  issued 
under  the  seal  of  the  court." 

29  Cal.  233;  31  Cal.  166;  35  Cal.  296;  36  Cal.  585. 

$  407.  ($$  23,  24,  25,  26.)  The  summons  must  be  directed 
to  the  rlefendant,  signed  hj  the  clerk  and  issued  under  the  seal 
of  tlie  court,  and  must  contain — 

1.  The  names  of  the  parties  to  the  action,  the  court  in  which 
it  is  brought  and  the  (jounty  in  which  the  complaint  is  filed. 

2.  The  cause  and  general  nature  of  the  action. 

3.  A  direction  that  the  defendant  appear  and  answer  the 
complaint  within  ten  days,  if  the  summons  is  served  within 
the  county  in  which  the  action  is  brought ;  within  twenty  days, 
if  served  out  of  the  county  but  in  the  district  in  which  tl.»e 
action  is  brought,  and  within  forty  days,  if  served  elsewhere 

4.  In  an  action  arising  on  contract,  for  the  recovery  of 
money  or  damages  only,  a  notice  that  unless  the  defendant  so 
appears  and  answers,  the  plaiutifF  will  take  judgment  for  tho 
iium  demanded  in  the  complaint  (stating  it) . 

5.  In  other  actions,  a  notice  that  unless  defendant  so  ap- 
peal's and  answers,  the  plaintiff  will  apply  to  the  court  for  the 
relief  demanded  in  the  complaint. 

The  name  of  the  plaintiff's  attorney  must  be  indorsed  on  the 
summons. 

Vide  supra,  8  406. 

Section  24,  stat.  1851,  54,  was  as  follows:  "The  summons  shall  stato 
generally  the  nature  of  the  action ;  the  parties  thereto ;  the  court  in 
which  it  is  brought;  the  county  in  which  the  complaint  is  filed ;  and  re- 
quiro  the  defendant  to  appear  and  answer  the  complaint  within  the  time 
mentioned  in  the  next  section,  after  the  service  of  the  summons,  exolu- 
sivo  of  tho  day  of  service ;  or  that  judgment,  by  default,  will  be  taken 
against  Lim." 

Section  25,  stat.  l&M,  54,  was  in  substance  sub-division  3. 

Section  26,  stat.  HSl,  was  in  substance  sub-divisions  4  and  5. 

Stat.  1854, 59.  amended  stat.  1851,  sec.  24,  by  omitting  the  first  clause 


M 


(^  40S-4t09     HANNEB  OF  COMMENCINO  ACTIOXB. 


120 


&nd  adding  the  words:  "aooording  to  the  prayer  of  the  complaint, 
brieiiy  stating  the  sum  or  other  relief  demanded  in  the  complaint." 

Stat.  1859,  39,  restored  the  substance  of  the  clause  omitted  \j  stat 
1864,  and  added  to  the  addition  of  1854,  the  words:  "  and  the  clerk  shall 
indorse  on  the  summons  the  names  of  the  plaintiff's  attorneys."  And 
as  amended  it  did  not  apply  to  counties  of  Solano,  Fresno,  Tulare,  Cala- 
veras, Sutter,  Sonoma,  Butte,  Mariposa,  Yolo,  Ck>ntra  Costa,  Tehama, 
Los  Angeles,  Monterey,  Plumas,  San  Bernardino,  Stanislaus,  San  Joa- 
quin, Yuba,  Merced,  Trinity,  Humboldt,  Klamath,  Del  Norte,  Tuolumne, 
Santa  Cruz,  Shasta,  Napa,  El  Dorado,  Placer,  Santa  Barbara,  San  Luis 
Obispo,   Marin,  Mendocino,  Alameda,   Santa  Clara,  and  Amador,  vide 

Btat.  1859, 155. 

2  Cal.  193, 241 ;  5  id.  465;  7  id.  584;  8  id.  610;  18  id.  420;  41  id.  S14 ;  44  id.  356, 

6;;o. 

>^^8.  (N.  S.)  If  the  summons  is  returned  without  b'dng 
III  1 11  (1  niiiM^T^iiiiiif/iljri  rlrffTiririTitin  the  clerk,  upon  the  de- 
mand of  the  plaintiff,  innjiimii^^''^^  m\  innn  in  the  same 
form  as  the  original. 

^  4^.  (^  27.)  In  an  action  affecting  real  property,  the 
plaintiffS^t  the  time  of  filing  the  complaint,  and  the  defend- 
ant, at  the\^me  of  filing  his  answer,  when  affirmative  relief  is 
claimed  in  siljh  answer,  or  at  any  time  afterwards,  may  file 
with  the  record^of  the  county  in  which  the  property  is  situ- 
ated, a  notice  of  ibe  pendency  of  the  action,  containing  the 
names  of  the  partie^^,  and  the  object  of,  the  action  or  defencet 
and  a  description  of  thcy^roperty  in  that  county  affected  there- 
by. From  the  time  of  oJipg.  only,  is  the  pendency  of  the 
action  constructive  notice  tlS^ purchaser  or  encumbrancer  of 
the  property  affected  thereby. 

26  Cal.  124:  29  Cal.  131 ;  13  Cal.  397,  ^15  Cal.  263;  17  Cal.  149;  18  Cal. 
102, 205 ;  21  Cal.  107 :  22  Cal.  200 :  23  CaL  39|y|35,  409 ;  24  CaL  427 ;  27  Cal.  50 ; 
28  Cal.  194;  34  Cal.  615;  36  Cal.  390. 

[Amendment  approved  March  2, 1872.  \jj^at.  1871-72 ;  Chap. 

170 

$  27.  In  an  action  affecting  the  tiUe  to  rea^oroperty,  or  the 
riglU  to  the  possession  of  real  property,  the  ]N|intiff  at  the 
time  of  filing  his  complaint,  and  the  defendant  atVte  time  of 
filing  his  answer,  when  affiimative  relief  is  claimeiVn  such 
answer,  or  at  any  time  afterwards,  m>ay  record  with  the^ounty 
Recorder  of  the  county  in  which  the  property  is  situated,  3^o- 
tice  of  the  pendency  of  the  action,  containing  the  names  of  u 
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larties  to  and  the  object  of  the  action,  and  a  description  of  the 
pVperty  in  that  county  affected  thereby  ;  and  the  defendant 
ma^^hOj  in  such  notice,  state  the  nature  and  extent  of  the 
relief^aimedin  the  answer:  from  the  time  of  filing /or  record 
only  shalLthe  pendency  of  the  action  be  constructive  notice 
to  a  purcn^er  or  incumbrancer  of  the  property  affected 
thereby.] 

Stat.  ISdl,  54,  cd^ained  th«  words :  "  the  title  to  "  between  "affecting" 
and  "  real " ;  but  ointed  the  words :  "  And  the  defendant  at  the  time 
of  filing  his  answer,  wWn  affirmative  relief  is  claimed  in  such  answer*" 
Stat.  1862,  572,  insertl^  between  "county  affected  thereby,"  and 
*' from,"  the  words :  "ana>he  defendant  may  also  in  such  notice  state 
the  nature  and  extent  of  tS(k  relief  claimed  in  the  answer;"  also  the 
words:  "the  title  to"  be tweeo^' affecting"  and  "real";  both  statutes 
omitted  italicised  words. 

Stat.  March  2, 1872,  is  same  as  st!lL  1862,  inserting  the  words:  "  or  the 
right  to  the  possession  of  real  prope\^,"  between  "  real  property  "  and 
"the  plaintiff." 

$  410.  ($  28.)  The  summons  ma^e  served  by  the  sheriff 
of  the  county  where  the  defendant  is  found,  or  by  any  other 
person  not  a  party  to  the  action.  A  c^|y  of  the  complaint 
must  be  served  with  the  summons,  unless  tikre  is  more  than 
one  defendant  residing  in  the  same  county,  ik^  which  case  a 
copy  of  the  complaint  must  be  served  upon  oine  of  them. 
When  the  summons  is  served  by  the  sheriff,  it  mu^^e  return- 
ed, with  his  certificate  of  its  service,  and  of  the  se^ice  of  a 
copy  of  the  complaint,  to  the  office  of  the  clerk  from^hich  it 
issued.  "When  it  is  served  by  any  other  person,  it  must  bib  re- 
turned to  the  same  place,  with  an  affidavit  of  such  perso^^f 
its  service,  and  of  the  serv^e  of  a  copy  of  the  complaint. 

As  to  justices  courts  vide  %  849. 

Stat.  1870, 574,  read :  "  The  summons  shall  be  served  by  the  sheriff  of 
the  county  where  the  defendant  is  found,  or  by  his  deputy,  or  by  a  person 
specially  appointed  by  him,  or  appointed  by  a  judge  of  the  court  in 
which  the  action  is  brought,  or  by  any  white  male  citizen  of  the  United 
States,  over  twenty-one  years  of  age,  who  is  competent  to  be  a  witness 
on  the  trial  of  the  action,  except  as  hereinafter  provided.  A  copy  of  the 
complaint  shall  be  served  with  summons.  "Where  the  summons  is  served 
by  the  sheriff  or  his  deputy,  it  shall  be  returned  with  the  certificate  or 
affidavit  of  the  officer  of  its  service,  and  of  the  cervioe  of  the  copy  of 
the  complaint,  to  the  office  of  the  clerk  from  which  the  summons  issued. 
When  the  summons  is  served  by  any  other  person  as  be  iOre  provided,  it 
shall  be  returned  to  the  office  of  the  clerk  from  which  it  issued,  with 
O.  C.  P.— 11 


A 


^  410  ItAXy^B,  OF  COXMEXiCOHO  ACTIOITB.  122 

the  afBdavit  of  snoh  person  of  its  service,  and  of  the  senrioe  of  a  copy 
of  the  complaint,  If  there  be  more  than  one  defendant  in  the  action* 
and  snch  defendants  reside  within  the  county,  a  copy  of  the  complaint 
need  be  served  on  only  one  of  the  defendants." 

Stat.  1851,  bS,  read  as  follows:  "  The  summons  shall  be  served  by  the 
sheriff  of  the  connty  where  the  defendant  is  found,  or  by  his  deputy,  or 
by  a  person  specially  apiwinted  by  him,  or  appointed  by  a  jadire  of  the 
court  in  which  the  action  is  brought.  A  copy  of  the  complaint,  certified 
by  the  clerk,  shall  be  served  with  the  summons.  The  summons  shall 
be  returned  with  the  certificate  or  affidavit  of  the  officer,  of  its  service 
and  of  the  service  of  the  copy  of  the  complaint,  to  the  office  of  the 
clerk  from  which  the  summons  issued." 

Stat,  of  1864, 59,  inserted  between  the  words  "is  brought"  and  "a 
copy,"  the  words  "  except  as  is  hereafter  provided,"  and  added  the  words 
"  Providedt  if  there  be  more  than  one  defendant  to  the  action,  and  such 
defendants  reside  within  three  miles  of  the  county  clerk's  office,  a  copy 
of  the  complaint  need  be  served  only  on  one  of  the  defendants." 

The  section  as  it  then  stood  in  1854,  was  amended  by  statute  1856,  61, 
by  omitting  the  words  "  or  a  person  specially  appointed  by  him,  or  ap- 
pointed by  a  judge  of  the  court  in  which  the  action  is  brought,  except 
as  hereinafter  provided,"  and  inserting,  in  lieu,  the  words:  "or  by  any 
other  person  competent  to  be  a  witness  in  the  cause ; "  and  omitting  the 
words  "certified  by  the  clerk ; "  and  requiring  the  return  with  "  certifi- 
cate of  the  officers  or  the  affidavit  of  the  person." 

Stat,  of  1855, 196,  again  amended  the  section  as  it  stood  in  1854,  by  in- 
serting between  the  words  "is  brought "  and  "  except  as  "  the  words  "or 
by  any  white  male  citizen  of  the  United  States  over  twenty-one  years  of 
age,  who  is  competent  to  be  a  witness  on  the  trial  of  the  action ; "  and 
requiring  the  return  of  service  of  summons  and  copy  of  the  complaint 
with  the  "  certificate  or  affidavit  of  the  officer,"  or  "the  affidavit  of  such 
person." 

Stat  of  1855, 304,  repealed  1854. 

Stat,  of  1859, 39,  amending  that  of  1851,  read  as  follows: 

"  The  summons  shall  be  served  by  the  sheriff  of  the  connty  where  the 
defendant  is  found,  or  by  his  deputy,  or  by  a  person  specially  appointed 
by  him,  or  appointed  by  a  judge  of  tlft  court  in  which  the  action  is 
brought,  or  by  any  white  male  citizen  of  the  United  States  over  twenty- 
one  years  of  age,  who  is  competent  to  be  a  witness  on  the  trial  of  the 
action,  except  as  hereinafter  provided.  When  the  summons  is  served 
by  the  sheriff  or  his  deputy,  it  shall  be  returned  with  the  certificate  or 
affidavit  of  the  officer,  of  its  service.  When  the  summons  is  served  by 
any  other  person  as  before  provided,  it  shall  be  returned  to  the  office  of 
the  clerk  from  which  it  issued,  with  the  affidavit  of  such  person  of  its 
service.  At  the  time  of  filing  the  complaint,  a  true  and  correct  copy 
thereof  shall  be  deposited  with  the  clerk  of  the  court,  by  the  plaintiff 
or  his  attorney,  for  the  use  of  tho  party  defendant;  which  copy  shall  be 
by  the  clerk  delivered  to  the  defendant's  attorney,  or  any  party  defend- 
ant named  in  the  complaint,  demanding  and  receipting  for  the  same.  la 
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caaa  no  8r;cb  copj  is  doposited  by  the  plaintilT  or  bis  attornoy.  tho 
defendant  or  liis  Attorney  may  have  a  copy  of  the  complaint  made  and 
oert.*fled  by  the  clerk  of  the  court,  the  fees  tot  which  shall  be  taxed  as 
costs,  to  abide  the  flniil  resalt  of  the  action.' 

(This  had  no  effect  upon  actions  commenced  before  May  20, 1859,  and 
was  applicable  to  certain  counties  only ;  vide  note  to  8  407). 

Statute  of  1869,  296.  restores  the  section  as  it  stood  after  the  last 
amendment  of  1835,  except  that  when  the  defendants  reside  within  t^' 
oounty,  only  one  defendant  need  be  served  with  copy  of  the  complaint, 

Stat.  1870, 574,  omitted  the  words  "  certified  by  the  clerk."  Vide,  auprih 

5Cal.449;6Cal.85:  11  Gal.  372 ;  23  Oal,  401 ;  2B  CaL  152;  SI  Cal.233;  ^ 
C!aL4e3:37Cal.456.  -    >> 

1-    ($  29.)    The  Bummons  must  be  served  by  deliver-* 
ing  i^^y  thereof »  as  follows :  \: 

1.  If^^suit  is  agaia-rt  a  corporation :  to  ihe  president,  or      _ 
other  head  ol^ie  corporation,  secretary,  cashier  or  managing    "      ^ 
agent  thereof/\^  .-':-'"  • ''. 

2.  If  the  suit  a^^nst  a  foreign  corporation,  or  a  non-  ^  ^'  i 
resident  joint  stock  co^^nany  or  association  doing  business  and  %,-j-r  '^ 
having  a  managing  a^^siness  agent,  cashier  or  secretary  ^.'^ 
within  this  State :  to  such  a^^nt,  cashier  or  secretary. 

3.  If  against  a  minor  undeN^e  age  of  fourteen  years :  to  ^^stfu^l 
such  minor  personally,  and  als^o  his  father,  mother  or  I  n  | 
guardian ;  or  if  there  be  none  withu^he  State,  then  to  any  • 
person  having  the  care  or  control  of  syph  minor,  or  with 
whom  he  resides,  or  in  whose  service  he  is  eli^loyed. 

4.  If  against  a  person  judicially  declared  toV^of  unsound 
mind  or  incapable  of  conducting  his  own  affairs,  uE^for  whom 
a  guardian  has  been  appointed :  to  such  guardian. 

5.  If  against  a  county,  cUj/  or  town:  to  the  president  ^^Lthe 
hoard  of  supervisors^  president  of  th£  council  or  trustees, 
other  head  of  the  legislative  department  thereof 

6.  In  all  other  cases :  to  the  defendant  personally. 

As  to  jnstices'  courts,  vide  8849. 

Stat.  18«i,  55,  embraced  only  subdivisions  1,  3,  4  and  6.  and  the  words 
**attaohedto  the  certified  coi^  of  the  oomidaint,"  between  the  words 
'*  thereof  "  and  "  as  follows." 

Stat.  1854, 59-40,  embraced  only  subdivision^  1,  3,  4  and  6. 

Stat.  1861, 496^  embraced  the  last  amendment,  only  subdivisions  1,  S, 
4  and  6,  and  that  iwrtion  of  subdivision  2  not  italicised. 

Stat.  1854,  45,  provided  as  follows:  "In  counties  where  there  is  a 
board  of  supervisors,  having  an  aotins  chairman  or  president  of  such 
board,  the  original  process  and  papers  shall  be  served  c  n  such  chairman 
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or  president  in  the  same  manner  as  npon  private  persons ;  when  there 
is  no  snch  chairman  or  president,  they  shaJl  in  like  manner  be  served 
upon  the  county  judge  of  the  county." 

16  Gal.  386 ;  3  Gal.  ?47 ;  9  GaL  616. 

Gorporations:   6  GaL  186;  10  GaL  243, 441. 445. 

^  41Si*  #  ($  30.)  Where  the  person  on  whom  the  servioe  is 
to  be  made  resides  ont  of  the  State,  or  has  departed  from  the 
State,  or  can  not  after  due  diligence  be  found  within  the  State, 
or  conceals  himself  to  avoid  the  service  of  summons,  or  is  a 
foreign  corporation  having  no  managing  or  business  agent, 
cashier  or  secretary  within  the  State,  and  the  fact  appears  by 
affidavit  to  the  satisfaction  of  the  conrt  or  a  judge  thereof  or 
a  county  judge  ,  and  it  also  appears  by  such  affidavit  or  by  the 
verified  complaint  on  file,  that  a  cause  of  action  exists  against 
the  defendant  in  respect  to  whom  the  service  is  to  be  made,  or 
that  he  is  a  necessary  or  proper  parly  to  the  action,  such  court 
or  judge  may  make  an  order  that  the  service  be  made  by  the 
publication  of  the  summons. 

Expressly  applied  to  justices*  courts,  tids  S  849. 

Stat.  1851, 55,  inserted  the  words  "in  like  manner  appears,"  for  the 
words  in  UaUcs,  For  provisions  touching  servioe  by  telegraph,  vida  stat* 
1862,288-293. 

4 Gal.  304:  6 GaL 201 :  8  OaL  449;  12  Gal.  100,  563;  20  GaL  81 ;  26  GaL  149; 
27  GaL  300;  30  GaL  610;  81  GaL  342;  84 GaL  S91. 646:  44  GaL 856: 

^  4:13.  *  (^  81.)  The  order  must  direct  the  publication  to 
be  made  in  a  newspaper  to  be  designated,  as  most  likely  to 
give  notice  to  the  person  to  be  served,  and  for  such  length  of 
time  as  may  be  deemed  seasonable,  at  least  once  a  week ;  but 
publication  against  a  defendant  residing  out  of  the  State,  or 
absent  therefrom,  must  not  be  less  than  two  months.  In  case 
of  publication  where  the  residence  of  a  non-resident  or  absent 
defendant  is  known,  the  court  or  judge  must  direct  a  copy  of 
the  summons  and  complaint  to  be  forthwith  deposited  in  the 
postoffice,  directed  to  the  person  to  be  served,  at  his  place  of 
residence.  When  publication  is  ordered,  personal  service  of  a 
copy  of  the  summons  and  complaint,  out  of  the  State,  is 
equivalent  to  publication  and  deposit  in  the  postoffice.  In 
either  case,  the  service  of  the  summons  is  complete  at  the 
expiration  of  the  time  prescribed  by  the  order  for  publication. 
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iiti^g)urtm  its  discretion  may,  instead  of  ordering  publica- 
tion, orml^^E^eih^itHyigation,  appoint  an  attorney  to  appear 
for  the  non-resident,  n-l ttwi i  l."ni '  i -.i w.^^a^yi  /ififonfJAnf.^  and  con- 
duct the  proceedings  on  his  part. 

[Stat.  Harch  2, 1872,  chap.  171,  is  identictd  with  the  above 
section.    Vide  Act  March  15, 1872,  following  $  416.] 

Expressly  applied  to  justices'  courts,  vide  8  849. 

Stat.  1870,  511,  inserted  between  "two  months"  and  " in  case,"  the 
v/ords  "and  provided  farther,  that  when  such  publication  is  made  in 
"^he  paper  known  as  the  *  State  paper,*  it  shall  not  be  made  elsewhere." 

Stat.  1851,  55,  read  "  three  months,"  instead  of  "two  months." 

0  Cal.  463;  9CU.  107, 616:  12  CaL  100 ;  26  Gal.  149 ;  32  Gal.  347 

^  414^  ($  32.)  When  the  action  is  against  two  or  more 
defendants,  jointly  or  severally  liable  on  a  contract,  and  the 
summons  is  served  on  one  or  more  but  not  on  all  of  them,  the 
plaintiff  may  proceed  against  the  defendant  served  in  the  same 
manner  as  if  they  were  the  only  defendants. 

Fie28g989. 

Stat.  1851, 56,  read:  "Where  the  action  is  against  two  or  more  de- 
fendants, and  the  summons  is  served  on  one  or  more,  but  not  on  all  of 
them,  the  plaintiff  may  proceed  as  follows : 

"  1st.  If  the  action  be  against  the  defendants  jointly  indebted  upon 
a  contract,  he  may  proceed  against  the  defendant  served,  unless  the 
court  otherwise  direct;  and  if  he  recover  judgment,  it  may  be  entered 
against  all  the  defendants  thus  jointly  indebted,  so  far  only  as  that  it 
may  be  enforced  against  the  joint  property  of  all,  and  the  separate  prop- 
erty of  the  defendant  served ;  or, 

"2d.  If  the  action  be  against  defendants  severally  liable,  he  may  pro- 
ceed against  the  defendants  served  in  the  same  manner  as  if  they  were 
the  only  defendants." 

2  Gal.  88;  3  CaL  467;  6  Cal.  176, 607;  12  Gal.  348;  18  Gal.  399, 402;  13  Gal. 
6SB;7Gal.443;10Oal.511;  17  Gal.  561;  29  Gal.  429*  30  Gal.  534 ;  35  GaL  605. 
Tar  vs.  Hawley,  39  OaL  93 ;  40  GaL  577. 

§  415.  (^$  33,  34.)  Proof  of  the  service  of  summons  and 
oomplairU  must  be  as  follows : 

1.  If  served  by  the  sheriff,  his  certificate  thereof. 

2.  If  by  any  other  person,  his  affidavit  thereof ;  or, 

3.  In  case  of  publication,  the  affidavit  of  the  printer,  or  his 
foreman  or  principal  clerk,  showing  the  same ;  and  an  affidavit 
of  a  deposit  of  a  copy  of  the  summons  in  the  post-office,  if  the 
8une  has  been  deposited ;  or, 

4.  The  written  admission  of  the  defendant. 
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In  case  of  service  otherwise  than  by  publication,  the  certifi- 
cate or  affidavit  must  state  the  time  and  place  of  service. 

Stat.  1B51,  66»  sabdivision  1,  read:  "If  served  by  the  sheriff  or  his 
deputy,  the  affidavit  or  certificate  of  such  sheriff  or  deputy." 

3  Cal.  192;  5  Cal.  449;  6  CaL  294;  7  Gal.  279;  9  Cal.  315,  616;  11  Cal.  307. 
372;  23 Gal.  401;  27  GaL  295;  31  CaL  238;  34  Cal.  403.  612;  35 Gal.  533;  37 
Cal.  456;  43  Cal.  385;  45  Cal,  4%. 

V^'^^i^^SSS.)  From  the  time  of  the  service  of  the  sum- 
mons and  cup^i^imnplaint  in  a  civil  action  the  court  is 
deemed  to  have  acquirec^?!9«i4i^2ti2^>  ^^^  ^  have  control  of 
all  the  subsequent  proceedings.  Tii^^imjgyappearance  of 
a  defendant  is  equivalent  to  personal  serviceo^B^viiuiimons 
upon  him. 

4  Cal.  2S0;  7  GaL 62, 584;  21  Cal. 51;  30  GaL  439;  31  Gal.  342;  34  CaL  391, 
579;  40  Cal.  640. 

[An  Act  conoemmg  Service  of  Summons  upon  absent  Defend- 
ants by  Fuhlicatlon.    Approved  March  15,  1872. 

tec.  1.  In  all  cases  where  by  order  of  any  court  service  of 
suiml^ns  is  directed  to  be  made  upon  any  absent  defendant  by 
publicsnibn,  it  shall  be  the  duty  of  the  plaintiff  in  such  action 
to  file  inNfce  office  of  the  Secretary  of  State,  within  fifteen 
days  after  t^^making  of  such  order,  a  duly  certified  copy  of 
such  order  for\nblication,  together  with  a  copy  of  the  sum- 
mons in  said  actioKN^d  of  the  newspaper  containing  the  pub- 
lication thereof.       ^^ 

Seo.  2.  For  his  ser^^  in  filing  and  indexing  the  order, 
summons  and  newspaper  m\^ich  publication  is  made  in  each 
action,  and  for  issuing  hisN^rtificate  of  the  receipt  and 
filing  thereof,  the  plaintiff  shal^l^y  to  the  Secretary  of  State 
the  sum  of  one  dollar,  to  be  paid  m|D  the  State  Treasury  and 
accounted  for  as  by  law  provided  in  tE^ase  of  other  fees  col- 
lected in  said  office. 

Sec.  3.  The  Secretary  of  State  on  rec9||^  of  the  x>&'Pers 
above  mentioned,  and  on  payment  of  the  fee  aUli|re  mentioned, 
shall  issue  to  the  plaintiff  in  said  action  his  cern^cate  under 
his  hand  and  official  seal,  specifying  the  title  of  the  oiMon,  the 
court  in  wldch  the  same  is  brought,  the  names  of  the  o^end- 
ants  as  to  whom  publication  of  summons  was  directed  n^>e 
made,  and  the  date  at  which  the  same  were  filed  in  his  offic^ 
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shall  also  in  a  book  to  be  provided  for  that  purpose,  index 
tiie  n^es  of  the  defendants  as  to  whom  publication  of  sum- 
mons wl^directed  to  be  made,  and  note  therewith  the  title  of 
the  action^ii^e  court  in  which  such  action  is  brought,  the  pa- 
pers therein  nh^n  his  office,  and  the  date  of  .^ling  the  same, 
and  shall  also  ena^^^e  the  date  of  filing  upon  said  papers,  and 
preserve  the  same  inawoffice  for  reference  by  all  persons  in- 
terested therein ;  and  tn^^id  book  and  said  papers  shall  at 
all  times  be  open  to  the  gr^b^utous  inspection  of  all  persons 
applying  to  examine  the  same,  i^id  book  shall  be  known  and 
referred  to  as  the  **  Register  of  Abscl^Defendants." 

Seo.  4.  The  plaintiff  in  such  actio^^^ll  file  the  certificate 
of  the  Secretary  of  State  above  mentione!l|^ith  the  Clerk  of 
the  court  in  which  such  action  is  brought,  to^^her  with  the 
proof  of  publication  of  the  summons  therein,  ami^ervice  of 
summons  by  publication  shall  not  be  deemed  to  beel^plete 
as  to  any  absent  defendant,  without  the  filing  of  said  cerua^ te 
as  above  required.] 

An  act  concerning  service  of  summons  upon  absent  defend- 
uits  by  publication,  approved  March  15, 1872,  is  repealed.  (In 
effect  March  20,1874.) 
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TITLE    VI. 

OF  THE  PLEADINGS  IN  CIVIL  ACTIONS. 


Chapteu  I. 

The  plbadinos  in  oenzbal. 

n. 

The  complaint. 

lU. 

Demubbeb  to  the  oomplaint. 

IV. 

The  answer. 

V. 

Dexubbeb  to  answeb. 

VL 

Vebifioation  of  pleadings. 

Vil. 

Generaii  bules  of  pleadino. 

VIII. 

VABIANCat— mSTAKES  IN  PLEADINGS  AND 

XENTS. 

CHAPTEE  J. 

THE  PLEADINGS  IN  GENERAL. 

Section  420.    Definition  of  pleadings. 

421.  This  code  prescribes  the  form  and  roles  of  pleadings. 

422.  What  pleadings  are  allowed. 

$  430.  ($  36.)  The  pleadings  are  the  formal  allegationB  by 
the  parties  of  their  respective  claims  and  defences,  for  the 
judgment  of  the  court. 

$  491.  (^  37.)  The  forms  of  pleading  in  civil  actions,  and 
the  rules  by  which  the  sufficiency  of  the  pleadings  is  to  be  de- 
termined, are  those  prescribed  in  this  code. 

$  4$8SS.     (^  38.)  The  only  pleadings  aMowed  on  the  port  of 

the  plaintiff  are — 

1.  The  complaint.i 

2.  The  demurrer  to  the  answer. 
And  on  the  part  of  the  defendant 

1.  The  demurrer  to  the  complaint. 

2.  The  answer. 

Stat.  1851,  fi6,  read:  "defendant's  answer,"  instead  of  "the  answer." 
in  subdivision  2,  of  plaintifl's  pleadings. 
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Stat.  1S55, 303,  added  to  stat.  1851,  the  words :  "  The  demiirrer  or  answer 
of  the  defendant  shall  be  filed  with  the  clerk  of  tho  court,  and  a  copy 
thereof  served  upon  the  plaintiff  or  his  attorney;  Prodded^  the  plaintiff 
or  his  attorney  reside  within  the  county  where  the  action  is  pending." 

Stat.  1860, 2S6,  read :  "  33.  The  only  plmdinga  on  the  part  of  the  plaint- 
iff shall  be  the  complaint,  demurrer,  or  repUcaUon  to  the  defendant's 
answer,  and  the  only pleadinga  on  the  part  of  the  defendant  shall  be  a 
demurrer  to  the  complaint,  or  a  demurrer  to  the  rejfiicationt  or  an  answer  to  the 
sompUtbiL  The  demurrer  or  answer  of  the  defendant,  and  the  demurrer  or 
rqpUcaUon  of  the  plaintiffs  shall  be  filed  with  the  clerk,  and  a  copy  thereof 
served  on  the  adveroe  party^  or  his  attorney." 

Stat.  1863, 578,  added  to  the  stat.  1851,  the  same  words  as  stat.  1855,  in- 
serting the  words  "and  the  demurrer  of  plaintiff"  between  "defend- 
ant*" and  "shall  be  filed." 

Stat.  1865-66, 701-2,  read :  " Sec.  38.  The  pleadings  on  the  part  of  the 
plaintiff  shall  be  the  complaint  or  demurrer  to  the  defendant's  answer ; 
the  pleadings  on  the  part  of  the  defendant  to  the  original  complaint  or 
cross  complaint  of  a  co-defendant  shall  be  the  demurrer  or  answer. 
When  a  defendant  is  entitled  to  relief  as  against  the  plaintiff  alone,  or 
against  the  plaintiff  and  a  co-defendant,  he  may  make  a  separate  state- 
ment in  his  answer  of  the  necessary  facts,  with  a  prayer  for  the  relief 
sought,  instead  of  bringing  a  distinct  cross  action.  All  pleadings  sub- 
sequent to  the  original  complaint  shall  be  filed  with  the  clerk,  and  a 
copy  thereof  served  on  the  adverse  party  or  his  attorney,  if  the  adverse 
party  or  his  attorney  live  within  the  county  where  the  action  is  pending ; 
provided,  that  when  the  answer  contains  a  cross  complaint,  the  parties 
plaintiff  or  defendant,  or  his  or  their  attorney  thereto,  shall  be  served 
with  a  copy  thereof,  and  shall  have  the  same  time  thereafter  to  plead 
thereto  that  is  allowed  for  pleading  to  the  original  complaint  after 
service  of  the  summons  " 
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THE  COMPLAINT. 

BsonoK  425.    Oomplaint,  first  pleading. 

426.  Complaint,  what  to  contain. 

427.  What  causes  of  action  may  be  Joined. 

^  4^5.    The  first  pleading  on  the  part  of  tho  plaintifr  is  the 
complaint. 

$  496.     ($  39.)  The  oomplaint  must  contain — 

1.    The  title  of  the  action,  the  name  of  the  court  and  county 
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in  which  the  actioii  is  brought,  and  the  names  of  the  parties  to 
the  action. 

2.  A  statement  of  the  facts  constituting  the  cause  of  action, 
in  ordinary  and  concise  language. 

3.  A  demand  of  the  relief  which  the  plaintiff  claims.  If 
the  recovery  of  money  or  damages  be  demanded,  the  amount 
thereof  must  be  stated. 

Stat.  1851, 56,  added  "plaintiff  and  defendant "  to  subdivision  1 ;  also 
inserted  "specifFins"  before  "  the  name." 

Leading  cases:  2  Cal.  103;  10  Cal.  22;  14  Oal.  457.  Green  vs.  Palmer, 
15  Gal.  411.  Payne  vs.  Treadwell.  16  Cal  243 ;  23  Cal.  165:  30  CaL  318, 570 ; 
32 CaL  450:  34 CaL  145. 679;  85  CaL  713;  37  CaL  250;  38  CaL  507; 39 CaL  565; 
40  Cal.  513;  43  Cal.  615. 

$  497.  (^  64.)  The  plaintiff  may  unite  sereral  causes  of 
action  in  tha  same  complaint  where  they  all  arise  out  of— 

1.  Contracts  express  or  implied. 

2.  Claims  to  recorer  specific  real  property,  with  or  without 
damages  for  the  withholding  thereof,  or  for  waste  committed 
thereon,  and  the  rents  and  profits  of  the  same. 

3.  Claims  to  recover  specific  personal  property,  with  or 
without  damages  for  the  withholding  thereof. 

4.  Claims  against  a  trustee  by  virtue  of  a  contract  or  by 
operation  of  law. 

5.  Injuries  to  character. 

6.  Injuries  to  person. 

7.  Injuries  to  property. 

The  causes  of  action  so  united  must  all  belong  to  one  only 
of  these  classes,  and  must  affect  all  the  parties  to  the  action, 
and  not  require  dififerent  places  of  trial,- and  must  be  separately 
stated ;  but  an  action  for  malicious  arrest  and  prosecution,  or 
either  of  them,  may  be  united  with  an  action  for  either  an  in- 
jury to  character  or  to  the  person. 

Stat.  1851,59-60,  omitted  the  last  clause  beginning  with  the  words: 
"  but  an  action,"  which  was  added  by  stat.  1855^  199. 

t  Cal.  27;  5 Cal. 224;  7 Cal.  133;  9CaL  642;  23 CaL  197 ;  32 Cal. 565. 

SUB.DIVI8I0N  1 :  10  CaL  233,  299;  22  Cal.  457;  24 CaL  382;  25 CaL 266: 
28  CaL  105,  632:  42Cal.  245;  4«0al.  27L 

3UB-DIVIBI0N  2:    4  CaL  291;  14  Cal.  25. 

Sttb-division  7:    3  CaL  440;  12  Col.  555;  32  Cal.  590. 

Causes  of  action Jnust  be  separately  stated:  14  CaL  146:  15  CaL  150; 
18  Cal.  56L 
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CHAPTER  III. 

DEMURRER  TO  THE  COMPLAINT. 

BEcnoir  430.    "Wben  defendant  may  denrar. 

431.  Demurrer  must  Bpecify,  etc.    May  be  taken  to  part. 

May  answer  and  demur  at  same  time. 

432.  WhaX  proceedings  are  to  be  had  when  complaint 

amended. 

433.  Objection  not  appearing  on  complaint,  may  be  taken 

by  answer. 

434.  Objections,  when  deemed  waived. 

^  430.  ($  40.)  The  defendant  may  demur  to  the  complaint 
within  the  time  required  in  the  summons  to  answer,  when  it 
appears  upon  the  face  thereof,  either— 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the 
defendant,  or  the  subject  of  the  action ;  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue ;  or, 

8.  That  there  is  another  action  pending  between  the  same 
parties  for  the  same  cause ;  or, 

4.  That  there  is  a  defect  or  misjoinder  of  paJrties  plaintif' 
or  defendant;  or, 

5.  That  several  causes  of  action  have  been  improperly 
united;  or, 

6.  That  the  complaint  does  not  state  facts  sufficient  to  con 
stitute  a  cause  of  action :  or. 

7.  That  the  complaint  is  ambiguous,  unintelligible  or  un . 
certain. 

Stat.  1851, 67,  omitted,  subdivision  7 ;  also  the  words:  "or  misjoinder*' 
in  subdivision  4,  both  of  which  omissions  were  supplied  by  stat.  1869, 139. 

Sub-division  1 :   «  Cal.  386;  16  CaL  432. 

Sub-division  3:   32  Cal.  620. 

Sub-division  4:  10  CaL  167;  21  Cal.  633;  26  CaL  336;  31  Cal.  420;  38 
Cal.  514. 

SuB-DrvisiON  5:    10  Cal.  217;  7  Cal.  133;  43  Cal.  180. 
Sub-division  6:   10  Cal.  347 ;  26  Cal.  294 ;  30  CaL  668 ;  42  CaL  279. 
Sub-division  7 :  25  Cal.  82 ;  29  Cal.  156 :  43  Cai.  191 ;  45  CaL  2L 


^  481-434  PLEADINGS.  IZt 

$  431.  ($^  41,  42.)  The  demarrer  must  dlstincUy  Bpecify 
the  grounds  upon  which  any  of  the  objections  to  the  com- 
plaint are  taken.  UnleBS  it  do  bo,  it  may  be  diBregarded.  It 
may  bo  taken  to  the  whole  complaint  or  to  any  of  the  causes 
of  action  stated  therein,  or  the  defendant  may  demur  and 
answer  at  the  same  time. 

vide  §  441. 

Instead  of  the  last  sentence,  stat.  1851, 57,  read :  8  42  "  The  defendant 
may  demur  to  the  vhole  complaint,  or  to  one  or  more  of  several  causes 
of  action  stated  therbin,  and  answer  the  residue ;  or  may  demur  and 
answer  at  the  same  time." 

1  Cal.  206, 470, 481 ;  30  Oal.  666;  31  Cal.  101 ;  32  Oal.  206:  44  Oal.  43. 

^  432.  (^  43.)  If  the  complaint  is  amended,  a  copy  of 
the  amendments  must  be  filed,  or  the  court  may,  in  its  discre- 
tion, require  the  complaint,  as  amended,  to  be  filed,  and  a 
copy  of  the  amendments  to  be  served  upon  the  defendants 
affected  thereby.  The  defendant  must  answer  the  complaint, 
as  amended,  within  such  time  as  the  court  may  direct,  and 
judgment  by  default  may  be  entered  upon  failure  to  answef, 
as  in  other  cases. 

Stat.  1851, 57,  read:  '*  If  the  complaint  be  amended,  the  amendments 
shall  he  filed,  and  a  copy  served  upon  the  defendant  or  his  attorney,  if 
ho  has  appeared  by  attorney,  otherwise  a  new  summons  shall  issue 
thereon." 

Stat.  1854,  CO,  read :  "  If  the  complaint  be  amended,  a  copy  as  amended 
shall  be  filed,  and  a  copy  served  upon  defendant,  or  his  attorney,  if  he 
has  ai>peared  by  attorney.  The  defendant  shall  be  allowed  the  same 
time  to  answer  as  upon  the  service  of  the  original  complaint,  and  judg- 
ment by  default  may  be  entered  upon  failure  to  answer,  as  in  other 
oases." 

Stat.  1855, 196,  is,  w  substance,  the  above  section,  432. 

23  Cal.  127 ;  28  Cal.  J73 ;  30  Cal.  192 ;  32  Cal.  131. 

$  483.  (^  44.)  When  any  of  the  matters  enumerated  in 
$  430  do  not  appear  upon  the  face  of  the  complaint,  the  objec- 
tion may  be  taken  by  answer. 

29  Cal.  637 ;  37  Cal.  183 ;  45  Cal.  270 ;  47  Cal.  221. 

^  434  (^  45.)  If  no  objection  be  taken,  either  by  de- 
murrer or  answer,  the  defendant  must  be  deemed  to  have 
waived  the  same,  excepting  only  the  objection  to  the  juris- 
diction of  the  court,  and  the  objection  that  the  complaint 
does  o'it  state  facts  sufi&cient  to  constitute  a  cause  of  action. 


1S3 


&N8WEB. 


^  437 


CHAPTER  IV. 


Sbctxon  437. 
438. 
439. 
440. 
441. 


THE  ANSWER, 

Answer,  wliat  to  contain. 

When  counter  claim  muj  be  set  up. 

When  defendant  omits  to  Ret  up  counter  claim. 

Counter  claim  not  barred  by  death  or  assignment. 

Answer  may  contain  several  grounds  of  defence.    I>e> 

fendant  may  answer  part  and  demur  to  part  of 

complaint. 


$^^^3^^$  46. )    The  answer  of  the  defendant  shall  contain : 

1.  If  tlie^gj;>laint  be  verified,  a  specifio  denial  to  each 
allegation  of  the  compISi^i^controverted  by  the  defendant,  or 
a  denial  thereof  according  'lo'l'iiii<nforniation  and  belief :  if 
the  complaint  be  not  verified,  then  ageii<*Ifei«k^enial  to  each  of 
said  allegations ;  but  a  general  denial  only  puta^S^ksite  the 
material  allegations  of  the  complaint.  "^ 

2.  A  statement  of  any  new  matter  in  avoidance,  or  consti- 
tuting a  defence  or  counter  claim. 

Stat.  1851,  57,  read:    "The  answer  of  the  defendant  shall  contam: 
"  1st— In  respect  to  each  allegation  of  the  complaint  controverted  by 

the  defendant,  a  general  or  specific  denial  thereof,  or  a  denial  thereof 

According  to  his  information  and  belief,  or  of  any  knowledge  thereof 

sufficient  to  form  a  belief. 

"2d— A  statement  of  any  new  matter,  constitutin^r  a  defence  or 

votinter  claim,  in  ordinary  and  concise  langnage." 

Stat.  1854,  60,  was  same  as  above  section,  437,  omitting  the  words  "in 
avoidance  or  counter  claim,"  and  adding  the  words  "  in  ordinary  and 
concise  language." 

Stat.  18(>0, 298,  was  also  the  same  as  §  437,  down  to  subdivision  2,  for 
which  it  «ubstitated  the  words:  "A  statement  of  any  new  matter  or 
counter  claim  constituting  a  defence,  in  ordinary  and  concise  language. 
Wheu  the  answer  contains  new  matter  constituting  a  defence,  the 
plaintiff  may,  within  the  same  length  of  time  allowed  for  answering, 
and  subject  to  the  same  rules,  reply  to  such  new  matter;  and  if  he  fail 
to  do  so,  such  new  matter  shall  be  taken  as  true,  and  deemed  proved  at 
the  trial.  If  new  matter  of  setoff  and  counter  claim  be  set  up  in  the 
answer,  the  reply  may  contain  matter  of  setoff  and  counter  claim,  not 
embraced  in  the  complaint..  All  new  matter  set  up  in  the  replication, 
shall  be  deemed  denied  by  the  defendant." 

c.  o.  p— la 


J 
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Stat.  1862,  fi62,  was  same  as  §  4^,  omitting  the  words  "in  avoidance," 
and  adding:  the  words  "in  ordinary  and  concise  language." 

Stat.  1865-6, 702,  was  same  as  1 437,  down  to  subdivision  2,  for  which  it 
substituted  the  words:  "A  statement  of  matter  in  avoidance,  a  counter 
claim  constituting  a  defence,  or  the  subject  matter  of  cross  complaint 
which  may  entitle  a  defendant  to  relief  against  the  plaintiff  alone,  or 
against  the  plaintiff  and  a  co-defendant." 

All  the  foregoing  statutes  inserted  the  words  "and  express,"  between 
"  material "  and  "  allegations,"  in  subdivision  1.    Vide  §§  443.  462. 

SuB-DinsiON  1:  Specific  denial:  4  Cal.  117;  9  Gal.  453;  15  Oal.  638; 
18  Cal.  314;  21  Cal.  47;  28  Cal.  170;  31  Cal.  185;  32  Cal.  450, 597;  34  Cal.  39, 
158 ;  36  Cal.  230 ;  38  Cal.  2S7,  689. 

General  denial:  2  Cal.  494,  510;  11  Cal.  69;  14 Cal.  508;  22  Ci^.  229;  23 
Cal.  401;  32  Cal.  176, 578. 

Sufficiency  of  denial:  9  Cal.  33, 59, 453;  15  OaL  638;  18  CaL  433, 461 ;  22 
Cal.  164, 229;  26  Cal.  288;  27  Cal.  476;  28  Cal.  170;  29  Cal.  139,  529;  31  Oal. 
185.  Fish  vs.  Bedington,  331;  32  Cal.  109;  34  Oal.  62,  161;  35  CaL  634;  38 
Cal.  230. 

SuB-DiyisiON2:  1  Cal.  362.3n;  40al.  233;  90al.74:  10 Cal. 22;  13  Oal. 
640;  21  OaL  11, 41,  430;  30  OaL  178. 439;  31  Oal.  225;  32  Oal.  620;  40  Cal.  100, 
425. 

$  438.  (^  47.)  The  counter  claim  mentioned  in  the  last 
section  mast  be  one  existing  in  favor  of  a  defendant  and 
against  a  plaintiff,  between  whom  a  several  judgment  might 
be  had  in  the  action,  and  arising  out  of  one  of  the  following 
causes  of  action : 

1.  A  cause  of  action  arising  out  of  the  transaction  set  forth 
in  the  complaint  as  the  foundation  of  the  plaintiff's  claim,  or 
connected  with  the  subject  of  the  action. 

2.  In  an  action  arising  upon  contract ;  any  other  cause  of 
action  arising  also  upon  contract  and  existing  at  the  com- 
mencement of  the  action. 

Stat.  I860, 299,  inserted  the  words  "or  plaintiff"  after  the  word  "de 
fendant;"  the  words  "or  defendant"  after  the  word  "  plaintiff ;"  the 
words  "  or  answer"  after  the  word  "complaint;"  and  the  words  "or 
defendant's  defence,"  after  the  word  "  claim." 

19  CaL  646;  20  CaL  277 :  23  OaL  596:  26  Cal.  294 

4i  Oal.  56, 136;  45  UaL  8,  274. 

$  439.  (N.  S.)  If  the  defendant  omit  io  set  up  a  counter 
claim  in  the  cases  mentioned  in  Uie  first  subdivision  of  the 
last  section  neither  he  nor  his  assignee  can  afterwards  main- 
tain an  action  against  the  plaintiff  therefor. 


135  ANSWEB.  $$  440-441 

($  48.)  When  cross  demands  have  existed  between 
persons^^ldgr  such  circumstances,  that,  if  one  had  brought 
an  action  ii|  iiiil'f'IHt<(Mijlii  i  a  counter  claim  could  have  been 
set  up,  neither  can  b^lwirived  of  the  benefit  thereof  by  the 
assignment  or  death  of  the  otHNii^mt  the  two  demands  must 
be  deemed  compensated  so  far  as^S^^Hjaleach  other.  But 
a  t-^laim  existing  in  favor  of  the  maker  <>f^wNa^abte  insirvn 
riipnt  and  against  a  holder  after  maturity  I'lirrrniriiiiml  lbtfj£M'ii 
th^  payee  and  last  holder  is  Jiot  a  cross  demand. 

6  Cal.  4S2:  22  CaL  e71:  25  CaL  31 :  30  OaL  192;  32  Cal.  450:  34  CaL  47;  35 
13a}  360. 

(  441.  (^  49.)  The  defendant  may  set  forth  by  answer  as 
many  defences  and  counter  claims  as  he  may  have.  They 
must  be  separately  stated,  and  the  seyeral  defences  must  refer 
to  the  causes  of  action  which  they  are  intended  to  answer,  in 
a  manner  by  which  they  may  be  intelligibly  distinguished. 
The  defendant  may  also  answer  one  or  more  of  the  several 
causes  of  adiwi  staled  in  (he  complaint  and  demMr  to  (he 
residue,     43  CaL  264. 


See  new  $  44S  in  appendix. 
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CHAPTER  V 

DEMUBRER  TO  ANBWEB. 

SBOXioof  443.    Wlien  pUdntiff  may  domixr  to  answer. 
Hi,    Grounds  of  demnrrer. 

y*c>sg^^|^^^  sn  1  The  plaintiff  may,  within  the  same  length 
of  time  ailei  uelVlO^i^^ljeanswer  as  the  defendant  is  allowed 
to  answer  after  senrioe  ofsSlBBlsaii^emur  to  the  answer  of 
the  defendant. 

Stat.  1851,  fi8,  read:  "Sham  answers  and  defenoes  ma^  be  stricken 
oat,  on  motion," 

Stat.  1851,  &),  read:  "When  the  answer  oontahis  new  matter,  the 
|)Iainti£f  may  demur  to  the  same  for  insafSoienoy,  statinir  in  his  de- 
murrer the  grounds  thereof,  and  he  may  also  demur  to  one  or  more  of 
several  defences  set  up  in  the  answer ;  sham  and  irrelevant  answers  and 
defenoes  may  be  strioken  out  on  motion,  and  upon  snoh  terms  as  the 
court,  in  its  disCTetion,  may  impose." 

Stat.  1860,299,  read:  "When  the  answer  contains  new  matter,  the 
plaintiff  may,  within  the  number  of  days  in  which  the  defendant  is  by 
the  summons  required  to  answer,  said  days  to  be  computed  from  the 
time  of  the  service  on  the  plaintifF  of  such  answer,  demur  to  the  same 
for  insufficiency,  stating  in  his  demurrer  the  grounds  thereof,  and  he 
may  also,  within  the  same  time,  demur  to  one  or  more  defences,  set  up 
in  the  answer,  and  the  defendant  may  in  like  maimer  demur  to  the 
Itlaintiffs  replication.  Sham  aiul  irrelevant  answers,  replications  and 
defences,  and  so  much  of  any  answer  or  replication  as  may  be  irrelevant* 
redundant  or  immaterial,  may  be  strioken  out  on  motion,  and  uiwn  such 
terms  as  the  court  in  its  discretion  may  impose." 

Stat.  1862, 562,  inserted  in  stat.  1860,  between  the  words  "plaintiff'* 
and  "of  such  answer,"  the  words  "of  a  oopy ;"  and  omitted  the  words 
"and  the  defendant  may  in  like  manner,  demur  to  the  plaintiffs  repli- 
cation;" "replications,"  and  " or  replication." 

Stat.  1865-66;  702,  inserted  in  stat  1862,  in  lieu  of  words  "  new  matter," 
the  words:  "  matter  in  avoidance  or  a  cotmter  claim,"  and  in  lieu  of 
words  "and  he  may  also,  within  the  same  time,  demur  to  one  or  more 
of  the  defences  set  up  in  the  answer,"  the  words :  "and  when  the  answer 
contains  a  cross-complaint,  the  parties  against  whom  relief  is  therein 
demanded  msy  demur  or  answer  thereto  within  the  like  period;"  and 
in  the  last  sentence  in  lieu  of  "  answer  "  the  word  "  pleading." 

IS  Gal.  623:  15  CaL  l.-SA;  25  Gal.  31 ;  30  Gal.  560. 
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CHAPTEB  V 

DEMURRER  TO  ANSWER. 

BEcnonx  4^.    ^fhen  platotiff  may  domnr  to  answer. 
ta.    Grounds  of  demurrer. 

V*iMg*^Jj$  50.)  The  plaintiff  may,  within  the  same  longth 
of  time  allei  BeH^Boa^^^e^swer  as  the  defendant  is  allowed 
to  answer  after  serrioe  offfaBRBsati^finiur  to  the  answer  of 
the  defendant. 

Stat.  1S5I,  58,  read:  "Sham  answexs  and  defences  may  be  stricken 
oat,  on  motion," 

Stat.  ISM,  60,  read:  "When  the  answer  oontahis  new  matter,  the 
plaintiff  may  demur  to  the  same  for  insofSoiency,  statinir  in  his  de- 
murrer the  grounds  thereof,  and  he  may  also  demur  to  one  or  more  of 
several  defences  set  up  in  the  answer;  sham  and  irrelevant  answers  and 
defences  may  be  stricken  out  on  motion,  and  upon  such  terms  as  tho 
court,  in  its  discretion,  may  impose." 

Stat.  1860, 299,  read:  "When  the  answer  contains  new  matter,  the 
plaintiff  may,  within  tho  number  of  days  in  which  the  defendant  is  by 
the  summons  required  to  answer,  said  days  to  be  computed  from  the 
time  ot  the  service  on  the  plaintiff  of  such  answer,  demur  to  the  same 
for  insufficiency,  stating  in  his  demurrer  the  grounds  thereof,  and  he 
may  also,  within  the  same  time,  demur  to  one  or  more  defences,  set  up 
in  the  answer,  and  the  defendant  may  in  like  manner  demur  to  the 
plaintiff's  replication.  Sham  and  irrelevant  answers,  replications  and 
defences,  and  so  much  of  any  answer  or  replication  as  may  be  irrelevant* 
redundant  or  immaterial,  may  be  stricken  out  on  motion,  and  upon  such 
terms  as  the  court  in  its  discretion  may  imjwse." 

Stat.  1862, 562,  inserted  in  sUt.  1860,  between  the  words  "plaintiff  ** 
and  "of  such  answer,"  the  words  "of  aoopy;"  and  omitted  the  words 
"and  the  defendant  may  in  like  manner,  demur  to  the  plaintiff's  repli- 
cation ; "  "  repUcaUons,"  and  "  or  replication." 

Stot.  1865-66^  702.  inserted  in  stat  1862,  in  lieu  of  words  "  new  matter," 
the  words:  "  matter  in  avoidance  or  a  oonnter  claim,"  and  in  lien  of 
words  "and  he  may  also,  within  the  same  time,  demur  to  one  or  more 
of  the  defences  set  up  in  the  answer,"  the  words :  "and  when  the  answer 
contains  a  cross-complaint,  the  parties  against  whom  relief  is  therein 
demanded  may  demur  or  answer  thereto  within  the  like  period;"  and 
in  the  last  sentence  in  lieu  of  "  ans  war "  the  word  "  pleading." 

lSOal.62S:  UOaLLW;  2$Oal.31;  30  Gal.  560. 
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^  444*     ($  50.)  The  demurrer  may  be  taken  npon  one  or 
more  of  the  following  grounds : 

1.  That  several  causes  of  counter  claim  have  been  improp 
erly  joined. 

2.  That  the  answer  does  not  state  facts  sufficient  to  con. 
stitute  a  defence  or  counter  claim. 

3.  That  the  answer  is  ambiguous,  unintelligible  or  un- 
oenain. 
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CHAPTER  YE. 

7ERIP1CATI0N  OF  PLEADINGS. 

Ssozzoiir44^    Verification  of  pleadings. 

417.    Copy  of  written  instrament  contained  in  complaint 
admitted,  unless  answer  is  verified. 

448.  When  defence  is  founded  on  written  instroment  set 

out  in  answer,  its  execution  admitted,  unless  de- 
nied hj  plaintiff,  under  oath. 

449.  Exceptions  to  rules  prescribed  by  two  preceding  sec- 

tions. 

$  446.  ($$  51,  52,  55.)  Every  pleading  must  be  subscribed 
by  the  party  or  his  attorney ;  and  when  the  complaint  is  veri- 
fied, or  when  the  States  or  any  officer  of  the  State,  in  his  official 
capacity y  is  pUmtliff,  the  answer  must  be  verified,  unless  an 
admission  of  the  truth  of  the  complaint  might  subject  the 
party  to  a  criminal  prosecution  or  unless  an  officer  of  Vw  State, 
in  his  official  capacity,  is  defendant.  In  all  cases  of  a  verifica- 
tion of  a  pleading,  the  affidavit  of  the  party  must  state  that 
the  same  is  true  of  his  own  knowledge,  except  as  to  the  matters 
which  ore  therein  stated  on  his  information  or  belief,  and  as 
to  those  matters  that  he  believes  it  to  be  true;  and  where  a 
pleading  is  verified,  it  must  be  by  the  affidavit  of  a  party,  un- 
less the  parties  are  absent  from  Hie  county  where  the  attorney 
resides,  or  from  some  cause  unable  to  verify  it,  or  the  facts  are 
within  the  knowledge  of  his  attorney  or  other  person  verifying 
the  same.  When  the  pleading  is  verified  by  the  attorney,  or 
any  other  person  except  one  of  the  parties,  he  must  set  forth 
in  the  affidavit  the  reasons  why  it  is  not  made  by  one  of  the 
parties.  When  a  corporation  is  a  party,  the  verification  may 
be  made  by  any  officer  thereof. 

Stat.  1851, 58,  (althongh  the  same  in  substance)  did  not  contain  the 
UctUdaed  voids,  and  read:  "prosecution  for  felony"  instead  of  "criminal 
prosecution,"  and  added  the  clause:  "or  when  the  State,  or  any  officer 
thereof  in  its  behalf,  is  a  party,  the  verification  may  be  made  by  any 
person  acquainted  with  the  facts,  except  that  in  actions  prosecuted  by 
the  attomej^-general  in  behalf  of  the  State  the  ideadin^  need  not,  in 
any  case,  be  verified." 
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Stat.  1860, 299,  inserted  after  the  word  "answer"  the  words  "and  reph- 
cation;"  and  added  the  words  *'or  misdemeanor'*  after  "felon7/*'in 
sUt.  1851. 

Stat.  1862, 562,  was  same  as  stat.  1851,  adding  the  words  "  or  misde- 
meanor "  after  '*  felony." 

The  UaUdaed  words  contain  the  sabstanoe  of  amendment  of  1863-'84« 
26L 

6  GaL  67,  640;  8  Oal.  570;  9  Oal.  422;  10  Oal.  461;  17  OaL  250;  19  Gal.  23 ; 
aO  CaL  628;  90  Cal.  I!f2;  41  Gal.  298. 

(  447.  (^  53.)  When  an  action  is  bronght  npon  a  written 
instrument,  and  the  complaint  contains  a  copy  of  snch  instru- 
ment, or  a  copy  is  annexed  thereto,  the  genuineness  and  due 
execution  of  such  instrument  are  deemed  admitted,  unless  the 

answer  denying  the  same  be  verified. 
1  GaL  158, 411;  4 id. 201;  13 id. 62:  Hid.  112;  31  id. 06;  32 id, 83;  36 id. 299. 

($  54.)  When  the  defence  to  an  action  is  founded 
on  a  writte^feitdjm^t,  and  a  copy  thereof  is  contained  in  the 
answer,  or  is  annexe^^K^Jo^the  genuineness  and  due  execu- 
tion of  such  instrument  Hiff  Owwfc'i^l  iiilinilli  d  unless  the 
plaintiff  file  with  the  clerk,  five  daysbelSMh^jgommencement 
of  the  term  at  which  the  action  is  to  be  tried,  f^^ft^u^t^  de- 
nying the  same. 

Stat.  I860, 300,  instead  of  the  last  clanse,  read:  ''unless  tha  replication 
denying  the  same  be  yerified." 

Stat.  1862, 562,  restored  the  section  as  it  stands. 

Stat.  1865-*66, 702,  added  to  it  the  substance  of  the-words  contained  in 
section  449. 

$  449.  (^  54.)  But  the  execution  of  the  instruments  men- 
tioned in  the  two  precedin^]^  sections,  is  not  deemed  admitted 
by  a  failure  to  deny  the  same  under  oath,  if  the  party  desiring 
to  controvert  the  same  is,  upon  demand,  refused  aoJnspection 
of  the  original. 

49  Oal.  40. 


A 
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OHAPTEB  Vn. 

GENERAL  BULES  OF  PLEADING. 

Sboizon  46*2.    Pleadings  to  be  liberally  constrned. 

453.  Sham  and  irrelevant  answers,  etc.,  may  be  stricken 

oat. 

454.  How  to  state  an  account  in  pleadings. 

455.  Description  of  real  property  in  a  pleading. 

456.  Judgments,  how  pleaded. 

457.  Conditions  precedent,  how  to  be  pleaded. 

458.  Statute  of  limitations,  how  pleaded. 

459.  Private  statutes,  how  pleaded. 

460.  Libel  and  slander,  how  stated  in  complaint.    Kot 

.necessary  to  allege  or  prove  Bj^eciBl  damages. 

461.  Answer  in  such  cases. 

462.  Allegation  not  denied,  when  to  be  deemed  troe.  When 

to  be  deemed  controverted. 

463.  A  material  allegation  defined. 

464.  Supplemental  complaint  and  answer. 

465.  Pleadings  subsequent  to  complaint  must  be  filed  and 

served. 

^  459*  (^  70.)  In  the  construction  of  a  pleading,  for  the 
purpose  of  determining  its  effect,  its  allegations  must  be  liber- 
ally construed,  with  a  view  to  substantial  justice  between  the 

parties. 

1  CaL  94, 167;  SOal.  122;  lOOaL  317;  28  0al.  673;  90OaL  570;  32  0aL  176 
639;40Cal.33.  ' 

$  453.  ($$  50,  57.)  Sham  and  irrelevant  answers,  and  irre- 
levant and  redundant  matter  inserted  in  a  pleading,  may  be 
stricken  out,  upon  such  terms  as  the  court  may,  in  its  discre- 
tion, impose. 

VSd»,  8  443,  and  note. 

10  CaL  22;  18  Cal.  385.   Oreen  va.  Palmer,  IS  OaL  411;  22  ')al.  566:  28 

id.  273 ;  15  id.  411 ;  90  id.  190,  fiOO ;  44  id.  161 ;  40  id.  439 ;  43  id.  180, 369. 

$  454<i  ($  56.)  It  is  not  necessary  for  a  party  to  set  forth 
in  a  pleading  the  items  of  an  account  therein  alleged,  bnt  he 
must  deliver  to  the  adverse  party,  within  five  days  after  a  do- 
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mand  thereof  in  writing,  a  copy  of  the  account,  or  be  pre^ 
clnded  from  giving  evidence  thereof.  The  court,  or  a  judge 
thereof,  or  a  county  judge,  may  order  a  further  account,  when 
the  one  delivered  is  too  general,  or  is  defective  in  any  par- 
ticular. 

1  CaL  437 ;  17  CaL  280 ;  S2  CoL  231,  634. 

(  453.  ($  58.)  In  an  action  for  the  recovery  of  real  prop- 
erty it  must  be  described  in  the  complaint  with  such  certainty 
€13  to  enable  an  officer  upon  execution  to  identify  it. 

Stat.  1851, 59,  contained  the  words:  "with  its  metes  and  bounds." 
after  'described,"  omitting  the  tkUidud  words. 

5Cal.40;  60al.ll»;  16  0al.  432;  19CaL300;  2LCal.  140;  30 Gal.  467. 

^  45<>.  (^  59.)  In  pleading  a  judgment,  or  other  determ- 
ination of  a  court  officer  or  board  it  is  not  necessary  to  state 
the  facts  conferring  jurisdiction,  but  such  judgment  or  de- 
termination may  be  stated  to  have  been  duly  given  or  made. 
If  such  allegation  be  controverted,  the  party  pleading  must 
establish  on  the  trial  the  facts  conferring  jurisdiction. 

Stat.  1851,  59,  contained  words  :  *'  of  especial  jurisdiction  **  after 
**  officer, "  omitting  UaUdaed  words. 

12  Gal.  181, 283;  17 Gal.  518;  36  Gal.  117;  89 Gal.  448;  47  Gal 512. 

$  437.  ($60.)  In  pleading  the  performance  of  conditions 
precedent  in  a  contract,  it  is  not  necessary  to  state  the  facts 
showing  such  performance,  but  it  may  be  stated  generally  that 
the  party  duly  performed  all  the  conditions  on  his  part,  and  if 
such  allegation  be  controverted,  the  party  pleading  must  es- 
tablish, on  the  trial,  the  facts  showing  such  performance. 

6  GaL  258;  24  Gal.  630;  30  Gal.  486;  35  Gal.  448;  47  Gal.  258. 

$  458.  (N.  S.)  In  pleading  the  statute  of  limitations  it  is 
not  necessary  to  state  the  facts  showing  the  defence,  but  it  may 
be  stated  generally  that  the  cause  of  action  is  barred  by  the 

provisions  of  section (giving  the  number  of  the  section 

and  subdivision  thereof,  if  it  is  so  divided,  relied  upon)  of  the 
code  of  civil  procedure ;  and  if  such  allegation  be  controverted, 
the  party  pleading  must  establish,  on  the  trial,  the  facts  show- 
ing that  the  cause  of  action  is  so  barred. 


r» 
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$  459.  ($  61.)  In  pleading  a  private  statute,  or  a  right  de- 
rived therefrom,  it  is  sufficient  to  refer  to  such  statute  by  its 
title  and  the  daj  of  its  passage. 

Stat.  1851, 59,  added  the  words:  'Smd  the  ooort  shall  thezenpon  tals« 
judicial  notice  thereof." 

$  460,  ($  62.)  In  an  action  for  libel  or  slander,  it  is  not 
necessary  to  state  in  the  complaint  any  extrinsic  facts  for  the 
purpose  of  showing  the  application  to  the  plaintiff  of  the  de- 
famatory matter  out  of  which  the  cause  of  action  arose ;  but 
it  is  sufficient  to  state,  generally,  that  the  same  was  published 
or  spoken  concerning  the  plaintiff;  and  if  such  allegation  be 
controverted,  the  plaintiff  must  establish,  on  the  trial,  that  is 
was  so  published  or  spoken. 

84GaL48. 

$  461*  ($  63.)  In  the  actions  mentioned  in  the  last  section, 
the  defendant  may,  in  his  answer,  allege  both  the  truth  of  the 
matter  charged  as  defamatory,  and  any  mitigating  circum- 
stances, to  reduce  the  amount  of  damages ;  and  whether  he 
prove  the  justification  or  not,Jie  may  give  in  evidence  the 
mitigating  circumstances. 

9CaL529;10Gal.37L 

$  462.  ($  65.) '  Every  material  allegation  of  the  complaint, 
not  controverted  by  the  answer,  must,  for  the  purposes  of  the 
action,  be  taken  as  true ;  the  statement  of  any  new  matter  in 
the  answer,  in  avoidance  or  constUtUing  a  defence  or  counter 
claim,  must,  on  the  trial,'  be  deemed  controverted  by  the  op- 
posite party. 

Stat.  1851, 60,  onbstantially  same,  except  the  words  "or  counter  claim ;' 
inserting  "specifically"  before  "  controverted." 

Stat.  1854, 60,  inserted  the  words:  "when  it  is  verified"  after  "  com- 
plaint ; "  also,  "  siMcifically  "  before  "  controverted ; "  and,  in  substance 
omitted:  " or  counter  claim." 

Stat.  1860, 300,  inserted:  "or  answer"  after  "complaint: "  "or  repli- 
cation," after  "  by  the  answer ; "  and  "  in  the  replication  "  in  lieu  of  "  in 
the  answer;"  also,  "specifically"  before  "controverted;"  also,  omitted 
"in  avoidance,"  and  the  words  in  italics. 

Stat.  1861, 494,  inserted  in  1860,  the  words:  "when  verified"  after  "or 


answer." 


Stat.  1862, 563,  was,  in  substance,  the  above  section  462,  omittinff :  "  in 
avoidance,"  and  the  words  in  itaUce. 
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Stat.  1865-'66, 703,  inserted:  " or  cr&ss-complaint"  after  "  complaint ;" 
"thereto  "after  "by  the  answer;"  and  "the  statement  of  matters  in 
«Toidance  shall  on  the  trial  be  deemed  controverted  by  the  adverse 
party,"  in  lien  of  the  last  clause  beginnis«r  with :  "  the  statement,"  etc. 

8  Cal.  275;  12  Gal.  403;  15 Gal.  638;  19  Gal.  2B;  31  Gal.  231;  32  GaL4S0;  34 
Gal.  160 ;  40 Gal.  110;  41  CaL  133,  2.'9;  44  GaLlOO. 

$  463.  (^  66.)  A  material  allegation  in  a  pleading  is  one 
essential  to  the  claim  or  defence,  and  which  could  not  be 
stricken  from  the  pleading  without  leaving  it  insuf&cient. 

9  Gal.  499.    Green  vs.  Palmer,  15  Gal.  411. 

$  464.  (^  67.)  The  plaintiff  and  defendant,  respectively, 
may  be  allowed,  on  motion,  to  make  a  supplemental  complaint 
or  answer,  alleging  facts  material  to  the  case  occurring  after 
the  former  complaint  or  answer. 

Snbstantially  the  last  sentence  of  stat.  186&-66, 703-6.  Fie2s  §472,  infrot 
and  note.    41  CaL  221. 

^^^^^**>PS:  ^'^  -^  pleadings  subsequent  to  the  complaint 
must  be  file^^Snii^tlfldug^^ved  upon  the  adverse  party 
or  his  attorney.  ^^^"^ 


I 


d 
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CHAPTER  Tin. 

VABIANOE— MISIAKES  IN  PLEADINGS  AND  AJyiEND- 

MENTS. 

Section  469^  Material  variances,  how  provided  for. 

470.  Immaterial  variance,  how  provided  fox. 

471.  What  not  to  be  deemed  a  variance. 

472.  Amendments  of  course,  and  effect  of  demmrer. 

473.  Amendments  by  the  court.    Enlarging  time  to  plead 

and  relieving  from  Judgments,  etc. 

474.  Suing  a  party  by  a  fictitious  name,  when  allowed. 
476.    No  error  or  defect  to  be  regarded  unless  it  affects  su*  - 

Btantial  rights. 

^ft^^«  ($  579.)  No  variance  between  the  allegation  in  a 
pleadingaiSS^iMprocf  is  to  be  deemed  material,  unless  it  have 
actually  misledt&t^i^^erse  party  to  his  prejudice,  in  maintain- 
ing his  action  or  defenSj  ^sjvm  the  merits.  Whenever  it  is 
alleged  that  a  party  has  beens^^^i^j^ed,  that  fact  must  be 
proved  to  the  satisfaction  of  the  couri^Nl^tiiereupon  the 
court  may  order  the  pleading  to  be  amended,  iip5i><Hiijhterms 
as  may  be  just 

Stat.  1851, 142,  read  :  "A  Yariance  between  the  proof  on  the  trial  and 
the  allegations  in  a  pleading,  shall  be  disregarded  as  immaterial,  onlees 
the  court  be  satiafled  that  the  adverse  party  has  been  misled  to  his  pre- 
judice thereby.** 

32  Cal.  11. 

$  4T0.  (N.  S.)  Where  the  variance  is  not  material,  as  pro- 
vided in  the  last  section,  the  court  may  direct  the  fact  to  be 
found  according  to  the  evidence,  or  may  order  an  immediate 
amendment,  without  costs. 

$  471.  (N.  S.)  Where,  however,  the  allegation  of  the  claim 
or  defence  to  which  the  proof  is  directed,  is  unproved,  not  in 
some  particular  or  particulars  only,*but  in  its  general  scope 
and  meaning,  it  is  not  to  be  deemed  a  case  of  variance,  within 
the  last  two  sections,  but  a  failure  of  proof. 

*»  Cal.  191. 
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^f^J'a.  ($  67.)  Any  pleading  may  be  amended  once  by  the 
par^^JS^mrse,  and  without  costs,  at  any  time  before  answer 
or  demurre^lM,  or  after  demurrer  and  before  the  trial  of 
the  issue  of  law  tu^i^m,  by  filing  thQ  same  as  amended  and 
serving  a  copy  on  the  ao^NiQeparty,  who  may  have  ten  days 
thereafter  in  which  to  answeroN^mur  to  the  amended  plead- 
ing. A  demurrer  is  not  waived  ^n^tifig^aA  answer  at  the 
same  time;  and  when  the  demurrer  to  a  coSt^ftiint  is  overruled 
and  there  is  no  answer  filed,  the  court  must  allowtbi^nswer  to 
be  filed.  If  a  demurrer  to  the  answer  is  overruled,  tu^i^^ts 
alleged  in  the  answer  must  be  considered  as  denied*  to  the  e^ 
tent  mentioned  in  section  four  hundred  and  sixty-two. 

Stftt.  1854, 60, read:  "After  the  decision  of  a  demurrer  and  on  the 
ftOiyment  of  the  costs  of  the  same,  the  defendant  may  answer." 

Stat.  1859, 60,  read:  "S  67.  After  demurrer,  and  before  the  trial  of 
issue  on  demurrer,  either  party  may,  within  ten  days,  amend  any  plead- 
ing; demurred  to  of  course,  and  without  costs,  filing  the  same  as 
amended,  and  serring  a  copy  thereof  upon  the  adverse  party  or  his 
attorney,  who  shall  have  ten  days  to  answer  or  demur  thereto,  if  the 
pleading  be  a  complaint,  or  to  demur  thereto  if  it  be  an  answer ;  but  a 
party  shall  not  so  amend  more  than  once.  When  a  demurrer  to  a  com- 
plaint is  overruled  and  there  is  no  answer  filed,  the  court  may,  upon 
such  terms  as  shall  be  just,  and  upon  payment  of  costs,  allow  the  de- 
fendant to  file  an  answer.  If  a  demurrer  to  the  answer  be  overruled, 
the  facts  alleged  in  the  answer  shall  still  be  considered  as  denied." 

Stat.  1860,  30O,  inserted  in  1854,  *'  reply  or  demur  thereto,"  in  lieu  of 
*'  or  demur  thereto  if  the  pleading  be  a  complaint,  or  to  demur  thereto 
if  it  be  an  answer;"  the  words  "or  answer"  after  " to  a  complaint;" 
the  words  "or  replication "  after  "  is  no  answer; "  the  words  "allow  an 
answer  or  replication  to  be  filed,"  in  lieu  of  "  allow  the  defendant  to  file 
an  answer;"  and  the  word  "replication,"  in  lieu  of  "answer,"  in  the 
last  sentence  whenever  it  occurs. 

Stat.  1862,  563,  was  substantially  that  of  1854,  omitting  the  words  "if 
the  pleading  be  a  complaint  or  to  demur  thereto,  if  it  be  an  answer." 

Stat.  1865-6,  703,  is  in  substance,  above  section  472,  except  that  it  did 
not  provide  for  an  amendment "  before  answer  or  demurrer  filed ; "  but 
it  did  provide  that  the  copy  of  the  amended  pleading  should  be  served 
"within  ten  days;"  and  that  the  court,  upon  overruling  demurrer  to 
complaint  might,  "upon  terms,"  allow  an  answer  to  be  filed;  and  added 
the  substance  of  section  464,  mpra. 

lOCal.  410:  12  CaL439:  23  Oal.  127;  28  Cal.  245,  668 ;  30  CaL  76;  31  Gal. 
101;84Gal.  16r. 

$  473.  ($  68.)  The  court  may,  in  furtherance  of  Justice, 
and  on  such  terms  as  may  be  proper,  amend  any  pleading  or 

0.  C.  p. — ^13 
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)^oceedingg  by  adding  or  strikmg  out  the  name  of  any  party, 
or^  correcting  a  mistake  in  the  name  of  a  party,  or  a  mis^ 
takeVn  any  other  respect,  and  may,  upon  like  terms,  enlarge 
the  tii^  for  answer  or  demurrer.    The  court  may  likewise, 
upon  affiu^t  showing  good  cause  therefor,  after  notice  to  the 
adverse  {mu^,  allow,  upon  such  terms  as  may  be  just,  an 
amendment  tff^y  pleading  or  proceeding  in  other  particulars, 
and  may,  upon  l^e  terms,  allow  an  answer  to  be  made  after 
the  time  limited  IVthis  code  ;  and  may,  upon  fluch  terms  a» 
may  be  just,  and  upo^payment  of  costs,  leUeve  a  party  or  Mb 
legal  representatires  x^om  a  judgment,  order  or  other  pro-* 
ceeding  taken  against  huH^hrough  his  mistake,  inadvertence, 
surprise  or  excusable  negle^;  and  when,  for  any  cause  satis^ 
factory  to  the  court,  or  th^^dge  at  chambers,  the  party 
aggrieved  has  been  unable  to  ap^  for  the  relief  sought  dur-' 
ing  the  term  at  which  such  judnent,  order  or  proceeding 
complained  of  was  taken,  the  court,  o^the  judge  at  chambera, 
in  vacation,  may  grant  the  relief  upon  application  ma^e 
within  a  reasonable  time,  not  exceeding  dte  months  after  the 
adjournment  of  the  term.    When,  from  an^^use,  the  sum- 
mons and  a  copy  of  the  complaint  in  an  action^ave  not  been 
personally  served  on  the  defendant,  the  court  n^  allow,  on 
such  terms  as  may  be  just,  such  defendant  or  his  I^al  repre- 
sentatives, at  any  time  within  six  months  after  the  rilndition 
of  any  judgment  in  such  action,  to  answer  to  the  meritse^the 
original  action. 

Stat.  1851,  60,  omitted  the  words  *'  and  xxukj  upon  like  terms  enlarge 
the  time  for  answer  or  demurrer "  in  5th  and  6th  lines,  and  inserted 
after  "code"  in  11th  line,  "or  by  an  order  enlarge  snch  time,"  and 
omitted  the  words  between  "excosable  neglect"  in  Idth  line,  and 
"when,  from,"  in  22d  line. 

Stat.  1853, 276,  was  same  as  above  section  473,  adding  to  the  first  sen- 
tence the  words  "or  demurrer  to  an  answer  file,"  and  omitting  all  the 
words  between  "  excusable  neglect "  and  "  when,  from  any  cause." 

Stat.  1860, 300,  was  same  as  above  section  473,  adding  to  the  first  sen- 
tence the  words  "or  replication;"  and  inserting  the  words  "  or  replica- 
tion "  after  "  allow  an  answer;"  and  omitting  all  the  words  between  the 
words  "excusable  neglect"  and  "when,  from  any  cause.'* 

Stat.  1865-6, 843-4,  is  identical  with  above  section  473,  adding  the  words 
"  or  demurrer  to  an  answer  filed  "  to  the  first  sentence. 

Striking  ont  or  adding  party:  1  Cal.  172. 175, 191 ;  2  OaL  237 ;  9  Oal.  56 ; 
ISCal.  9;  13  OaL  70, 556. 


U7  YABXANOB.  ^  474^475 

Bztending  time:   5  CaL  62. 

Amendmeats:  1  CaL  167 ;  3  CaL  115, 2S5;  7  CaL135;  14  CaL  201 ;  17  Cal. 
2B5 :  18  CaL  339 ;  SO  Cal.  318 ;  38  CaL  158 ;  41  CaL  445. 

AxziendmentB  to  complaint:  3  Gal.  75;  5  Cal.  222;  15  CaL  145;  23  Cal. 
18:  27  Cal.  35;  28  Cal.  673;  32  CaL  339;  37  CaL  282. 

Opening  default :  2  CaL  2i0 ;  3  CaL  130 ;  4  CaL  280 ;  5  CaL  137,  406 ;  6  Cal. 
981, 173;  7  CaL  30;  9 CaL  130  16 CaL  377 ;  18  CaL  455;  19  Cal.  113, 706;  20  Cal. 
109. 137 ;  21  Cal.  268 ;  23  Cal.  128.  281 ;  28  Cal.  668,  Bailey  vs.  Taaf  e :  29  CaL 
12, 422;  30  CaL  192;  34  CaL  79;  36  CaL  288 ;  37  CaL  247 ;  40  Cal.  153. 

^  474.  ($  69.)  When  the  plaintiff  la  ignorant  of  the  name 
of  a  defendant,  he  mtisi  ^ate  ihat  fact  in  the  complairU,  and 
such  defendant  maybe  designated  in  any  pleading  or  proceed- 
ing by  any  name,  and  when  his  true  name  is  discoyered  the 
pleading  or  proceeding  must  be  amended  accordingly. 

2CaL562:  40 CaL 480;  42CaL57L 

^  475.  (^  71.)  The  court  must,  in  every  stage  of  an  action, 
disregard  any  error  or  defect  in  the  pleadhigs  or  proceedings 
which  does  not  affect  the  substantial  rights  of  the  parties,  and 
no  judgment  shall  be  reyersed  or  affected  by  reaaon  of  such 
error  or  defect. 

20GU.586;  28 CaL 65^ 213:  81  Oal.  363:  33 CaL  11«  145;  48 CaL  354. 


See  new  $  476  in  appendix. 
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TITLE    VII. 

OF  THE  PROYISIONAL  BEMEDIES  IN  CIVIL  ACTIONS. 

Chafteb     I.  Abbest  and  bail. 

II.  Claim  and  delivebt  of  febsonal  fbopebtt. 

m.  Injunction. 

rv.  Attachment. 

Y.  Becetvebs. 

VI  Deposit  in  coubt.  • 


CHAPTER  L 


ABREST  AND  BAIL. 


Ssonov4T8. 

479. 
480. 
481. 
482. 
483. 
484. 

485. 
486. 
487. 
488. 
489. 
490. 
491. 
493. 

4a3. 


No  person  to.be  arrested  except  as  pre[pcriter~l>7  tbts 

code. 
Oases  in  which  defendant  may  he  arrested. 
Order  for  arrest,  by  whom  made. 
Affidavit  to  obtain  order,  what  to  contain. 
Security  by  plaintiff  before  order  of  anest. 
Order,  when  made,  and  its  form. 
Affidavit  and  order  to  be  delivered  to  the  sheriff  and 

copy  to  defendant. 
Arrest,  how  made. 

Defendant  to  be  discharged  on  bail  or  deposit. 
Bail,  how  given. 
Surrender  of  defendant. 
Sam9. 

Bail,  how  proceeded  against. 
Bail,  how  exonerated. 
Delivery  of  undertaking  to  plaintiff,  and  its  accept 

ance  or  rejection  by  him. 
Notice  of  Justification.     New  imdertaking,  if  other 

bail. 
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SscTioai  494.  Qtuliilcation  of  boiL 

495.  Justiflcatioa  of  bail. 

490.  Allowanoe  of  bail. 

197.  Deposit  of  money  with  slicrlir. 

498.  Payment  of  money  into  court  bj  bh  jriJT.       , 

499.  Substituting  bail  for  deposit. 

600.  Money  deposited,  how  applied  or  disposed  of. 

601.  Sherifi^  when  liable  as  bail,  and  his  discharge  ftom 

liability. 

602.  Proceedings  on  Judgment  against  sheriff. 

608.    Motion  to  vacate  order  of  arrest  or  reduce  baiL    Affl- 

davits  on  motion. 
WL.    When  the  order  vacated  or  bail  reduced. 

^  ^78.  ($  72.)  No  person  can  be  arrested  in  a  civil  action. 
except  as  prescribed  in  this  code* 

49CaL4fi8L 

^  479.  (^  73.)  The  defendant  may  be  arrested  as  herein- 
after prescribed,  in  the  following  cases : 

1.  In  an  action  for  the  recovery  of  money  or  damages  on  a 
canse  of  action  arising  upon  contract,  express  or  implied,  when 
the  defendant  is  about  to  depart  from  the  State,  with  intent  to 
defrand  his  creditors. 

2.  In  an  action  for  a  line  or  penalty,  or  for  money  or  prop- 
erty embezzled,  or  fraudulently  misapplied,  or  converted  to 
his  own  use,  by  a  public  officer ;  or  an  officer  of  a  corporation; 
or  an  attorney,  factor,  broker,  agent  or  clerk,  in  the  course  of 
his  employment  as  such ;  or  by  any  other  person  in  a  fiduciary 

iracity,  or  for  fraudulent  misconduct  or  neglect  in  office,  or 
iii^|ij;gfeasional  employment;  or  for  a  wilful  violation  of 
duty. 

8.  In  an  actixSNc^cover  the  possession  of  personal  prop- 
erty, unjustly  detaineo^ji^  the  property,  or  any  part  there- 
of, has  been  frauduienUy  coilS^Jed,  removed  or  disposed  of, 
80  that  it  cannot  be  found,  or  takel^!ll|^he  sheriff. 

4.  When  the  defendant  has  been  guu^^^a  fraud  in  con- 
tracting the  debt  or  incurring  the  obligatioi^iii^|rliich  the 
action  is  brought;  or  in  concealing  or  disposing  oftilii^j^p- 
erty,  for  the  taking,  detention  or  conversion  of  which 
action  is  bronghi 
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5.  When  the  defendant  has  removed  or  disposed  of  his 
property,  or  is  about  to  do  so,  with  intent  to  defraud  his 
creditors. 

Stat.  1851, 61,  read  "start"  instead  of  "depart/*  added  the  words: 
"arising  after  the  passage  to  this  act"  after  "cases;"  and  the  words: 
"  or  where  or  when  the  action  is  for  wilful  is joiy  to  person,  to  obaracteT 
or  to  property,  knowing  the  property  to  belong  to  another,"  to  the  first 
bubdiyision. 

1  Cal.  345, 4as ;  3  CaL  377 ;  6  Cal.  239 ;  8  Cal.  87, 619. 

$  480.  ($  74.)  An  order  for  the  arrest  of  the  defendant 
must  be  obtained  from  a  judge  of  the  court  in  which  the  action 
is  brought  or  from  a  county  judge. 

$  481.  (^  75.)  The  order  may  be  made  whenever  it  appears 
to  the  judge,  by  the  affidavit  of  the  plaintiff,  or  some  other 
person,  that  a  sufficient  cause  of  action  esists,  and  that  the 
case  is  one  of  those  mentioned  in  section  four  hundred  and 
seventy-nine.  The  affidavit  must  be  either  positive  or  upon 
information  and  belief ;  and  when  upon  information  and  belief » 
it  must  state  the  facts  upon  which  tiie  information  and  belief 
are  founded.  If  an  order  of  arrest  be  made,  the  affidavit  must 
be  ^ed  with  the  clerk  of  the  court. 

2  Cal.  607 ;  3  CaL  377 ;  6  Cal.  57, 318 ;  10  CaL  441. 

^^Nl^rj^  76.)  Before  making  the  order,  the  judge  must 
require  awJ^iiigiundertaking  on  the  part  of  the  plaintiff,  with 
sureties,  to  the  eSu^mjatif  the  defendant  recover  judgment, 
the  plaintiff  will  pay  allcft?^^]jjdcharges  that  may  be  awarded 
to  the  defendant,  and  all  dam^^^n^jch  he  may  sustain  by 
reason  of  the  arrest,  not  exceeding  thCblSiH^gecified  in  tho 
undertaldng,  which  must  be  at  least  five  hundret^SHH^s.  The 
imdertaldng  must  be  filed  with  the  clerk  of  the  court.  ^^^^ 
Stat.  1851, 62,  inserted  between  the  words  "dollars"  and  '*  the  under'* 
taking,"  the  words :  "  Each  of  the  sureties  shall  annex  to  the  undertak- 
ing an  affidavit  that  he  is  a  resident  and  householder,  or  freb  holder, 
within  the  State,  and  worth  double  the  sum  specified  in  the  undertak- 
ing, over  and  above  all  his  debts  and  liabilities,  exclusive  of  property 
exempt  from  exeoutton." 

$  483,  (^  77.;  The  order  may  be  made  at  the  time  of  the 
issuing  of  the  summons,  or  any  time  afterwards  before 
judgment.    It  must  require  the  sheriff  of  the  county  where 
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the  defendant  may  be  found,  foiihTeith  to  arrest  him  and  hold 
him  to  bail  in  a  specified  sum,  and  to  return  the  order  at  a 
time  therein  mentioned,  to  the  clerk  of  the  court  in  which  the 
action  is  pending. 

Stat.  1851,  62,  used  the  words:  **to  aooompany "  instead  of  "at  the 
time  of  the  issuins  of." 

^  484*  (^  78.)  The  order  of  arrest,  with  a  copy  of  the  affi- 
davit upon  which  it  is  made,  must  be  delivered  to  the  sheriff, 
who,  upon  arresting  the  defendant,  must  deliver  to  him  a 
copy  of  the  afi&davit,  and  also,  if  desired,  a  copy  of  the  order 
of  arrest. 

$485.  ($79.)  The  sheriff  must  execute  the  order  by  arrest- 
ing the  defendant  and  keeping  him  in  custody  trntU  discharged 
by  law. 

$  486.  (^  80.)  The  defendant,  at  any  time  before  execution, 
must  be  discharged  from  the  arrest,  either  upon  giving  bail  or 
upon  depositing  the  amount  mentioned  in  the  order  of  arrest. 

Stat.  1851, 62,  added  "as  provided  in  this  chapter." 

$  487.  ($  81.)  The  defendant  may  give  bail  by  causing  a 
written  undertaking  to  be  executed  by  two  or  more  sufficient 
sureties,  to  the  effect  that  they  are  bound  in  the  amount  men- 
tioned in  the  order  of  arrest,  that  the  defendant  will  at  all  times 
render  himself  amenable  to  the  process  of  the  court,  during 
the  pendency  of  the  action,  and  to  such  as  may  be  issued  to 
enforce  tiie  judgment  therein,  or  that  they  will  pay  to  the 
plaintiff  the  amount  of  any  judgment  which  may  be  recovered 
in  the  action. 

Stat.  1851, 62,  inserted  "  stating  their  places  of  residence  and  oooapa> 
tion'*  between  "sureties"  and  "to  the  effect." 

$  488.  ($  82.)  At  any  time  before  judgment,  or  within  ten 
days  thereafter,  the  bail  may  surrender  the  defendant  in  their 
exoneration ;  or  he  may  surrender  himself  to  the  sheriff  of 
the  county  where  he  was  arrested* 

50aL93;8CaL693. 

$  469*  .($  83.)  For  the  purpose  of  surrendering  the  defend- 
ant, the  bail,  at  any  time  or  place  before  they  are  finally 
charged,  may  themselves  arrest,  or,  by  a  written  authority  in- 
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dorsed  on  a  certified  copy  of  the  undertaking,  may  empower 
the  sheriff  to  do  so.  Upon  the  arrest  of  defendant  by  the 
sheriff,  or  upon  his  delivery  to  the  sheriff  by  the  bail,  or  upon 
his  own  surrexider,  the  bail  are  exonerated,  if  such  arrest,  de' 
livery  or  surrender  take  place  before  the  expiration  of  ten  days 
after  judgment;  but  if  such  arrest,  delivery  or  surrender  be 
not  made  within  ten  days  after  judgment,  the  bail  are  finally 
charged  on  their  undertaking,  and  bound  to  pay  the  amount 
of  the  judgment  within  ten  days  iUereafter. 

6Cal.57. 

$  490.  ($  84.)  If  the  bail  neglect  or  refuse  to  pay  the  judg- 
ment within  ten  days  after  they  are  finally  charged  an  action 
may  be  commenced  against  such  bail  for  the  amount  of  the 
original  judgment. 

Stat.  1851, 63,  Bubstituted  for  that  portion  of  the  seotion  following  the 
words:  "finally  charged,"  the  words  "judgment  against  such  bail  for 
the  amount  of  such  original  judgment,  may  be,  by  order  of  the  court* 
upon  affidavit  of  such  neglect  or  refusal,  entered  against  the  baiL" 

Stat.  1854, 60,  was  same  as  above  seotion  490. 

$  491.  (^  85.)  The  bail  are  exonerated  by  the  death  of  the 
defendant  or  his  imprisonment  in  a  state  prison,  or  by  his  legal 
discharge  from  the  obligation  to  render  himself  amenable  to 
the  process. 

$  493.  ({  86.)  Within  the  time  limited  for  that  purpose, 
the  sheriff  must  file  the  order  of  arrest  in  the  office  of  the  clerk 
of  the  court  in  which  the  action  is  pending,  with  his  return 
indorsed  thereon,  together  with  a  copy  of  tiie  undertaking  of 
the  bail.  The  original  undertaking  he  must  retain  in  his  pos- 
session until  filed,  as  herein  provided.  The  plaintiff,  within 
ten  days  thereafter,  may  serve  upon  the  sheriff  a  notice  that 
he  does  not  accept  the  bail,  or  he  is  deemed  to  have  accepted 
them,  and  the  sheriff  is  exonerated  from  liabiliiy.  If  no  notice 
be  served  within  ten  days,  the  original  undertaking  must  be 
filed  with  the  clerk  of  the  court. 

$  498.  ($  87.)  Within  five  days  after  the  receipt  of  notice, 
the  sheriff  or  defendant  may  give  to  the  plaintiff,  or  his  attor- 
ney, notice  of  the  justification  of  the  same,  or  other  bail 
(specifying  the  places  of  residence  and  occupations  of  the 
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latter) ,  before  a  judge  of  the  court  or  county  judge,  or  oonnty 
derk,  ftt  a  specified  time  and  place ;  the  time  to  be  not  less  than 
fiye  nor  more  than  ten  days  thereafter,  except  by  consent  of 
parties.  In  case  other  bail  be  given,  there  must  be  a  new  un- 
dertaking. 

^494.     ($  88.)  The  qoalifioations  of  baU  are  as  foUows : 
^^CkniMi^bfig^h^lbe  a  resident  and  householder,  or 
freeholder,  within  tne  couni 

2.  Each  must  be  worth  the  amount  specified  in  the  order 
of  arrest,  or  the  amount  to  which  the  order  is  reduced,  as  pro- 
vided in  this  chapter,  oyer  and  above  all  his  debts  and  liabil- 
ities, exdusive  of  property  exempt  from  execution ;  but  the 
judge  or  county  clerk,  on  justification,  may  allow  more  tTian 
two  sureties  to  justify,  severally,  in  amounts  less  than  that  ex- 
pressed in  the  order,  if  the  whole  justification  be  equivalent 
to  that  of  two  sufficient  bail.    [  Vide  $  1057.] 

^  495.  (^  89.)  For  the  purpose  of  justification,  each  of  the 
bidl  must  attend  before  the  judge  or  county  clerk,  at  the  time 
and  place  mentioned  in  the  notice,  and  may  be  examined  on 
oath,  on  the  part  of  {he  plaintiff,  touching  his  sufficiency,  in 
such  manner  as  the  judge  or  clerk,  in  his  discretion,  may  think 
proper.  The  examination  must  be  reduced  to  writing,  and 
subscribed  by  the  bail,  if  required  by  the  plaintiff. 

f  496i.  ($  90.)  If  the  judge  or  clerk  find  the  bail  sufficient, 
he  must  auiex  the  examination  to  the  undertaking,  indorse 
his  aUowanoe  thereon  and  cause  them  to  be  filed,  and  the  sheiiff 
is  thereapon  exonerated  from  liability. 

$  49T.  ($91.)  The  defendant  may,  at  the  time  of  his 
arrest,  instead  of  giving  bail,  deposit  with  the  sheriff  the 
amount  mentioned  in  the  order.  In  case  the  amount  of  the 
bail  be  reduced,  as  provided  in  this  chapter,  the  defendant  may 
deposit  such  amount  instead  of  giving  bail.  In  either  case, 
the  sheriff  must  give  the  defendant  a  certificate  of  the  deposit 
made,  and  the  defendant  must  be  discharged  from  custody. 

^  498.  ($  92.)  The  sheriff  must,  immediately  after  the  de- 
posit, pay  the  same  into  court,  and  take  from  the  clerk  receiv* 


^$  409-508  FBOTlSIONAIi  SEXEDIES.  154 

ing  the  same  two  certificates  of  sach  payment,  the  one  of  which 
he  shall  deliver  to  the  plaintiff's  attorney,  and  the  other  to  the 
defendant  For  any  de£anlt  in  making  such  payment,  the  same 
proceedings  may  be  had  on  the  official  bond  of  the  sheriff,  to 
collect  the  sum  deposited,  as  in  other  cases  of  delinquency. 

Stat.  1851, 64,  contained  the  words  "or  transmit "  after  "  deliver"  and 
the  words  '*  plaintiff  or  his  attorney  "  in  lieu  of  "  plaintiff's  attorney." 

$  499.  ($  93.)  If  money  is  deposited,  as  provided  in  the 
last  two  sections,  bail  may  be  given,  and  may  justify  upon  no- 
tice, at  any  time  before  judgment ;  and  on  the  filing  of  the 
undertaking  and  justification  with  the  clerk,  the  money  depos- 
ited must  be  refunded  to  the  defendant. 

§  500.  ($  94.)  Where  money  has  been  deposited,  if  it  re- 
main^n  deposit  at  the  time  of  the  recovery  of  a  judgment  in 
favor  of  the  plaiutiff,  the  clerk  must,  under  the  direction  of 
the  court,  apply  the  same  in  satisfaction  thereof ;  and  after 
satisfying  the  judgment,  refund  the  surplus,  if  any,  to  the  de- 
fendant. If  ilie  judgment  is  in  favor  of  the  defendant,  the 
clerk  must,  under  like  direction  of  the  court,  refund  to  l^im 
the  whole  sum  deposited  and  remaining  unapplied. 

$  501*  (^  95.)  If,  after  being  arrested,  the  defendant  escape 
or  is  rescued,  the  sheriff  is  liable  as  bail ;  but  he  may  discharge 
himself  from  such  liability  by  the  giving  bail  at  any  time  be- 
fore judgment. 

Stot.  1851, 64,  contained:  '*  and  jostifloation  of  "  after  "  siving." 

^  50^  ($  96.)  If  a  judgment  is  recovered  against  the  sheriff, 
upon  his  liability  as  baU,  and  an  execution  thereon  is  returned 
unsatisfied  in  whole  or  in  part,  the  same  proceedings  may  be 
had  on  his  official  bond,  for  the  recovery  of  the  whole  or  any 
deficiency,  as  in  other  cases  of  delinquency. 

^M^^^97. )  A  defendant  arrested  may  at  any  time  before 
the  ju8tiflcauo!M«Siaj^pply  to  the  judge  who  made  the  order, 
or  the  court  in  which^^ESmi^^^endlng,  upon  reasonable 
notice,  to  vacate  the  order  of  arr^HT^^MidjiJi^he  amount 
of  bail.  If  the  application  is  made  upon  affidavit^l^^i^^^i^ 
of  the  defendant,  but  not  otherwise,  the  plaintiff  may  oppose 
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the  same  by  affidavits  or  other  proofs,  in  addition  to  those  on 
which  the  order  of  arrest  was  made. 

Stat.  ISf  1, 64,  contained :  "  to  the  plaintiff  "  after  **  notfoe." 

1  Cal.  345:  2  CaL  007 ;  3 Oal.  377 ;  6  Cal.  57. 

§  504.  ($  98.)  If,  upon  such  application,  it  appears  that 
there  was  not  sufficient  cause  for  the  arrest,  the  order  must  be 
vacated,  or  if  it  appears  that  the  bail  was  fixed  too  high,  the 
amount  must  te  reduced. 

Stat.  \mi,  au  contained:  " latiefaetorily  "  before  the  word:  "appear'* 
in  both  inatanceA 


i 
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CHAPTEE  II. 

CLAIM  AND  DELIVEBY  OF  PEBSONAL  PROPEBTY. 

Sbcxion  509.  Delivery  of  personal  property,  when  it  may  be  claimed 

610.  Affidavit  and  its  requisites. 

511 .  Kequisition  to  sbcriff  to  take  and  deliver  the  -pToyertj. 

512.  Security  on  the  part  of  the  plaintiff  and  proceedings 

in  serving  the  order. 
613.    Exception  to  sureties  and  proceedings  thereon,  or  on 

failure  to  except. 
514.    Defendant,  when  entitled  to  redelivery 
615.    Justification  of  defendant's  sureties. 
61C.    Qualification  of  sureties. 
617.    Property,  how  taken,  when  concealed  in  building  or 

inclosure. 

518.  Property,  how  kept. 

519.  Claim  of  property  by  third  person. 

620.    Notice  and  affidavit,  when  and  where  to  be  filed. 
521.    Actions  on  undertaking. 

$  509.  ($  99.)  The  plaintiff  in  an  action  to  recover  the 
possession  of  personal  property  may,  at  the  time  of  issuing 
the  summons,  or  at  anytime  before  answer,  claim  the  delivery 
of  such  property  to  him,  as  provided  in  this  chapter. 

3Cal.  469;  11  Cal.  262;  14  Cal.  410;  22  Gal.  i;{9;  27Cal.  451;  28  Gal  G05;  26 
Gal.  313, 619;  34  Gal.  645;  36  Gal.  110 ;  38  Cal.  483,  507. 

$  510.  *  ($  100.)  Where  a  delivery  is  claimed,  an  affidavit 
must  be  made  by  the  plaintiff,  or  by  some  one  in  his  behalf, 
showing — 

1.  That  the  plaintiff  is  the  owner  of  the  property  claimed 
(particularly  describing  it)  or  is  entitled  to  the  possession 
thereof. 

2.  That  the  property  is  wrongfully  detained  by  the  de- 
fendant. 

3.  The  alleged  cause  of  the  detention  thereof,  according  to 
his  best  knowledge,  information  and  belief. 
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4.  That  it  has  not  been  taken  for  a  tax,  assessment  or  fine, 
pursuant  to  a  statute;  or  seized  under  an  execution  or  an 
attachment  against  the  property  of  the  plaintiff;  or  if  so 
seized,  that  it  is  by  statute  exempt  from  such  seizure. 

6.    The  actual  value  of  the  property. 

Stot.  1851, 65,  contained,  "lawfully  "  before  "  enUtied.** 

Expressly  applied  to  justices'  courts,  vide  §  870. 

$  511«  *  ($101.)  The  plaintiff  or  his  attorney  may,  there- 
upon, by  an  indorsement  in  writing  upon  the  affidavit,  require 
the  sheriff  of  the  county  where  the  property  claimed  may  be 
to  take  the  same  from  the  defendant. 

Stat.  1851,  GH,  used  the  -words;  "A  judge  of  tke  court  in  which  the 
action  is  brought  or  a  county  judge,  "instead  of  "the  plaintiff  or  his 
attorney,"  and  added  after  " defendant "  the  words  "and  deliver  it  to 
tho  plaintiff  upon  receiving  the  undertaking  mentioned  in  the  next 
section.'* 

Stat.  1854,  60-61,  is  same  as  above  section,  511. 

Expressly  applied  to  justices'  courts,  vid»  §  870. 

3CaI.469. 

$  5158,  ♦  ($  102. )  tlpon  a  receipt  of  the  affidavit  and  no- 
tice with  a  written  imdertaking,  executed  by  two  or  more 
sufficient  sureties,  approved  by  the  sheriff,  to  the  effect  that 
they  are  bound  to  the  defendant  in  double  the  value  of  the 
property  as  stated  in  the  affidavit  for  the  prosecution  of  the 
action,  for  the  return  of  the  property  to  the  defendants,  if 
return  thereof  be  adjudged,  and  for  the  payment  to  him 
of  such  sum  as  may  from  any  causo  be  recovered  against 
the  plaintiff,  the  sheriff  must  forthwith  take  the  property 
described  in  the  affidavit,  if  it  be  in  the  possession  of  the  de- 
fendant or  his  agent,  and  retain  it  in  his  custody.  He  must, 
without  delay,  servo  on  the  defendant  a  copy  of  the  affidavit, 
notice  and  undertaking,  by  delivering  the  same  to  him  per- 
sonally, if  he  can  be  found,  or  to  his  agent  from  whose  pos- 
session the  property  is  taken ;  or,  if  neither  can  be  found,  by 
leaving  them  at  the  usual  place  of  abode  of  either,  with  some 
person  of  suitable  age  and  discretion,  or,  if  neither  have  any 
known  place  of  abode,  by  putting  them  in  the  nearest  post- 
office,  directed  to  the  defendant. 

Stat.  18S1,  65,  used  "order,"  instead  of  "notice;"  and  inserted  "to 
the  defendant "  after  the  word  "  bound." 
C.  O.  P — ^1* 
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Stat.  1854, 61,  is  same  as  above  eeof  ion,  612. 
Expressly  applied  to  jastioes*  courts,  vide  f  870. 
3  Gal.  112:  4  CaL  113;  7  Gal.  390;  8  Gal.  446;  11  Oal.  262;  21  CaL  274;  24 
Gal.  147. 

$  518.  *  ($  103.)  The  defendant  may,  within  two  days 
after  the  service  of  a  copy  of  the  affidavit  and  undertaking, 
give  notice  to  the  sheriff  that  he  excepts  to  the  sufficiency  of 
the  sureties.  If  he  fails  to  do  so,  he  is  deemed  to  have  waiyed 
all  objection  to  them.  When  the  defendant  excepts,  the  sure- 
ties must  justify  on  notice  in  like  manner  as  upon  bail  on 
arrest ;  and  the  sheriff  is  responsible  for  the  sufficiency  of  the 
sureties  until  the  objection  to  them  is  either  waived  or  until 
they  justify.  If  the  defendant  except  to  the  sureties,  he  can 
not  reclaim  the  property  as  provided  in  the  next  section. 

Stat.  1851, 65,  contained,  "  as  above  provided  "  after  "either  waived." 

Expressly  applied  to  justices'  courts,  etcfo  h  870, 

$  514.  #  (5  104.)  At  any  time  before  the  delivery  of  the 
property  to  the  plaintiff  the  defendant  may,  if  he  do  not  except 
to  the  sureties  of  the  plaintiff,  require  the  return  thereof,  upon 
giving  to  the  sheriff  a  written  undertaking,  executed  by  two 
or  more  sufficient  sureties,  to  the  effect  that  they  are  bound  in 
double  the  valne  of  the  property,  as  stated  ia  the  affidavit  of 
the  plaintiff,  for  the  delivery  thereof  to  the  plaintiff,  if  such 
delivery  be  adjudged,  and  for  the  payment  to  him  of  such  sum 
as  may,  for  any  cause,  be  recovered  against  the  defendant.  If 
a  return  of  the  property  be  not  so  required  within  five  days 
after  the  taking  and  service  of  notice  to  the  defendant,  it 
must  be  delivered  to  the  plaintiff,  except  as  provided  in  $  519. 

Expressly  applied  to  justices'  courts,  vide  8  870. 

2  Gal.  522;  7  Gal.  568 ;  11  Gal.  262. 

$  515.  iff  (^  105.)  The  defendant's  sureties,  upon  notice  to 
the  plaintiff  of  not  less  than  two  or  more  than  five  days,  must 
justify  before  a  judge  or  county  clerk,  in  the  same  manner  as 
upon  bail  on  arrest;  and  upon  such  justification  the  sheriff 
must  deliver  the  property  to  the  defendant.  The  sheriff  u 
responsible  for  the  defendant's  sureties  until  they  justify,  or 
until  the  justification  is  completed  or  waived,  and  may  retain 
the  property  until  that  time ;  if  they,  or  others  in  their  place, 
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fail  to  justify  at  the  time  and  place  appointed,  he  mnst  de- 
liver the  property  to  the  plaintiff. 

Stat.  1851,  68^  oontained,  "expressly"  before  "waived." 

BaqyreoBly  applied  to  jnstioes'  courts,  vfde  %  870. 

§  51<l.    *  (^  106.)   The  qualifications  of  sureties  most  be 
,  each  as  are  prescribed  by  this  code,  in  respect  to  bail  upon  m 
order  of  arrest. 
BxiireBsly  applied  to  jnstioes*  ootuts,  vide  8  870. 

^  61T.  *  ($  107.)  If  the  property  or  any  part  thereof  be 
concealed  in  a  building  or  inclosure,  ^e  sheriff  must  publicly 
demand  its  delivery;  if  it  be  not  delivered  he  must  cause  the 
building  or  inclosure  to  be  broken  open,  and  take  the  property 
into  his  possession ;  and,  if  necessary,  he  may  call  to  his  aid 
ihe  power  of  his  county. 

EzpTesslj  applied  to  justices*  courts  by  S  870.    Vide  §§  494, 1057. 

$  518.  #  (^  108.)  When  the  sheriff  has  taken  property,  as 
in  this  chapter  provided,  he  must  keep  it  in  a  secure  place,  and 
deliver  it  to  the  party  entitled  thereto,  upon  receiving  his  fees 
for  taking  and  his  necessary  expenses  for  keeping  the  same. 

Expressly  applied  to  jnstioes'  ooorts,  vide  %  870 

$  619,  #  ($  109.)  If  the  property  taken  be  claimed  by  any 
other  x)erson  than  the  defendant  or  his  agent,  and  such  person 
make  affidavit  of  his  title  thereto,  or  right  to  the  possession 
thereof,  stating  the  grounds  of  such  title  or  right,  and  serve 
the  same  upon  the  sheriff,  the  sheriff  is  not  bound  to  keep  the 
property  or  deliver  it  to  the  plidntiff,  unless  the  plaintiff,  on 
demand  of  him  or  his  agent,  indemnify  the  sheriff  against  such 
claim,  by  an  undertaking,  by  two  stdSQcient  sureties ;  and  no 
claim  to  such  property  by  any  other  person  than  the  defendant 
or  his  agent  is  valid  against  the  sheriff  unless  so  made. 

Stat.  1851, 66,  contained  between  "sureties"  and  "and  no  claim,"  the 
words  "  accompanied  by  their  affldavits,  that  they  are  each  worth  double 
the  yalne  of  the  property  as  specified  in  the  affidavit  of  the  plaintiff,  over 
aad  above  their  debts  and  liabilities,  exclusive  of  property  exempt  from 
execution,  and  are  freeholders  or  householders  in  the  county.** 

Expressly  applied  to  justices'  courts,  vide  8  870. 
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$  520.  #  ($  110.)  The  sheriff  most  file  the  notice,  under- 
taking  and  affidavit,  with  his  proceedings  thereon,  with  th» 
clerk  of  the  court  in  which  the  action  is  pending,  within 
twenty  days  after  taking  the  property  mentioned  therein. 

Stat.  1851, 6T, used  "order"  instead  of  "notice,  undertaking,"  and 
added,  "or  ft  the  clerk  reside  in  another  ootmtjj  shall  mail  or  forwaid 
the  same  within  that  time." 

Stat.  1854, 61,  same  as  §  520. 
•   Expressly  applied  to  justices'  oourts,  viefe  §  870. 
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Expressly  applied  to  justices'  courts,  vide  S  870. 
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OHAPTEB  rCL 

INJUNCTION. 

Saofoonr  625.    Injunction,  wliat  is  and  who  may  grant  it. 
526.    When  it  may  be  granted. 

627.  At  what  time  it  may  be  granted,  and  what  is  require 

to  obtain  it. 

628.  Injunction  after  answer. 

529.  Security  npon  injunction. 

530.  Order  to  show  cause  why  injunction  should  not  be 

granted. 

531.  Injunction  to  suspend  business  of  a  corporation,  how 

and  by  whom  granted. 
632:    Motion  to  vacate  or  modify  injunction. 
533.    When  to  be  vacated  or  modified. 

$  535.  ($  111.)  An  injnnction  is  a  writ  or  order  requiring 
a  person  to  refrain  from  a  particular  act.  It  may  be  granted  by 
the  court  in  which  the  action  is  brought,  or  by  a  judge  thereof, 
or  by  a  county  judge ;  and  when  made  by  a  judge,  it  may  be 
enforced  as  the  order  of  the  court. 

1  CaL  396:  2  Cal. 462, 590 ;  4  Oal.  31. 67 ;  6  Cal.  88,  449;  8  Cal.  26.  34,  66, 268, 
q»:  9Ca]^  77, 607;  lOCal.  347;  23 CaL  362, 465:  28  Cal.  84;  34  Oal.  270. 
Oounty  judge:   6  OaL  88, 449;  12  OaL  440;  23  OaL  464 ;  27  OaL  151. 

$  596.  ($  112.)  An  injunction  may  be  granted  in  the  fol- 
lowing cases : 

1.  When  it  appears  by  the  complaint  that  the  plaintiff  is 
entitled  to  the  relief  demanded,  and  such  relief,  or  any  part 
thereof,  consists  in  restraining  the  commission  or  continuance 
of  the  act  complained  of,  either  for  a  limited  period  or  perpet- 
ually. 

2.  When  it  appears  by  the  complaint  or  affidavit  that  the 
commission  or  continuance  of  some  act  during  the  litigation 
would  produce  waste  or  great  or  irreparable  injury  to  the 
plaintiff. 

3.  When  it  appears  during  the  Htigation  that  the  defendant 
is  doing  or  threatens,  or  is  about  to  do,  or  is  procuring  or  suf- 
fering to  be  done,  some  act  in  violation  of  the  plaintiff's  rights, 
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respecting  the  subject  of  theaction,  and  tending  to  render  the 
judgment  ineffectual. 

8  Cal.  238;  4  Cal.  31 ;  5  Gal.  119;  6  OaL  41 ;  8  GaL  892;  12  CaL  105^  440;  18 
Gal.  156;  14  Cal.  460,  544;  15  Cal.  107,  127;  18  CaL  42,  206;  22  CaL  485;  27 
CaL  433, 643;  29 Cal.  124;  33 CaL  497 ;  84 CaL  14, 272 ; 35  CaL  476, 548;  37  CaL 
282;  39  Cal.  292. 

$  5^7.  ($  113.)  The  injunction  may  be  granted  at  the  time 
of  issuing  the  summons,  upon  the  complaint,  and  at  any  time 
afterwards,  before  judgment,  upon  affidavits.  The  complaint 
in  the  one  case,  and  the  affidavits  in  the  other,  must  show  sat- 
isfactorily, that  sufficient  grounds  exist  therefor.  No  injunc- 
tion can  be  granted  on  the  complaint  unless  it  is  verified. 
When  granted  on  the  complaint,  a  copy  of  the  complaint  and 
verification  attached  must  be  served  with  the  injunction ;  when 
granted  upon  affidavit,  a  copy  of  the  affidavit  must  be  served 
with  the  injunction. 

Stat.  1851,  67,  contained  between  the  vords  "verified"  and  'Vhen 
granted,"  the  words,  "  by  the  oath  of  the  plaintiff,  or  some  one  in  his 
behalf,  that  he  the  person  making  the  oath  has  read  the  complaint,  or 
heard  the  complaint  read,  and  knows  the  contents  thereof,  and  the  same 
is  true  of  his  own  knowledge,  except  the  matters  therein  stated  on  in- 
formation and  belief,  and  that  as  to  those  matters  he  beHeves  it  to  be 
true." 

1  CaL  ?t96;  12  Cal.  107;  16  CaL  386 ;  19  Cal.  84. 

Falkinburg  vs.  Lucy,  35  Cal.  52. 

$  528.  ($  114.)  An  injunction  cannot  be  allowed  after  the 
defendant  has  answered,  unless  upon  notice,  or  ui)on  an  order 
to  show  cause ;  but  in  such  case  the  defendant  may  be  restrained 
until  the  decision  of  the  court  or  judge  granting  or  refusing 
the  injunction. 

6  CaL  449 ;  22  CaL  362.    Falkenberg  vs.  Lucy,  35  CaL  52, 

($  115.)  On  granting  an  injunction  the  court  or 
Judge  musTt^qqjre,  except  where  the  people  of  the  state  are  a 
pariy  plaintiff,  armCtss^mdertaking  on  the  part  of  the  plain- 
tiff, with  sufficient  sureties^t^iM^ffect  that  the  plaintiff  will 
pay  to  the  party  enjoined  such  dS^ligiiij^ot  exceeding  an 
amount  to  be  specified,  as  such  party  may  sus!feBkii^reason  of 
the  injunction,  if  the  court  finally  decide  that  the  pit 
not  entitled  thereto. 

1  CaL  396;  2  CaL  245;  8  Cal.  216;  6  CaL  399;  10  CaL 847;  12 CaL  105;  18 
Oal.  C25;  25  CaL  169;  28  Cal.  11, 539;  37  Cal.  34, 
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^  58©.  \j^  116.)  If  the  court  or  judge  deem  it  proper  that 
tne  aefeikdant,  or  any  of  several  defendaats,  should  be 
heard  before  granting  the  injunction,  an  order  may  be  made 
requiring  cause  to  be  shown,  at  a  specified  time  and  place,  why 
the  injunction  should  not  be  granted ;  and  the  defendant  may, 
in  the  meantime,  be  restrained. 

18  Gal.  565,  SS8 :  15  Gal.  107 ;  22  Gal.  479. 

$  531.  (^  117.)  An  injunction  to  suspend  the  general  and 
ordinary  business  of  a  corporation  cannot  be  granted  except  by 
the  court  or  a  judge  thereof ;  nor  can  it  be  granted  without  due 
notice  of  the  application  therefor  to  the  proper  officers  or  man- 
ag^g  agent  of  the  corporation,  except  when  the  people  of  this 
state  are  a  party  to  the  proceeding. 

Stat.  1851,  68,  omitted  the  words  "or  a  judge  thereof"  and  "or  a 
managing  agent,"  which  were  inserted  by  stat.  1865-6, 703 

^  533.  (^  118.)  If  an  injunction  be  granted  without  notice, 
the  defendant,  at  any  time  before  the  trial,  may  apply,  upon 
reasunable  notice  to  the  judge  who  granted  the  injunction,  or 
to  tlie  court  in  which  the  action  is  brought,  to  dissolve  or  mod- 
ify the  same.  The  application  may  be  made  upon  the  com- 
plaint and  the  affidavit  on  which  the  injunction  was  granted,  or 
upon  affidavit  on  the  part  of  the  defendant,  with  or  without 
the  answer.  If  the  application  be  made  upon  affidavits  on  the 
part  of  the  defendant,  but  not  otherwise,  the  plaintiff  may 
oppose  the  same  by  affidavits  or  other  evidence,  in  addition  to 
those  on  which  the  injunction  was  granted. 

8Gal.268;  9GaL553;  12CaL441:  16  Gal.  83;  22  Gal. 479;  23 Gal. 82, 464; 
29  GaL  124.   Falkenberg  vs.  Lacy,  35  Gal.  52 ;  39  Gal.  157. 

%  533.  (^  119.)  If  upon  such  application  it  satisfactorily 
appear  that  there  is  not  sufficient  ground  for  the  injunction,  it 
must  be  dissolved ;  or  if  it  satisfactorily  appear  that  the  extent 
of  the  injunction  is  too  great,  it  must  be  modified. 
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CHAPTEE  IV. 

ATTACHMENT. 

8K0II0K  637.  Attaclmient,  when  and  in  what  cases  may  Issiie. 

538.  Affidavit  for  attachment,  what  to  contain. 

639.  Undertaking  on  attachment. 

640.  Writ,  to  whom  directed  and  what  to  state. 

641.  Shares  of  stockanddebts  due  defendant,  how  attached 

and  disposed  of. 

642.  How  real  and  personal  property  shall  be  attached. 

643.  Attorney  to  give  written  instructions  to  sheriff  what 

to  attach. 

644.  Garnishment,  when  garnishee  liable  to  plaintiff. 

645.  Citation  to  garnishee  to  appear  before  a  court  or  judge, 

646.  Inventory,  how  made.    Party  refusing  to  give  memo- 

randum may  be  compelled  to  pay  costs. 

647.  Perishable  property,  how  sold.     Accounts  without 

suit  to  be  collected. 

648.  Property  attached  may  be  sold  as  under  execution,  if 

the  interests  of  the  parties  require. 

649.  When  property  claimed  by  a  third  party,  how  tried. 

650.  If  plaintiff  obtains  judgment,  how  satisfied. 

651.  When  there  remains  a  balance  due,  how  collected. 
552.    When  suits  may  be  commenced  on  the  undertaking. 
653.    If  defendant  recover  judgment,  what  the  sheriff  is  to 

deliver. 
664    Proceedings  to  release  attachment,  before  whom  taken. 
655.    Attachment,  in  what  cases  it  may  be  releasedand  upon 

what  terms. 
666.    When  a  motion  to  discharge  attaohmmt  may  be  made, 

and  upon  what  grounds. 

657.  When  motion  made  on  affidavit,  it  may  be  opposed 

by  affidavit. 

658.  When  writ  must  be  discharged. 

659.  When  writ  to  be  returned. 

$  537.  ($  120.)  The  plaintiff,  at  the  time  of  issuing  the 
Bummons,  or  at  any  time  afterward,  may  have  the  property  of 
the  defendant  attached  aa  security  for  l^e  satisfaction  of  any 
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jadgment  that  may  be  recovered,  unless  defendant  give  secu- 
rity to  pay  such  judgment,  as  in  this  chapter  provided,  in  th^ 
following  cases : 

an  action  upon  a  contract,  express  or  implied,  for  the 
direct  pay!!!d!i^2,^money,  which  contract  is  made  or  is  payable 
in  this  State,  and  ijj  le^^gg^ed  by  mortgage,  lien  or  pledge 
upon  real  or  personal  pr^e^^^^^fso  secured,  that  such 
security  has  been  rendered  nugatory  Dy'tn3«eis^of^the  defend- 

2.  In  an  action  upon  a  contract,  express  or  implied,  against 
a  defendant  not  residing  in  this  State. 

Stat.  1861, 68,  same  in  substance,  adding  "made  after  the  passage  of 
this  act "  after  the  word  "implied; "  also,  omitting  the  words  "lien  ox 
pledge,*'  "  or  if  so  secured  that  such  security  has  been  rendered  nuga- 
tory by  the  act  of  the  defendant; "  also  subdivision  2. 

Stat.  1853, 276,  same  as  above  section  537,  omitting  in  the  first  subdi- 
vision the  words  "  lien  or  pledge,"  and  the  words  "or  if  so  secured  that 
such  secority  has  been  rendered  nugatory  by  the  act  of  the  defendant." 

Stat.  1856, 152,  was  same  as  above  section  537,  down  to  subdivisions, 
omittiBg  the  words  "  as  in  this  chapter  provided,"  and  thereafter  read : 

"First— Where  the  debtor  is  not  a  resident  of  this  State. 

"  Second— "Where  the  debtor  has  absconded  or  absented  himself  from 
his  nsoal  place  of  abode,  or  is  about  to  abscond  or  absent  himself,  so 
that  the  ordinary  process  of  law  cannot  be  served  upon  him. 

"Third— Where  the  debtor  conceals  himself,  so  that  the  ordinary  pro- 
cess of  law  cannot  be  served  upon  him. 

"  Foorth- Where  the  debtor  has  removed,  or  is  about  to  remove,  any 
of  his  property  or  effects  out  of  this  S'.ate  to  the  injury  of  his  creditors, 
or  with  the  intent  to  hinder,  delay,  or  defraud  them. 

"Fifth— Where  the  debtor  has  fraudulently  conveyed,  assigned,  or 
otherwise  disposed  of,  or  is  about  to  fraudulently  convey,  assign,  or 
otherwise  dispose  of  his  property  or  effects  with  the  intent  to  hinder 
delay,  or  defraud  his  creditors. 

"  Sixth— Where  the  debtor  has  fraudulently  concealed,  or  is  about  to 
fraudulently  conceal  his  property  or  effects  with  the  intent  to  hinder, 
delay,  or  defraud  his  creditors. 

"  Seventh— Where  the  debtor  fraudulently  contracted  the  debt,  or  in- 
enrred  the  obligation,  respecting  which  the  suit  is  brought." 

Stat.  1860, 300,  Is  same  as  above  section  537. 

2 CaL  17 ;  3  Gd.  206;  6  Gal.  277 ;  8  Cal.  260<  570;  90aL  262, 538 ;  14Cal.  47; 
ISCal.  378;  21  CaL  280;  23  CaL  508;  28  Cal.  281;  29  Cal.  859;  32  Cal.  55;  35 
CaL199. 

^  538.  #  (^  121.)  The  clerk  of  the  court  must  issue  the  writ 

of  attachment  upon  receiving  an  affidavit  by,  or  on  behalf  of, 

plaintiff,  showing— 
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<|.  That  the  defendant  is  indebted  to  the  plaintiff  (apecify- 
ingOlj^inonnt  of  0uch  indebtedness,  over  and  above  all  legal 
set-ofEs  oK^ounter  claims) ,  upon  a  contract,  express  or  implied, 
for  the  direc^n^ment  of  money,  and  that  such  contract  was 
made  or  is  payaD^i^  this  State,  and  that  the  payment  of  the 
same  has  not  bee^li^ared  by  any  mortgage,  lien  or  pledge 
nponreaJ  or  personidplimerty;  or, 

2.  That  the  defendant  isS^^^^  ^  ^^  plaintiff  (speciiT* 
ing  the  amount  of  such  indebtShi^,  as  near  as  may  be,  over 
and  above  all  legal  se^ffs  or  counteK|daims,)  and  that  the  de- 
fendant is  a  non-resident  of  the  State ;  flD|^ 

3.  That  the  sum  for  which  the  attachmi^t  is  asked  is  an 
actual  bona  Me  existing  debt,  due  and  owing  ^h^he  defend- 
ant to  the  plaintiff,  and  that  the  attachment  is  not  schi^ht,  and 
the  action  is  not  prosecuted,  to  hinder,  delay  or  defrauH^y 
creditor  or  creditors  of  the  defendant.  ^^ 

Stat.  1S51, 68,  was  same  as  above  omitting  snbdivisioiui  2  and  3,  and 
the  trords"  lien  or  pledge"  and  inserting  before  "showing,"  "which 
shall  be  filed;"  also  substituting  "was  made  after  the  passage  of  this 
act ;  and  was  made  or  is  payable  in  this  State  "  instead  of  "was  made  or 
is  payable  in  this  State." 

Stat.  1853, 277,  was  same  as  above  section  538,  omitting  subdivision  3, 
and  the  words  "lien  or  pledge,"  and  inserting  before  "showing,"  '*which 
shall  be  filed ; "  also,  "or"  for  "and,"  in  UcOiea. 

Stat.  18fi8, 153,  was  same  as  18S3,  substituting  for  subdivision  2  thereof, 
the  words:  "That  the  deponent  has  good  reason  to  believe,  and  does 
believe,  that  one  or  more  of  the  causes  set  forth  in  the  several  of  the 
next  preceding  section  actually  exists  at  the  time  of  making  the  affi- 
davit, reciting  the  facts  upon  which  such  belief  is  founded." 

Stat.  1860, 301,  is  same  as  above  section  538,  inserting  before  **Bhowing," 
"which  shall  be  filed." 

{Vide  section  437.) 

4Cal.l95;7Oal.892;8OaL2e0;lSOaL  434;  t8  Oal  1S2;  25  Gal.  202;  35 
Oal.  199. 


($  122.)  Before  issuing  the  writ,  the  clerk  must  re- 
quire a  III  ilt^ilinndertaking  on  the  part  of  the  plaintiff,  in  a 
sum  not  less  ^ShNi^undred  dollars,  and  not  exceeding  the 
amount  claimed  by  theplMii^iffwith  sufficient  sureties,  to  the 
effect  that  if  the  defendant  recoyS^^i^omaent,  the  plaintiff  will 
pay  all  costs  that  may  be  awarded  t^H^N^^fendant  and  all 
damages  which  he  may  sustain  by  reason  of  m^NI«fiki^ent, 
not  exceeding  the  sum  specified  in  the  undertaking. 
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Stat.  185B,  158,  inserted  words  "  or  if  the  attaclunent  shotdd  be  dis* 
missed  '  between  words  "  jndgment "  and  "the  plaintiff  will." 
Stat.  1660, 301,  and  stat.  1851,  69,  are  same  as  above  seotion  539. 
1  Cal.  410 ;  2  Cal.  251 ;  7  Oal.  514. 

$  540*  ($  123.)  The  writ  must  be  directed  to  the  sheriff  of 
any  county  in  which  property  of  such  defendant  may  be,  and 
must  require  him  to  attach  and  safely  keep  all  the  property  of 
such  defendant  within  his  county,  not  exempt  from  execution, 
,or  so  mnch  thereof  as  may  be  sufficient  to  satisfy  the  plaintiff's 
demand,  the  amount  of  which  must  be  stated  in  conformity 
with  the  complaint,  unless  the  defendant  give  him  security  by 
the  undertaking  of  at  least  two  sufficient  sureties,  in  an  amount 
sufficient  to  satisfy  such  demand,  besides  costs,  or  in  an  amount 
equal  to  the  value  of  the  property  which  has  been,  or  is  about 
to  be  attached ;  in  which  case,  to  take  such  undertaking.  SeV' 
eral  writs  may  be  issued  at  the  same  time,  to  the  sheriffis  of 
different  counties. 

Stat.  1860. 315;  stat.  1851, 69,  omitted  the  words  "  or  in  an  amoimt  eanal 
to  the  valne  of  the  property  which  has  been,  or  Is  about  to  be,  attached." 

29  Cal.  194. 

^  541«  ^  ($  124.)  The  rights  or  shares  which  the  defendant 
may  have  in  the  stock  of  any  corporation  or  company,  together 
Willi  the  interest  and  profit  thereon,  and  all  debts  due  such 
defendant,  and  all  other  property  in  this  State  of  such  defend' 
ant  not  exempt  from  execution,  may  be  attached,  and  if  judg' 
ment  be  recovered,  be  sold  to  satisfy  the  judgment  and  execu- 
tion. 

§  64a.  *  ($  125.)  The  sheriff  to  whom  the  writ  is  directed 
and  delivered,  must  execute  the  same  without  delay,  and  if  the 
undertaking  mentioned  in  section  five  hundred  and  forty  be  not 
given,  as  follows : 

1.  Bieal  property,  standing  upon  the  records  of  the  county 
in  the  name  of  the  defendant,  .must  be  attached  by  filing  with 
the  recorder  of  the  county  a  copy  of  the  writ,  together  with  a 
description  of  the  property  atkched,  and  a  notice  that  it  is 
attached ;  and  by  leaving  a  similar  copy  of  the  writ,  description 
and  notice  with  an  occupant  of  the  property,  if  there  is  ^ne,  if 
not,  then  by  posting  the  same  in  a  conspicuous  place  on  the 
property  attached. 
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2.  Beal  property,  or  any  interest  therein,  belonging  to  the 
defendant,  and  held  by  any  other  person,  or  standing  on  the 
records  of  the  county  in  the  name  of  any  other  person,  must 
be  attached  by  filing  with  the  recorder  of  the  county  a  copy  of 
the  writ,  together  with  a  description  of  the  property  and  a 
notice  that  such  real  property  and  any  interest  of  the  defendant 
therein,  held  by  or  standing  in  the  name  of  such  other  person, 
naming  him,  are  attached ;  and  by  leaving  with  the  occupant, 
if  any,  and  with  such  other  person  or  his  agent,  if  known  and 
within  the  county,  or  at  the  residence  of  either  if  within  the 
county,  a  copy  of  the  writ,  with  a  similar  description  and  no- 
tice. If  there  is  no  occupant  of  the  property,  a  copy  of 
the  writ,  together  with  such  description  and  notice,  must 
be  posted  in  a  conspicuous  place  upon  the  property.  The 
recorder  must  index  such  attachment  when  filed,  in  the 
names  both  of  the  defendant  and  of  the  person  by  whom  the 
property  is  held  or  in  whose  name  it  stands  on  the  records. 

3.  Personal  property,  capable  of  manual  delivery,  must  be 
attached  by  taMng  it  into  custody. 

4.  Stocks  or  shares,  or  interest  in  stocks  or  shares,  of  any 
corporation  or  company,  must  be  attached  by  leaving  with  the 
president,  or  other  head  of  the  same,  or  the  secretary,  cashier 
or  other  managing  agent  thereof,  a  copy  of  the  writ,  and  a 
notice  stating  that  the  stock  or  interest  of  the  defendant  is 
attached,  in  pursuance  of  such  writ. 

5.  Debts  and  credits,  and  other  personal  property,  not  capa- 
ble of  manual  delivery,  must  be  attached  by  leaving  with  the 
person  owning  such  debts,  or  having  in  his  possession,  or  under 
his  control,  such  credits  and  other  personal  property,  or  with 
his  agent,  a  copy  of  the  writ,  and  a  notice  that  the  debts  owing 
by  him  to  the  defendant,  or  the  credits  and  other  personal 
property  in  his  possession,  or  under  his  control,  belonging  to 
the  defendant,  are  attached  in  pursuance  of  such  writ. 

Stat.  1851, 69,  was  the  same,  ezoept  the  subdivisions,  which  were  as 
follows: 

"  1.  Real  property  shall  be  attached  by  leaving  a  copy  of  the  writ  with 
the  occupant  thereof;  or  if  there  be  no  occupant,  by  posting  a  copy  in  a 
conspicnons  place  thereon,  and  filing  a  copy,  together  with  a  description 
of  the  property  attached,  with  the  recorder  of  tae  county. 
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2.  Personal  property,  oapable  of  manual  deliwiy  shall  be  attaolwd  hj 
taking  it  into  custody. 

3.  Stock  or  sharoa,  or  interest  in  stook  or  shares,  of  any  corporation 
or  company,  shall  be  attached  by  lea7in?  with  the  president,  or  other 
head  of  the  sama,  or  the  secretary,  cashier  or  managing  agent  thereof,  a 
«opy  of  the  trrit,  and  a  notice  stating  the  stock  or  interest  of  thedefend- 
«nt  is  attached  in  pumnanee  of  such  writ. 

4.  Debts  and  credi  ts  and  other  personal  property,  not  capable  of  man- 
nal  delivery,  shall  be  attached  by  leaving  with  the  person  owing  such 
debts,  or  liaving  in  his  possession,  or  under  his  control,  such  credits,  or 
other  iwrsonal  property,  a  copy  of  the  writ,  and  a  notice  that  the  debts 
owing  by  him  to  the  defendant,  or  the  credits  and  other  personal  proj)- 
tBrty  in  his  possession  or  under  his  control,  belonging  to  th»  defendant, 
are  attached  in  pursnance  of  such  writ." 

Stat.  1862,  MS,  contained  the  following  subdivisions: 

'*  1.  Real  property  standing  upon  the  records  of  the  county,  in  the 
name  of  the  defendant,  shall  be  attached,  by  leaving  a  copy  of  the  writ 
with  an  occupant  thereof;  or,  if  there  be  no  occupant,  by  posting  a  copy 
in  a  conspicuous  place  thereon,  and  filing  a  copy,  together  with  a  des- 
cription of  the  property  attached,  with  the  recorder  of  the  county. 

2.  Ileal  property,  or  any  interest  therein,  belonging  to  the  defendant, 
and  held  by  any  other  person,  or  standing  on  the  records  of  the  county 
in  the  name  of  any  other  person,  shall  be  attached  by  leaving  with  such 
person,  or  his  agent,  a  copy  of  the  writ,  and  a  notice  that  such  real  prop- 
erty (giving  a  description  thereof),  and  any  interest  therein  belonging 
to  the  defendant,  are  attached  pursuant  to  such  writ,  and  filing  a  copy 
of  such  writ  and  notice  with  the  recorder  of  the  county,  and  leaving  a 
copy  of  such  writ  and  notice  with  an  occupant  of  such  property,  or  if 
there  be  no  occupant,  by  posting  a  copy  thereof  in  a  conspicuous  place 
thereon." 

The  third,  fourth  and  fifth  subdivisions  being  thesam«  as  the  second, 
third  and  fourth  of  stat,  1^1. 

3  Oal.  363 ;  7  €al.  162,  549;  11  Cal.  238, 262;  12  CaL  539^  13  GaL  33S;  17 Gal. 
Ml ;  19  CaL  41 ;  29  Cal.  312. 359;  34  Cal.  607 ;  40  Cal.  409 ;  43  Cal.  206, 577. 

$  543.  »($  126.)  Upon  receiving  information  in  writing 
from  the  plaintiff  or  his  attorney,  that  any  X)er80n  has  in  his 
possession,  or  under  his  control,  any  credits  or  other  personal 
property  belonging  to  the  defendant,  or  is  owing  any  debt  to 
the  defendant,  the  sheriff  must  serve  upon  such  person  a  copy 
of  the  writ,  and  a  notice  that  such  credits,  or  other  properly 
or  debts,  as  the  case  may  be,  are  attached  in  pursuance  of 
such  writ. 

34  Cal.  293. 

^  544»  *  (5  127.)    All  persons  having  in  their  possession,  or 
voider  their  control,  any  credits  or  other  personal  property 
c.  0.  p. — 15 
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belonging  to  the  defendant,  or  owing  any  debts  to  the  defend- 
ant at  the  time  of  service  upon  them  of  a  copy  of  the  writ  and 
notice,  as  provided  in  the  last  two  sections,  shall  be,  unless 
such  property  be  delivered  up  or  transferred,  or  such  debts  be 
paid  to  the  sheriff,  liable  to  the  plaintiff  for  the  amount  of 
such  credits,  property  or  debts,  until  the  attachment  be  dis- 
charged, or  any  judgment  recovered  by  him  be  satisfied. 

2  CaL 33;  3Cal.  253;  5  CaLllB,  294;  11  C&\.  342;  21  CaL  122;  22  Oal. 667; 
34Cal.601;35Cal.378,892 

$  545i  *  ($  128.)  Any  jwrson  owing  debts  to  the  defendant , 
or  having  in  his  possession,  or  under  his  control,  any  credits 
or  other  personal  property  belonging  to  the  defendant,  may 
be  required  to  attend  before  the  court  or  Judge,  or  a  referee 
apx>ointed  by  the  court  or  judge,  and  be  examined  on  oath 
respecting  the  same.  The  defendant  may  also  be  required  to 
attend  for  the  purpose  of  giving  information  respecting  his 
property,  and  may  be  examined  pn  oath.  The  court  or  judge 
may,  after  such  examination,  order  personal  property,  capable 
of  manual  delivery,  to  be  delivered  to  the  sheriff  on  such 
terms  as  may  be  just,  having  reference  to  any  liens  thereon  or 
claims  agaiost  the  same,  and  a  memorandum  to  be  given  of 
all  other  personal  property,  containing  the  amount  and 
description  thereof. 

Stat.  1855,  197 ;  stat.  1851,  70,  omitted  the  words  "  or  a  referee  ai)- 
pointed  by  tbe  court  or  judge." 

3Cal.  253;  4  Cal.  409;  5  Cal  118;  6  Cal.  16;  9  Oal.  'M;  \l  Oal.  343;  34 
Cal.  601. 

$  546.  *  ($  129.)  The  sheriff  must  make  a  full  inventory 
of  the  property  attached,  and  return  the  same  with  the  writ. 
To  enable  him  to  make  such  return  as  to  debts  and  credits 
attached,  he  must  request,  at  the  time  of  service,  the  party 
owing  the  debt  or  having  the  credit  to  give  him  a  memoran- 
dum, stating  the  amount  and  description  of  each ;  and  if  such 
memorandum  be  refused,  he  must  return  the  fact  of  refusal 
with  the  writ.  The  party  refusing  to  give  the  memorandum 
may  be  required  to  jMiy  the  costs  of  any  proceedings  taken 
for  the  pur]X)se  of  obtaining  information  respecting  the 
unounts  and  description  of  such  debt  or  credit. 
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^  547,  *  (§  130.)  If  any  of  the  property  attached  be  periah- 
able,  the  sheriff  must  sell  the  same  in  the  manner  in  which 
such  properlj  is  sold  on  execution.  The  proceeds,  and  other 
property  attached  by  him,  must  be  retained  by  him  to  answer 
any  judgment  that  may.  be  recovered  in  the  action,  unless 
sooner  subjected  to  execution  upon  another  judgment  recov- 
ered previous  to  the  issuing  of  the  attachment  Debts  and 
eredite  attached  may  be  collected  by  him,  if  the  same  can  be 
done  without  suit.  The  sheriff's  receipt  is  a  sufficient  dis- 
charge for  the  amount  paid. 

$  548.  #;  ^  654.)  Whenever  property  has  been  taken  by  an 
officer  under  a  writ  of  attachment,  and  it  is  made  to  appear 
satisfactorily  to  the  court  or  a  judge  thereof,  or  a  county 
judge,  that  the  interest  of  the  parties  to  the  action  will  be 
subserved  by  a  sale  thereof,  the  court  or  judge  may  order  such 
property  to  be  sold  in  the  same  manner  as  property  is  sold 
under  an  execution,  and  the  proceeds  to  be  deposited  in  the 
court,  to  abide  the  judgmeirt  in  the  action.  Such  order  can 
be  made  only  upon  notice  to  the  adverse  party  or  his  attorney, 
in  case  such  party  has  been  personally  served  with  a  summons 
in  the  action. 

statu  1854, 72,  {nsartia^r  words  "  in  parsnance  of  the  proTiaioiis  of  said 
mot,"  after  the  word  "  attachment."  48  Oal.  800. 

^  549.  *  (131.)  If  any  personal  property  attached  be  claimed 
by  a  third  person  as  his  property,  the  sheriff  may  summon  a 
jury  of  six  men  to  try  the  validity  of  such  claim ;  and  such 
proceedings  shall  be  had  thereon,  with  the  like  effect,  as  in 
case  of  a  claim  after  levy  upon  execution. 

80aL227;34Gal.«29. 

^  550.  *($  132.)  If  judgment  be  recovered  by  the  plaintiff, 
the  sheriff  must  satisfy  the  same  out  of  the  property  attached 
by  him  which  has  not  been  delivered  to  the  defendant,  or  a 
claimant  as  hereinbefore  provided,  or  subjected  to  execution 
on  another  judgment  recovered  previous  to  the  issuing  of  the 
attachment,  if  it  be  sufficient  for  that  purpose : 

1.  By  paying  to  the  plaintiff  the  proceeds  of  all  sales  of 
perishable  property  sold  by  him,  or  of  any  debts  or  credits 
collected  by  him,  or  so  much  as  shall  be  necessary  to  satisfy 
the  iudf^ent. 
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There  was  no  aimilar  provisioii  in  statute  of  1851. 

Stat.  1851,  Cl-2,  read:  "§143.  A  reoeiver  may  be  appoint  ad  by  the 
court  in  vhioh  the  action  is  pending,  or  by  a  judge  thereof: 

"Ist.  Before  jud^nent,  proTisionally,  on  the  application  of  either 
party  when  he  establishes  a  prima  fade  right  to  the  property,  or  to  an  in- 
terest in  the  property  (which)  is  the  subject  of  the  action,  and  which  is 
in  possession  of  an  adverse  party,  and  the  property  or  its  rents  and  profits 
are  in  danger  of  being  lost  or  materially  injured  or  impaired. 

"2d.  After  judgment,  to  dispose  of  the  property  according  to  the 
judgment,  or  to  preserve  it  during  Che  pending  of  an  appeal ;  and, 

"3d.  In  such  other  cases  as  are  in  accordance  with  the  practice  of 
courts  of  equity  jurisdiction." 

3  Cal.  383;  5  Gal.  494;  6  Gal.  99,  47$;  8  Gal.  336;  13  GaL  039;  16  GaL  146: 
22  Gal.  191;  25  GaL  11;  26  GaL  447;  35  GaL  476. 

$  665.  ($  N.  S.)  Upon  the  dissolation  of  any  corporation, 
the  district  court  of  the  county  in  which  the  corporation  car- 
ries on  its  businefss,  or  has  its  principal  place  of  busmess,  on 
application  of  any  creditor  of  the  corporation,  or  of  any  stock- 
holder or  member  thereof,  may  appoint  one  or  more  persons 
to  be  receivers  or  trustees  of  the  corporation,  to  take  charge  of 
the  estate  and  effects  thereof,  and  to  collect  the  debts  and  prop- 
erty due  and  belonging  to  the  corporation,  and  to  pay  the  out- 
standing debts  thereof,  and  to  divide  the  moneys  and  other 
property  that  shall  remain  over,  among  the  stockholders  or 
members. 

This  section  is  a  substitute  for  statute  18J0, 847,  SI  16  and  18,  and  stat* 
1862, 199,  §  25.    • 

or  attorney,  or  person  interested 
in  an  action,  can  be  appointedreceive^B555!S! 

$  567.  (N.  S.)  Before  entering  upon  his  duties,  the  receiver 
must  be  sworn  to  perform  them  faithfully,  and  with  one  or 
more  sureties,  approved  by  the  court  or  judge,  execute  an  un" 
dertaking  to  such  person,  and  in  such  sum  as  the  court  or  judge 
may  direct,  to  the  efTect  that  he  will  faithfully  discharge  the 
duties  of  receiver  in  the  action,  and  obey  the  orders  of  the 
court  therein. 

Stat.  1851  contained  nothing  similar. 

$  568.  (N.  S.)  The  receiver  has,  under  the  control  of  the 
court,  power  to  bring  and  defend  actions  in  his  own  name,  as 
receiver ;  to  take  and  keep  possession  of  the  property,  to  re- 
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ceive  rents*  collect  debts,  to  compound  for  and  compromise 
the  same,  to  make  transfers,  and  generally  to  do  such  acts  re- 
specting the  property  as  the  court  may  authorize. 

Stat.  1851  contained  nothing  similar. 

6  Cal.  475 ;  30C 

$  569.  (N.  S.)  Funds  in  the  hands  of  a  receiver  may  be  in- 
vested upon  interest,  by  order  of  the  court ;  but  no  such  order 
can  be  made,  except  upon  the  consent  of  all  the  parties  to  the 
action. 

Stat.  1S51  contained  nothing  similar. 


J 
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CHAPTER  VI. 

DEPOSIT  IN  COUBT. 

SBOTTOir  672.    Deposit  in  coart. 

573.    Money  paid  to  clerk  must  be  deposited  with  county 

treasurer. 
674.    Manner  of  enforcing  the  order. 

^  57a.  ($  142.)  When  it  is  admitted  by  the  pleading,  or 
shown  upon  the  examination  of  a  party,  that  he  has  in  his  pos- 
session or  under  his  control  any  money  or  other  thing  capable 
of  delivery,  wliich,  being  the  subject  of  litigation,  is  held  by 
him  as  trustee  for  another  party,  or  which  belongs  or  is  due  to 
another  party,  the  court  may  order  the  same,  upon  motion,  to 
be  deposited  in  court  or  delivered  to  such  party,  upon  such 
conditions  as  may  be  just,  subject  to  the  further  direction  of 
the  court. 

^  5T3.  If  the  money  is  deposited  in  court  it  must  be  paid 
to  the  clerk,  who  must  deposit  it  with  the  county  treasurer,  by 
him  to  be  held  subject  to  the  order  of  the  court.  For  the  safe 
keeping  of  the  money  deposited  with  him  the  treasurer  is  liable 
on  his  official  bond. 

Fide,  statute  1863-'64,  468. 

$  574.  (N.  S.)  Whenever,  in  the  exercise  of  its  authority,  a 
court  has  ordered  the  deposit  or  delivery  of  money  or  other 
thing,  and  the  order  is  disobeyed,  the  court,  beside  punishing 
the  disobedience,  may  make  an  order  requiring  the  sheriff  to 
take  the  money  or  thing  and  deposit  or  deliver  it  in  conformity 
with  the  direction  of  the  court. 
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TITLE   VIII. 

OF  THE  TRIAL  AND  JUDGMENT  IN  CIVIL  ACTIONS. 


Chapteb  I. 
If. 

m. 

IV. 

V. 

VI. 

vn. 
vni. 


Judgment  in  oekekal. 

Judgment  upon  failube  to  answeb. 

Issues — ^the  mode  of  tbial  and  postponements, 

Tbial  by  jubt. 

Tbial  bt  the  coubt. 

Of  befebences  and  tbials  bt  befebees. 

Pboyisions  belating  to  tbials  in  general. 

The  manneb  of  giyxng  axd  entering  judgme>7t. 


CHAPTER  I. 


JUDGMENT  IN  GENERAL. 


Section  677. 
678. 
679. 

680. 
681. 
682. 


Judgment  defined. 

Judgment  may  be  for  or  against  one  of  the  porties. 

Judgment  may  be  against  one  party  and  action  pro* 

ceed  as  to  others. 
The  relief  to  be  awarded  to  the  plaintiff. 
Action  may  be  dismissed  or  nonsuit  entered. 
All  other  Judgments  are  on  the  merits. 


$  577.  ($144.)  A  Judgment  is  the  final  determination  of 
the  right'!  of  the  parties  in  an  action  or  proceeding. 

Stat.  1851, 73,  added  words  "  and  may  be  entered  in  term  or  vacation." 

1  Oal.  134;  9  Cal.  173;  12  Gal.  467 ;  13  Cal.  51 ;  14  Cal.  117 ;  18  Cal.  625;  20 
CaL50;  21  Cal.  151;  27  Cal.  228;  28  Cal.  935;  31  Cal.  273;  33  Cal.  474;  Habn 
▼s.  Kelley,  34  CaL  391;  35  Cal.  550;  36  Cal.  230;  37  Cal.  282,  437,  458;  39 
Cal.  639;  46  CaL  2U6. 

Bjectment:  9  Cal.  213;  14  Cal.  465;  18  Cal.  108,  219;  22  Cal.  513, 645;  32 
Oal.  176;  35  OaL  316;  36  Cal.  625;  40  Cal.  297. 

Effect  of  judgments  as  evidence:   See  S  1908. 
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^  578.  ($  145.)  Jadgment  may  be  given  for  or  against  one 
or  more  of  several  plaintiffs,  and  for  or  against  one  or  more 
of  several  defendants ;  and  it  may,  when  the  justice  of  tho  caae 
requires  it,  determine  the  ultimate  rights  of  the  parties  on 
each  side,  as  between  themselves. 

1  Cal.  167 ;  9  Cftl.  286 ;  18  Cal.  399, 402 ;  28  Cal.  26 ;  39  Cal.  412.  See  §  413. 

$  579*  (^  146.)  In  an  action  against  several  defendants, 
the  court  may,  in  its  discretion,  render  judgment  against  one 
or  moro  of  them,  leaving  the  action  to  proceed  against  the 
others,  whenever  a  several  judgment  is  proper. 

28  Cal.  26;29CaL429. 

$  580.  ($  147.)  The  relief  granted  to  the  plaintiff,  if  there 
be  no  answer,  cannot  exceed  that  which  he  shall  have  demand, 
ed  in  his  complaint ;  but  in  any  other  case,  the  court  may  grant 
him  any  relief  consistent  with  the  case  made  by  the  complaint 
and  embraced  within  the  issue. 

10  Cal.  299;  11  CaL  19;  20  Cal.  91, 628 ;  22  Cal.  633, 651 ;  27  Cal.  102.  655;  28 
Cal.  289,  628;  29CaI.165;  30  Cal.  630;  32 Cal,  639;  34  Ca1.76»79;  37  Cal.  282* 

41  Cal.  253. 

$  581.  (^  148.)  An  action  may  be  dismissed  or  a  judgment 
of  nonsuit  entered  in  the  following  cases : 

1.  By  the  plaintiff  himself,  at  any  time  before  trial,  upon 
•  the  payment  of  costs,  if  a  counter  claim  has  not  been  made. 

If  a  provisional  remedy  has  been  allowed,  tho  undertaking 
must  thereupon  bo  delivered  by  the  clerk  to  the  defendant, 
who  may  have  his  action  thereon. 

2.  By  either  party,  upon  the  written  consent  of  tho  other. 

3.  By  the  court,  when  the  plaintiff  fails  to  appear  on  the 
trial,  and  the  defendant  appears  and  asks  for  the  dismissal. 

4.  By  the  court,  when,  upon  the  trial,  and  before  the  final 
submission  of  the  case,  the  plaintiff  abandons  it. 

5.  By  the  court,  upon  motion  of  the  defendant,  when,  upon 
the  trial,  the  plaintiff  fails  to  prove  a  sufficient  case  for  tho 
jury. 

The  dismissal  mentioned  in  the  first  two  subdivisions  is 
made  by  an  entry  in  the  clerk's  register.  Judgment  may  there* 
upon  be  entered  accordingly. 

1  Cal.  108, 125, 221 ;  3  Cal.  185;  4  Cal.  117;  8  Cal.  291 ;  9  Cal.  268;  13  Cal. 
40,  637 :  14  Cal.  576:  15  Cal. 387 ;  18  Cal.  76:  20Oal.  92.  .W«:  »  n«l.  loa  4fi3 •  M 


181  OPON  FAILtmE  TO  ANSWEB.  $$  SS^-SSS 

Gal.  593;  27  Cal.  470;  29  Gal.  147,  264;  81  CaL  418, 629;  32  Cal.  488;  33  Oal. 
Ill ;  39  Cal.  224 :  47  Cal.  S47. 

^  58a.     ($  149.)  In  every  case,  other  than  those  mentioned 
in  the  last  section,  judgment  must  be  rendered  on  the  merits. 
47  Cal.  547. 


CHAPTEE  n. 

JUDGMENT  UPON  FAILUBE  TO  ANSWEB. 

Sttcuoif  ^85«    In  what  cases  judgment  may  be-  had  upon  the  failuro 

of  the  defendimt  to  answer. 

^  685.  ($  150.)  Judgment  may  be  had,  if  the  defendant 
fail  to  answer  the  complaint,  as  follows : 

1.  In  an  action  arising  upon  contract  for  the  recovery  of 
money  or  damages  only,  if  no  answer  has  been  filed  with  the 
clerk  of  the  court  within  the  time  specified  in  the  summons, 
or  such  further  time  as  may  have  been  granted,  the  clerk,  iipon 
application  of  the  plaintiff,  must  enter  the  default  of  the 
defendant,  and  immediately  thereafter  enter  judgment  for  the 
amount  sx)ecified  in  the  summons,  including  the  costs,  againat 
the  defendant,  or  against  one  or  more  of  several  defendants 
in  the  cases  provided  for  in  section  four  hundred  and  fourteen. 

2.  In  otber  actions,  if  no  answer  has  been  filed  with  the 
clerk  of  the  court  within  the  time  specified  in  the  summons, 
or  such  further  time  as  may  have  been  granted,  the  clerk  must 
enter  the  default  of  the  defendant ;  and  thereafter  the  plaintiff 
may  apply  at  the  first  or  any  subsequent  term  of  the  court  fcr 
the  relief  demanded  in  the  complaint.  If  the  taking  of  an 
account,  or  the  proof  of  any  fact,  is  necessary  to  enable  the 
court  to  give  judgment,  or  to  carry  the  judgment' into  effect, 
the  court  may  take  the  account  or  hear  the  proof ;  or  may,  in 
its  discretion,  order  a  reference  for  that  purpose.  And  where 
the  action  is  for  the  recovery  of  damages,  in  whole  or  in  part, 
the  court  may  order  the  damages  to  be  assessed  by  a  jury ;  or 

o.  c.  p.— Id 
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if,  to  determine  the  amount  of  damages,  the  examination  of  a 
long  account  be  involved,  by  a  reference  as  above  provide*d. 

8.  In  aotionB,  where  the  service  of  the  summons  was  by 
publication,  the  plaintiff,  upon  the  expiration  of  the  time  for 
answering,  may,  upon  proof  of  the  publication,  and  that  no 
answer  has  been  filed,  apply  for  judgment ;  and  the  court  must 
thereupon  require  proof  to  be  made  of  the  demand  mentioned 
in  the  complaint ;  and  if  the  defendant  be  not  a  resident  of 
the  state,  must  require  the  plaintiff  or  his  agent  to  be  examined 
on  oath,  respecting  any  payments  that  have  been  made  to'  the 
plaintiff,  or  to  any  one  for  his  use,  on  account  of  such  demand, 
and  may  render  judgment  for  the  amount  which  he  is  entitled ' 
to  recover. 

Stat.  1851, 74,  tised  "designated  in  the  order  of  pnblication'*  instead 
of  "for answering;"  and"neoessaTy'*  for  " involved." 

1  Oal.  94;  2  Gal.  241;  4  Cal. 25t;  6 Cal.  173;  9.Cal.  130;  10 CaL  441,  555;  11 
CaL  250;  14  Gal.  117, 210;  15  Cal.  23;  16  Gal.  381 ;  17  Gal.  564;  18  Gal.  420;  21 
Col.  425;  27  Gal.  99, 102,  495;  23  Gal.  212.  649. 668;  30  Gal.  92,  192,  202. 580;  81 
CaL 218;  32 Gal.  634:  34 Oal.  25:  35 OaL  37;  37  CaL 465;  40 CaL 439. 
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CHAPTER  in. 

ISSUES— THE  MODE  OF  TBIAL  AND  POSTPONEMENTS. 

SaonoN  688.    iBsne  defined,  and  the  diiferent  kinda. 

689.  Issae  of  law,  how  raised. 

690.  issue  of  fact,  how  xaiBed. 

601.    Issoe  of  law,  how  tiled. 

692.  Issue  of  fact,  how  tried.  When  issues  both  of  law 
and  fact,  the  former  to  be  first  disposed  of. 

098.  Clerk  must  enter  causes  on  the  calendar,  to  remain 
until  diqcK)sed  of. 

694.    Parties  may  Iwing  issue  to  trial. 

606.  Motion  to  postpone  a  trial  for  absence  of  testimony, 
requisites  of . 

606.  In  cases  of  adjournment  a  party  may  have  the  testi- 
mony of  any  witness  taken. 

^  588.  (^  151.)  Issues  arise  tjipon  (he  pleadings  when  a  fact 
or  conclusion  of  law  is  maintained  by  the  one  party  and  is  «od- 
troTerted  by  the  ofher.    They  are  of  two  kindiB : 

1.  Of  law ;  and, 

2.  Of  fact. 

$  589.  (^  152.)  An  issue  of  law  arises  upon  a  demurrer  to 
the  complaint  or  answer,  or  to  some  part  thereof. 

Stat.  1854, 82. 

Stat.  1651, 74.  omitted  "or  aiuwer." 

^  590.     ($  153.)  An  issue  of  fact  arises-^ 

1.  Upon  a  material  allegation  in  the  complaint  controyerted 
by  the  answer;  and, 

2.  Upon  new  matters  in  the  answer,  jezcept  an  issue  of  law 
is  joined  thereon. 

Stat.  1854, 88. 

Stat  185i,  74,  omitted  "  except  aa  iasue  of  law  is  joined  thereon." 

^  591*     ($  154.)  An  issue  of  law  must  be  tried  by  theucourt, 
imless  it  is  referred  upon  consent.        * 
Stot.  1851, 74,  added  "  aa  provided  in  chapter  YI  of  this  title.'* 

it  must  be  tried  by  a  Jury, 
nnless  a  jury  trial  is  waived,  or  a  xetSSS^SooxSS!^ 
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'liJwCi  iu  ttiia^^^^JEhgg^^re  are  iasnee  both  of  law  aud 
fact,  the  issues  of  law  must  b^iSTOBpJBHnjfr^™^^^^^ 
Stat.  1851, 74,  inserted  "to  the  same  complaint,"  after  "law  and  fact.*' 
6Cal.  122;  90al.  251;  21  Oal.  425;  23  Cal.  335;  30  Cal.  511;  32 Cal.  208. 
Eqoityoases:   4 GaL 6;  6 Gal.  102;  8 Cal. 501;  16 CaL 249. 

$  593.  (^  156.)  The  clerk  must  enter  causes  upon  the  cal- 
endar of  the  court  according  to  the  date  of  issue.  Causes  obcq 
placed  on  the  calendar  for  a  general  or  special  term,  if  not  tried 
or  heard  at  such  term,  must  remain  upon  the  calendar  from 
court  to  court,  until  finally  disposed  of.    48  OaL  42S. 

%  694.  (^  157.)  Either  party  may  bring  an  issue  to  trial  or 
to  a  hearing,  and  in  the  absence  of  the  adyerse  party,  unless 
the  court,  for  good  cause,  otherwise  direct,  may  proceed  with 
his  case,  and  take  a  dismissal  of  the  action,  or  a  Terdict  or 
judgment,  as  the  case  may  require. 

%  595.  (^  158.)  A  motion  to  postpone  a  trial  on  the  ground 
of  the  absence  of  evidence  can  only  be  made  upon  affidavit, 
showing  the  materiality  of  the  eyidence  expected  to  be  obtained, 
and  that  due  diligence  has  been  used  to  procure  it.  The  court 
may  also  require  the  moving  party  to  state,  upon  affidavit,  the 
evidence  which  he  expects  to  obtain ;  and  if  the  adverse  party 
thereupon  admit  that  such  evidence  would  be  given  and  that 
it  be  considered  as  actually  given  on  the  trial,  or  offered  and 
overruled  as  improper,  the  trial  most  not  be  postponed. 

IGaL  404;  2 Oal.  183.  270;  3  Gal.  185;  6  Gal.  249;  7  OaL  418;  8  Gal.  89;  9 
QO.  211 ;  11  OaL  21, 161 ;  14  Gal.  358, 419;  27  CaL  123;  23  GaL  156;  31  GaL  95. 
218;  32  GaL  102;  35  Gal.  652;  40  Cal.  468;  41  OaL  621 

$  596.  (^  664.)  The  party  obtaining  a  postponement  of  a 
trial  in  any  court  of  record  must,  if  required  by  the  adverse 
party,  consent  that  the  testimony  of  any  witness  of  such  ad- 
verse party,  who  is  in  attendance,  be  then  taken  by  deposition 
before  a  judge  or  clerk  of  the  court  in  which  the  case  is  pend- 
ing, or  before  such  notary  public  sb  the  court  may  indicate, 
which  must  accordingljr  be  done,  and  the  testimony  so  taken 
may  be  read  on  the  trial,  with  the  same  effect,  and  subject  to 
the  same  objections,  as  if  the  witnesses  were  produced. 

Stat.  1851,  contained  no  similar  provision. 

Stot.  1854, 73.  is  same  as  596. 
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CHAPTEB  IV. 

TRIAL  BY  JUBY. 

^TBTF^-'*  I*     JOBMATlPy  OF  JUBY. 

H.     CJONDTTGT  OV  XHE  XBUL. 

m.    Tax  yEMBUjx, 


ARTICLE  I. 

P0R3IIATI0N  OP  THE  JUBY 

Sionoir  eOO.    Jury,  how  drawn. 

601.  ChAllengeg.   Each  party  entiUed  to  four  peremptory 

ohaUenges. 

602.  Grounds  of  challenge. 

603.  OhaUengeB,  how  tried. 

604.  Jury  to  be  sworn. 

$  600.  ($  159.)  When  the  action  is  called  for  trial  by  jury^ 
the  clerk  most  draw  from  the  trial  jury  box  of  the  court  the 
ballots  containing  the  names  of  the  jurors,  until  the  jury  is 
completed  or  the  ballots  are  exhausted. 

Stat.  1851. 79,  read:  *' When  the  aotion  is  called  for  trial  by  jury,  the 
oleik  shall  preiMure  separate  ballots  containing  the  names  of  the  jurors 
tammoned  who  hare  appeared  and  not  been  ezonsed,  and  deposit  them 
in  a  box.  He  shall  then  draw  from  the  box  twelve  names,  and  the  per- 
sons whoee  names  are  drawn  shall  constitnte  the  jniy!  If  the  ballots 
become  exhausted  before  the  jury  is  complete,  or  if  from  any  canae  a 
inzor  or  jurors  be  excused  or  discharged,  the  sheriff  shall  summon,  un- 
der the  direction  of  the  court,  from  the  citizens  of  the  county  and  not 
from  bystandera,  so  many  qualified  persons  as  may  be  necessary  to  com- 
plete the  jury.  The  jury  shall  consist  of  twelve  persons,  unless  the 
partiea  ooqaent  to  a  less  number.  The  parties  may  consent  to  any  num- 
ber not  leas  than  three.  Such  consent  ahall  be  entered  by  the  clerk  in 
the  minntea  of  the  triaL" 

l7  0aL6n;45Oal,»& 

)  601.  ($  161.)  Either  party  may  challenge  the  jurors,  but 
where  there  are  seyeral  parties  on  either  side,  they  must  join 
in  a  challeDge  before  it  can  be  made.    Tbe  challenges  are  to 
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Mre  either  peremptory  or  for  cause. 
Each  partj  is  entitled  toiou^Sfr 
23Cal.375;37Cal.  679. 

^09.     (^  162.)  Challenges  for  cause  may  be  taken  on  one 
or  mo||e  of  the  following  grounds : 

1.  A\^t  of  any  of  the  qualifications  prescribed  by  this 
code  to  renlkr  a  person  competent  as  a  juror. 

2.  OonsangHi^ity  or  affinity,  within  the  third  degree,  to  any 
party. 

3.  Standing  in  tB^^lation  of  guardian  and  ward,  master  and 
servant,  employer  ando^k  or  principal  and  agent,  to  either 
party,  or  being  a  membokof  the  family  of  either  party,  or 
a  partner  in  business  with  eia||r  party,  or  surety  on  any  bond 
or  obligation  for  either  party. 

4.  Having  served  as  a  juror  or  6^^  a  witness  on  a  previous 
trial  between  the  same  parties,  for  th^i^me  cause  of  action. 

5.  Interest  on  the  part  of  the  juror  in«iM  event  of  the  action 
or  in  the  main  question  involved  in  the  ac^^,  except  the  in- 
terest of  the  juror  as  a  member  or  citizen  of  s\^unicipal  cor- 
poration. 

6.  Having  formed  or  expressed  an  unqualified  ^^nion  or 
belief  as  to  the  merits  of  the  action. 

7.  The  existence  of  a  state  of  mind  in  the  juror  evi^^pg 
enmity  against,  or  bias  to,  either  party. 

Stat.  I860,  302,  read  "being  security"  for  "surety."  Stat.  1851,  76, 
omitted  the  words  "  except  the  interest  of  a  juror  as  a  member  or  citi- 
zen of  a  municipal  corporation." 

12  OaL  483. 

SuB-DivisiGN  4:  14  Cal.  167;  18  Oal.  108. 

SiTB-DivisiON  6:  1  Cal.  37 ;  11  Cal.  68;  16  OaL  128;  40  Ca).  268. 

Stjb-division  7 :  5  Oal.  347 ;  38  Oal.  51. 

^  608.  ($  163.)  Challenges  for  cause  must  be  tried  by  the 
court.  The  juror  challenged  and  any  other  person  may'  be 
examined  as  a  witness  on  the  trial  of  the  challenge. 

^604.  ($160.)  As  soon  as  the  jury  is  completed,  an  oath  must 
be  administered  to  the  jurors,  in  substance,  that  they  and  each 
of  them  will  well  and  truly  try  the  matter  in  issue  between 

.,  the  plaintiff,  and ,  defendant,  and  a  true  verdict 

render  according  to  the  evidence. 

Stat.  1851, 75,  inserted  "  or  affirmation ' 


after  "oath." 
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ABTICLE  n. 
CONDUCT  OF  THE  TRIAL. 

SBonoH  607.    Order  of  prooeedings  on  trial. 

608.  duurge  to  the  Jury.    Court  nrast  famish  in  writing, 

npon  request,  the  points  of  law  contained  thei^in. 

609.  Special  instructions. 

610.  View  by  jury  of  the  premises. 

611.  Admonition  when  jury  permitted  to  separate. 

612.  Jury  may  take  with  them  certain  papers. 

613.  Deliberation  of  Jury,  how  conducted. 

614.  May  come  into  court  for  further  instructions. 

615.  Proceedings  in  case  a  juror  become  sick. 

616.  When  prevented  from  giving  verdict,  the  cause  may 

be  again  tried. 
617     While  jury  are  absent,  court  may  adjourn  from  time 
to  time.    Sealed  verdict.    Final  adjournment  dis- 
charges the  jury. 

618.  Verdict,  how  declared.    Form  of.    Polling  the  jury. 

619.  Proceedings  when  Terdict  is  informaL 

$  607.  (N.  S.)  When  the  jury  has  been  sworn,  the  trial 
mnat  proceed  in  the  following  order,  unless  tho  judge,  for 
special  reasons  otherwise  directs : 

1.  The  plaintiff  after  stating  the  issue  and  his  case,  must 
produce  the  evidence  on  his  part. 

2.  The  defendant  may  then  open  his  defence,  and  offer  his 
evidence  in  support  thereof. 

3.  The  parties  may  then  respectively  offer  rebutting  evidence 
only,  unless  the  court,  for  good  reason,  in  furtherance  of  jus- 
tice, permit  them  to  offer  e^  idence  upon  their  original  case. 

4.  When  the  evidence  is  concluded,  unless  the  case  is  sub- 
mitted to  the  jury  on  either  side  or  on  both  sides  without  argu- 
ment, the  plaintiff  must  commence  and  may  conclude  the 
argument. 

5.  If  several  defendants,  having  separate  defences  appear 
by  different  counsel,  the  court  must  determine  their  relative 
order  in  the  eyidence  and  argument. 

6.  The  court  may  then  charge  the  jury. 
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$  608.  ($  165.)  In  charging  the  jury  fhe  court  may  state  to 
them  all  matters  of  law  which  it  thinks  neoessaiy  for  their 
information  in  giving  their  verdict;  and,  if  i\  state  the  testi- 
mony of  the  case,  it  must  inform  the  jury  that  they  are  the 
exclusive  judges  of  all  questions  of  fact.  The  court  must 
furnish  to  either  party,  at  the  time,  upon  request,  a  statement 
in  writing  of  the  points  of  law  contained  in  the  charge ;  or 
sign,  at  the  time,  a  statement  of  such  points  prepared  and  sub- 
mitted by  the  counsel  of  either  party. 

2  CaL  39:  6  Cal.  119, 217, 433;  8  Cal.  216,  275,  390;  13  Oal.  099;  16  CaL IB; 
17  Cal.  123;  18  Cal.  376;  19 Cal.  143;  20  Ca).  56,  432 ;  22  Cal.  42 ;  23  Cal.  19l» 
331 ;  24  Cal.  18, 33'J;  25  Cal.  197, 470;  29  Cal.  655;  30  Cal.  312, 539, 630;  31  CaL 
115;  32  Cal.  231, 280;  36  OaL  255, 404;  38  Cal.  362;  89  CaL  24, 573, 690. 
48  OaL  274 :  44  CaL  414 :  48  CaL  44)d. 

(  600.  (N.  S.)  Where  either  parly  asks  special  instruc- 
tions to  be  given  to  the  jury,  the  court  must  either  give  such 
instruction,  as  requested,  or  refuse  to  do  so,  or  give  the  instruc- 
tion with  a  modification,  in  such  manner  that  it  may  distinctly 
appear  what  instructions  were  given  in  whole  or  in  part. 

2 Cal.  172;  5 Cal.  491 ;  8Cal. 87, 890;  13  CaL  172;  19  OaL  476.  683;  25  OaL 
460;  27  Cal.  507  30;  Cal.  630;  82  OaL  380;  84  OaL  106;  85  CaL 656;  86GU. 
855;  87  CaL  154;  40 Cal.  640. 

$  610.  (N.  S.)  When  in  the  opinion  of  the  court  it  is 
proper  for  the  jury  to  have  a  view  of  the  property  which  is  the 
subject  of  litigation,  or  of  the  place  in  which  any  material  fact 
occurred,  it  may  order  them  to  be  conducted,  in  a  l^y,  under 
the  charge  of  an  officer,  to  the  place,  which  shall  be  shown  to 
them  by  some  person  appointed  by  the  court  for  that  purpose. 
While  tiie  jury  are  thus  absent  no  person,  other  than  the  per- 
son so  appointed,  shall  speak  to  them  on  any  subject  connected 
with  the  trial   49OaL609, 

%  611.  (N.  S.;  If  the  jury  are  permitted  to  separate, 
either  during  the  trial  or  after  the  case  is  submitted  to  them, 
they  shall  be  admonished  by  the  court  that  it  is  their  duty  not 
to  converse  with,  or  suffer  tiiemselves  to  be  addressed  by,  any 
other  person,  on  any  subject  of  the  trial,  and  that  it  is  their 
duty  not  to  form  or  express  an  opinion  thereon  until  the  case 
is  fjially  submitted  to  them.   • 
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$  619.  (167.)  Upon  retiring  for  deliberation  the  jury  may 
take  with  them  all  papers  which  have  been  received  as  eyidence 
in  the  caose,  except  depositions  or  copies  of  such  papers  as 
ought  not,  in  the  opinion  of  the  conrt,  to  be  taken  from  the 
person  haying  them  in  possession ;  and  they  may  also  take  with 
them  notes  of  the  testimony  or  other  proceedings  on  the  trial, 
taken  by  themselves  or  any  of  them,  but  none  taken  by  any 
other  person. 

36  Gal,  168. 

§  613.  ($  166.)  When  the  case  is  finally  submitted  to  the 
jury,  they  may  decide  in  court  or  retire  for  deliberation.  If 
^ey  retire,  they  must  be  kept  together,  in  some  convenient 
place,  under  charge  of  an  ofi&cer,  until  they  agree  upon  a  ver- 
dict or  are  discharged  by  the  court.  Unless  by  [order  of  the 
court,  the  officer  having  them  under  his  charge  must  not  suffer 
any  communication  to  be  made  to  them,  or  make  any  himself, 
except  to  ask  them  if  they  are  agreed  upon  their  verdict ;  and 
he  must  not,  before  their  verdict  is  rendered,  communicate  to 
any  person  the  state  of  their  deliberations,  or  the  verdict 
agreed  upon. 

Stat.  1851, 76.  read:  **S  166.  After  hearin^r  the  charge,  the  jury  may 
either  decide  in  court,  or  retire  for  deliberation.  If  they  retire,  they 
shall  be  kept  together  in  a  room  provided  for  them,  or  some  other  con- 
venient place,  under  the  charge  of  one  or  more  officers,  until  they  agree 
apon  their  verdict,  or  are  discharged  by  the  court.  The  officer  shall,  to 
the^ntxQost  of  his  ability,  keep  the  jury  together  separate  from  other 
persons;  he  shall  not  suffer  any  communication  to  be  made  to  them,  or 
make  any  himself,  unless  by  order  of  the  court,  except  to  ask  them  if 
they  have  agreed  upon  their  verdict ;  and  he  shall  not,  before  the  verdict 
is  rendered,  communicate  to  any  person  the  state  of  their  deliberations, 
or  the  verdict  agreed  niwn." 

$  614^  ($  168.)  After  the  jury  have  retired  for  deliberation^ 
if  there  be  a  disagreement  between  them  as  to  any  part  of  the 
testimony,  or  if  they  desire  to  be  informed  of  any  point  of  law 
arising  in  the  cause,  they  may  require  the  officer  to  conduct 
them  into  court.  Upon  their  being  brought  into  court,  the 
information  required  must  be  given  in  the  presence  of,  or  after 
notice  to,  the  parties  or  counsel. 

5  Gal.  14a 
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$  615.  ($  161.)  If,  after  the  impenellizig  of  the  Jury,  and 
before  verdict,  a  Juror  become  sick,  so  as  to  be  unable  to 
perform  his  duly,  the  court  may  order  him  to  be  discharged. 
In  that  case  the  trial  may  proceed  with  the  other  jurors,  or 
another  jnror  may  be  sworn  and  the  trial  begin  anew ;  or  the 
jury  may  be  discharged  and  anew  jury  then  or  afterwards 
impanelled. 

Stat.  1851, 76,  used  woids  "  a  new  jonr*'  instead  of  "another  juror.*' 

^  616.  ($  169.)  In  aU  cases  where  the  jury  are  discharged, 
or  prevented  from  giving  a  verdict,  by  reason  of  accident  or 
other  cause,  during  the  progress  of  the  trial,  or  after  the  cause 
is  submitted  to  them,  the  action  may  be  again  tried  imme- 
diately, or  at  a  future  time,  as  the  court  may  direct. 

(  61t.  (^  170.)  While  the  jury  are  absent  the  court  may 
adjourn,  from  time  to  time,  in  respect  to  other  business ;  but 
it  is  nevertheless  open  for  every  purpose  connected  with  the 
cause  submitted  to  the  jury,  until  a  verdict  is  rendered  or  the 
|ury  discharged.  The  court  may  direct  the  jury  to  bring  in  a 
sealed  verdict,  at  the  opening  of  the  court,  in  case  of  an  agree- 
ment during  a  recess  or  adjournment  for  the  day.  A  final 
adjournment  of  the  court  for  the  term  discharges  the  jury. 

120al.483. 

^  618.  When  the  jury  have  agreed  upon  their  verdict,  they 
must  be  conducted  into  court,  their  names  called  by  the  clerk, 
and  the  verdict  rendered  by  their  foreman.  The  verdict  must 
be  in  writing,  signed  by  the  foreman,  and  must  be  read  by  the 
(derk  to  the  jury,  and  the  inquiry  made  whether  it  is  their 
verdict.  If  any  juror  disagrees,  they  must  be  sent  out  again ; 
but  if  no  disagreement  be  expressed,  and  neither  party  requires 
*he  jury  to  he  polled^  the  verdict  is  complete  and  the  jury  dis- 
sharged  from  the  case.  Either  party  may  require  the  jury  to 
be  polled,  which  is  done  by  the  court  or  derk  asking  each 
juror  if  it  is  his  verdict.  If  any  one  answer  in  the  negative, 
fche  jury  must  again  be  sent  out. 

Tide  ^  619  and  note. 

"nOal.69. 
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$  619.  When  the  yerdict  is  annoiinoed,  if  it  is  informal  or 
insufScient  in  not  covering  the  isBue  submitted,  it  may  be  cor- 
rected by  the  Jury  under  the  advice  of  the  court,  or  the  jury 
may  be  again  sent  out. 

kS  618  and  619  contain  the  Bubstaaoe  of  secttons  171, 172, 173  stat.  1851, 
77,  except  that  the  latter  did  not  require  the  verdict  to  be  in  writing ; 
and  the  foreman  deUvered  the  verdict  in  response  to  the  inqoiry  of  the 
clerk,  to  which  the  Jnry  then  assented;  it  also  required  the  clerk  to 
record  the  verdict  immediately,  before  reading  it  to  the  jury. 

2CaL183» 284;  seal.  137;  4 OaL 260 ;  34 Cal.  668. 
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ABTICLE  m. 

THE   VEBDICT. 

Section  624.    General  and  special  yerdicts  defined. 

625.  When  a  general  or  special  verdict  may  be  rendered. 

626.  Verdict  in  actions  for  recovery  of  money  or  on  estab* 

lishing  eonnter  claim. 
627     Y/erdict  in  actions  for  the  recovery  of  specific  personal 

property. 
628.    Entry  of  verdict. 

$  6^4*  (^  174.)  The  verdict  of  a  jury  is  either  general  or 
special.  A  general  verdict  is  that  by  which  they  prononnce 
generally  npon  all  or  any  of  the  issues,  either  in  favor  of  the 
plaintiff  or  defendant ;  a  special  verdict  is  that  by  which  the 
jury  find  the  facts  only,  leaving  the  judgment  to  the  court. 
The  special  verdict  must  present  the  conclusions  of  fact  as 
established  by  the  evidence,  and  not  the  evidence  to  prove 
them ;  and  those  conclusions  of  fact  must  be  so  presented,  as 
that  nothing  shall  remain  to  the  court  but  to  draw  from  them 
conclusions  of  law. 

IS  Cal.  161 ;  25  Cal.  479;  38  Cal.  807 ;  40  Cal.  418. 

Special  verdicts:  16  Cal.  113 ;  19  Cal.  101 ;  23  Cal.  482 

$  695.  ($  175.)  In  an  action  for  the  recovery  of  money 
only,  or  specific  real  property,  the  jury,  in  their  discretion,  may 
render  a  general  or  special  verdict.  In  all  other  cases  the 
court  may  direct  the  jury  to  find  a  special  verdict  in  writing, 
upon  all  or  any  of  the  issues,  and  in  all  cases  may  instruct 
them,  if  they  render  a  general  verdict,  to  find  upon  particular 
questions  of  fact,  to  be  stated  in  writing,  and  may  direct  a 
written  finding  thereon.  The  special  verdict  or  finding  must 
be  filed  with  the  clerk  and  entered  upon  the  minutes.  Where 
a  special  finding  of  facts  is  inconsistent  with  the  general  ver* 
diet,  the  former  controls  the  latter,  and  the  court  must  give 
judgment  accordingly. 

Stat.  1851, 78,  road:  "  The  coart  may  instruct  the  jury  to  find  a  spedal 
verdict;  when  not  so  instructed,  the  verdict  shall  be  general." 

Stat.  1894, 62,  same  as  625. 

3 Cal.  396:  4  Cat  6;  20  Oal.  387;  23  Oal.  489;  27  Cal.  360 ;  31  Cal.  66. 
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^  636.  ($  176.)  When  a  yerdict  is  found  for  the  plaintiff, 
in  an  action  for  the  recovery  of  money,  or  for  the  defendant, 
when  a  counter  claim  for  the  recovery  of  money  is  established, 
exceeding  the  amount  of  the  plaintiff's  claim  as  established, 
the  jury  must  also  find  the  amount  of  the  recovery. 

($  177.)  In  an  action  for  the  recovery  of  specific 
persona^ps^erty,  if  the  property  has  not  been  delivered  to 
the  plaintiff^oSiJjedefendant,  by  his  answer,  claim  a  return 
thereof,  the  jury,  i^l^jrverdict  be  in  favor  of  the  plaintiff, 
or  if,  being  in  favor  owlSi^^ndant,  they  also  find  that  he  is 
entitled  to  a  return  thereof,  sou^N^nd  the  value  of  the  prop- 
erty, and  may,  at  the  same  time,  ass^li^he  damages,  if  any 
are  claimed  in  the  complaint  or  answer,  wmSli^he  prevailing 
party  has  sustained  by  reason  of  the  taking  o^Ilii^^on  of 
such  property. 

7  CaL  5m ;  8  GaL  446;  21  Oal.  274 ;  24  Oal.  147. 

^  638.  ($  178.)  Upon  receiving  a  verdict,  an  entry  must 
be  made  by  the  clerk  in  the  minutes  of  the  court,  specifying 
the  time  of  trial,  the  names  of  the  jurors  and  witnesses,  and 
setting  out  the  verdict  at  length,  and  where  special  verdict  is 
found,  either  the  judgment  rendered  thereon,  or  if  the  case  be 
i-eserved  for  argument  or  further  consideration,  the  order 
thus  reserving  it. 

c.  c.  p— 11 
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CHAPTER    V. 

TKIAL  BY  THE  COURT. 

Sscnoir  631.    'When  md  how  trial  by  jury  mmy  be  waived. 

682.   Upon  trial  by  court  decision  to  be  in  writing  and  filed 
within  twenty  days. 

633.  Fbcts  found  and  conclusions  of  law  must  be  separ- 

ately stated.   Judgment  on. 

634.  Findings  may  be  waived,  how. 

635.  Findings,  how  prepared. 

636.  Proceedings  after  determination  ot  Issae  of  law. 

H.  ($  179.)  Trial  by  Jury  may  be  waived  by  the  sev- 
eral pities  to  an  issne  of  fact,  in  actions  arising  on  contract, 
and  wii^^|e  assent  of  the  court  in  other  actions,  in  the  man* 
ner  following 

1.  By  failingl^appear  at  the  trial. 

2.  By  written  coJI^nt,  in  person  or  by  attorney,  filed  with 
the  clerk. 

3.  By  oral  consent,  in  8(i|n  court,  entered  in  the  minnteB. 
The  court  may  prescribe  i^^^le  what  shall  be  deemed  a 

waiver  in  other  cases. 

2  Cal.  92, 245;  5Cal.  112,  192,  294;  15  Oal^:  16  Gal.  249;  190aL  140;  27 
OaL248;aOCal.  612. 

SuB^DivisioN  1 :  10  OftL  178 ;  l<t  Oal.  422 ;  18  CSImMl 

$  639.    Upon  the  trial  of  a  question  of  fact  b^^e  court,  its 
decision  must  be  given  in  writing  and  filed  wit^^e  clerk 
within  twenty  days  after  the  cause  is  submitted  for 
and  unless  the  d&iisUm  is  filed  t&it/itn  that  time  the  action  JfHt^t 
again  he  tried, 

vide  S  633  and  note. 

$  633.  In  giving  the  decision,  the  facts  found  and  the  con- 
clusions of  law  must  be  separately  stated.  Judgment  upon 
the  decision  must  be  entered  accordingly. 

Stat  1851,  78,  8180,  was  in  subetanoe,  sections  632-3,  using  "ten," 
instead  of  "  twenty; "  and  "  trial  took  place,"  instead  of  "  cause  is  sub- 
mitted for  decision; "  and  omitting  the  balance  of  the  UaUdaed  words. 
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Sut.  186^*66,  BI4,  lead :  "  Upon  a  trial  of  isena  of  fact  by  the  court, 
judgment  shall  be  entered  in  accordance  ^ith  the  finding  of  the  coort, 
and  the  finding,  if  required  by  either  party,  shall  be  reduced  to  writing 
and  filed  with  the  clerk.  In  the  finding  filed,  the  facts  found  and  the 
condttsions  of  law  shall  be  separately  stated.  In  such  cases  no  judg- 
ment shall  be  reversed  on  appeal  for  want  of  a  finding  in  writing  at  the 
instance  of  any  party  who,  at  the  time  of  the  submission  of  the  cause, 
shall  not  have  requested  a  finding  in  writing,  and  had  such  request  en- 
tered in  the  minutes  of  the  court;  nor  in  cases  tried  by  the  court  by  a 
commissioner  or  referee  shall  the  judgment  be  reversed  on  appeal  for 
defects  in  the  finding,  nnlras  exceptions  be  made  in  the  court  below  for 
a  defect  in  the  finding;  ami  in  cases  of  exceptions  for  defective  findings 
the  XMurticular  point  or  issve  upon  which  the  party  requires  a  finding  to 
be  made,  or  the  particular  defect  to  be  remedied,  shall  be  specifically 
and  particularly  designated ;  and  ui>on  failure  of  the  court  to  remedy, 
or  when  tried  by  a  commissioner  or  referee,  to  cause  to  be  remedied, 
by  such  com,missioner  oi  referee  the  alleged  defect,  the  party  moving 
shall  be  entitled  to  his  exceptions,  and  the  same  shall  be  settled  by  the 
judge  as  in  other  cases;  jprovided,  that  such  exceptions  shall  be  filed  in 
the  court  and  served  on  the  attorney  of  ther  adverse  party  within  five 
days  after  receiving  from  or  giving  to  the  adverse  party  written  notice 
of  the  filing  of  the  finrling ;  prooidedj  that  when  any  cause  is  tried  and 
submitted  ni>on  a  writteu  statement  of  facts,  agreed  to  by  the  ixarties 
or  their  attorneys,  such  statement  shall  have  the  effect  of  a  special  ver- 
dict or  finding  of  facts,  and  judgment  shall  be  pronounced  thereon  as 
niK>n  a  special  verdict  or  finding  of  facts ;  and  in  such  case,  no  finding 
of  facts  shall  be  made  unless  such  statement  shall  fail  to  embrace  all 
the  facts  proved  and  in  issue,  in  which  case  any  additional  fact  may  be 
found  npon^vidence  wUch  is  not  repugnant  to  the  agreed  statement." 
See  authorities  under  section  635.  46  Cal.  372 :  49  Cal.  550. 

^  634^     (N.  S.)   Findings  of  fact  may  be  waived  by  the 
fleroral  parties  to  an  issue  of  fact 

1.  By  failing  to  appear  at  the  trial. 

2.  By  consent  in  writing,  filed  with  the  clerk. 

3.  By  oral  consent  in  open  court,  entered   ia    the  minutes. 

(  685.  (S.  S.)  A^ie  time  the  cause  is  submitted,  theiudge 
may  direct  either  or  boWi^f  the  parties  to  prepare  fipdmgs  of 
fact  8  unless  they  have  beeiS^ived,  and  when  s^^^rected,  the 
party  must  within  two  d^ys  pNj;|^  and  sepf^upon  his  adver- 
sary, and  submit  to  the  judge  suHLflBdmgs,  and  may  within 
two  days  thereafter  briefly  sugge^*towii^ng  to  the  judge  why 
be  desires  findings  upon  thepefmts  include^^Hi;^  the  findings 
prepared  by  himself,  oj^^^  he  objects  to  findingff^njjon  the 
points  included  -m^oA^ihe  findings*  prepared  by  his  adversary. 
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xfts^a^ge  may  adopt,  modify  or  reject  the  findingB  so  submit- 
ted, lij  afe-ds^^eof  the  submission  of  the  cause,  the  judge 
does  not  <^irAAfTi>''"yjai^M^yji||ir>T^  r^f  findings,  or  if  none  are 
prepared  and  submitted  withi^^II^4iig^3rescribed,  or  those 
prepared  are  rejected,  then  he  must  nimSSB^f^gmre  the 
findings.  ^^^^^^ 

7  Cal.  2S3 ;  8  Oal.  445 ;  12  Cal.  403 ;  16  Cal.  103 ;  19  CaL  101 ;  25  Cal.  567 ;  27 
Cal.  119;  28  CaL  238.  301,591;  30  Oal.  227,  402;  31  Cal.  154,211,242;  33  Oal. 
237,  469:  84  Cal.  224.  506;  35  CaL  30.  846.  566;  86  Oal.  197;  38  Cal.  575. 666;  39 
Cal.  262;  40  Cal.  267. 

$  636.  ($  181.)  On  a  judgment  for  the  phtintiff  upon  an 
issue  of  law,  he  may  proceed  in  the  manner  prescribed  by  the 
first  two  subdivisions  of  section  five  hundred  and  eighty-five, 
upon  the  failure  of  the  defendant  to  answer.  If  judgment  be 
for  the  defendant  upon  an  issue  of  law,  and  the  taking  of  an 
account  or  the  proof  of  any  fact  be  necessary  to  enable  the 
court  to  complete  the  judgment,  a  reference  may  be  ordered  as 
in  that  section  provided. 

Stat.  1851, 79,  S 181,  read:  "  On  a  judgment  upon  an  isstie  of  law,  if 
the  takinjT  of  an  account  be  necessary  to  enable  the  court  to  complete 
the  judgment,  a  reference  maj  be  ordered." 


197  TBIAL  BT  BEFEBEEB.  ^  688-639 

CHAPTER  VI. 

OF  BEFEBENCES  AND  TRIALS  BY  BEFEREES. 

8E0ZIOK  638.  Beferenoe  ordered  upon  agreement  of   parties,  In 
what  cases. 

639.  Reference  ordered  on  motion,  in  what  cases. 

640.  Number  of  referees,  qualifications,  etc. 

641.  Either  party  may  object.    Grounds  of  objection. 

642.  Objections,  how  disposed  of. 

643.  Referees  to  report  within  ten  days.    Effect  of.    How 

excepted  to,  etc. 

644.  Effect  of  referees*  finding. 

645.  How  excepted  to,  etc. 

^  688.  ($  182.)  A  reference  may  be  ordered  upon  the 
agreement  of  the  parties  filed  with  the  derk  or  entered  in  the 
minntea: 

1.  To  try  any  or  all  of  the  issues  in  an  action  or  proceeding, 
whether  of  fact  or  of  law,  and  to  report  a  finding  and  judgment 
thereon. 

2.  To  ascertain  a  fact  necessary  to  enable  the  court  to  deter- 
mine an  action  or  proceeding. 

Stat.  186&-'6»  845,  read  "to  proeeedand  4dermbM  the  tern"  instead  of 
*' determine  an  action  or  proceeding."  Stat.  1851,  79,  lased  the  worda 
"proeeedand  determine  the  case"  instead  of  "  determine  an  action  or 
proceeding"  in  subdivision 2;  also  omitted  "finding and." 

I  Cal.  336;  2  CaL  92, 122, 261 :  4 Cal.  1 ;  9  Cal.  853;  20  Cal.  92;  24  Cal.  425- 
35CaL  54a 

^  689.  (^  183.)  When  the  parties  do  not  consent,  the  court 
may,  upon  the  application  of  either,  or  of  its  own  motion, 
direct  a  reference  in  the  following  cases : 

1.  When  the  trial  of  an  issue  of  fact  requires  the  examina- 
tion of  a  long  account  on  either  side ;  in  which  case  the  ref- 
erees may  be  directed  to  hear  and  decide  the  whole  issue,  or 
report  upon  any  specific  question  of  fact  involved  therein. 

2.  When  the  taking  of  an  account  is  necessary  for  the  in- 
formation of  the  court  before  judgment,  or  for  carrying  a 
judgment  or  order  into  effect. 
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3.  When  a  qnestion  of  fact,  other  than  upon  the  pleadings, 
arises  upon  motion  or  otherwise,  in  any  stage  of  tiie  action. 

4.  Whea  it  is  necessary  for  the  information  of  the  court  in  a 
special  proceeding. 

1  Cal.  336;  2 CaL  245;  19.0al.  140;  24 Cal.  425;  2B  GaL  901 ;  82  Gal.  397. 

$  640.  (^  184.)  A  reference  may  be  ordered  to  any  person 
or  persons,  not  exceeding  three,  agreed  upon  by  the  parties. 
If  the  parties  do  not  agree,  the  conrt  or  judge  must  appoint 
one  or  more  referees,  not  exceeding  three,  who  reside  in  the 
couniy  in  which  the  action  or  proceeding  is  triable,  and  against 
whom  there  is  no  legal  objection,  or  the  reference  may  be  made 
to  a  court  commissioner  of  the  county  where  the  cause  is 
pending. 

Stat.  1865-'6, 845;  stat.  1851, 79,  omitted  the  last  danae. 

$641.  ($185.)  Either  partymayobject  to  the  appointment 
of  any  person  as  referee,  on  one  or  more  of  the  following 
grounds : 

1.  A  want  of  any  of  the  qualifications  prescribed  b}  statute 
to  render  a  person  competent  as  a  juror. 

2.  Consanguinity  or  afi&nity,  within  the  third  degree,  to 
either  party. 

3.  Standing  in  the  relation  of  guardian  and  ward,  master 
and  servant,  employer  and  clerk,  or  principal  and  agent  to 
either  party ;  or  being  a  member  of  the  family  of  either  party ; 
or  a  partner  in  business  with  either  party ;  oi  being  security 
on  any  bond  or  obligation  for  either  party. 

4.  Having  served  as  a  juror  or  been  a  witness  on  any  trial 
between  the  same  parties,  for  the  same  cause  of  action. 

5.  Interest  on  the  part  of  such  person  in  the  event  of  the 
action,  or  in  the  main  question  involved  in  the  action. 

6.  Having  formed  or  expressed  an  unqualified  opinion  or 
belief  as  to  the  merits  of  the  action. 

7.  The  existence  of  a  state  of  mind  in  such  p3r8on  evincing 
enmity  against  or  bias  to  either  party. 

$  64^8.  ($  186.)  The  objections  taken  to  the  appointment 
of  any  person  as  referee  must  be  heard  and  disposed  of  by  the 
oourt.  Affidavits  may  be  read  and  witnesses  examined  as  to 
such  objections. 
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Stet.  I85I,  80,  read  "any  penon  examined  a«  a  witDMa*'  inatead  of 
"  witnesses  examined.'' 

$  643.  ($  187  J  The  referees  or  commissiQiier  most  report 
their  findings  in  writing  to  the  court,  within  twenty  days  after 
the  testimony  is  closed,  and  the  facts  found  and  conclusions  of 
law  must  be  separately  stated  therein. 

1  Gal.  48;  2  Oal.  72,  122.  322;  S  Gal.  406;  5  GaL  90,  228, 4»-  7  CaL  SO;  9 
Cal.  213;  22  Cal.  471 ;  90  Gal.  2M ;  31  GaL  333 :  32  GaL  397. 

$  644*  (^  187.)  The  findingoftherefereeorcommissioner up- 
on the  whole  issue  must  stand  as  the  finding  of  the  court,  and 
upon  filing  of  the  finding  with  the  clerk  of  the  court* 
judgment  may  be  entered  thereon  in  the  same  manner  as  if  the 
action  had  been  tried  by  the  court. 

$645.  ($187.)  The  finding  of  the  referee  or  commissioner 
may  be  excepted  to  and  reviewed  in  like  manner  as  if  made  by  the 
court.  When  the  reference  is  to  report  the  facts,  the  finding 
reported  has  the  efiect  of  a  special  verdict. 

Stat.  1851, 80.  iread :  "  The  referees  shall  make  their  report  within  ten 
<U7s  after  the  testimony  before  them  is  closed.  Their  report  npon  the 
whole  issue  shall  stand  as  the  decision  of  the  conrt,  and  upon  filing  the 
Import  with  the  clerk  of  the  conrt,  judgment  may  be  entered  thereon,  in 
the  same  manner  as  if  the  action  had  been  tried  by  the  court.  The  (Se- 
ciaon  of  the  referees  may  be  excepted  to  and  reviewed  in  like  manner 
as  if  made  by  the  court.  When  the  reference  is  to  report  the  facts,  the 
raport  shall  have  the  effect  of  a  special  verdict." 

Stat.  1865-6. 845,  same  as  S  643.  inserting  .«.n  "  instead  of  "  twenty" ; 
also  the  words  "  or  within  such  further  tiipe  as  may  be  allowed  by  the 
eout"  after  word  "dayik" 


^  64&.647      . 
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CHAPTEE  Vn. 

PROVISIONb  BELATING  TO  TBIAL8  IN  GENERAL. 

ABTICLK     I.     EXCEPXIOIIB. 
n.     KSWTBULS. 


ARTICLE    I. 


Bscmov  6i6. 
W7. 
648. 
649. 
660. 

661. 
662. 

663. 


ExoEPnoNa 

Exceptions  may  be  taken.    Time  yrhen  taken,  etc. 

What  deemed  excepted  to. 

Exception,  form  of.' 

Exceptions  signed  by  judge  and  filed  ivltli  clerk. 

Exceptions  not  presented  at  time.of  ruling.    Notice 

to  adverse  party,  bow  settled  upon,  etc. 
Exceptions  after  judgment,  etc. 
When  exception  is  refused,  application  to  supreme 

court  to  prove  the  same,  etc. 
Proceedings  when  judge  ceases  to  hold  office. 


lions  may  be  taken  by  either  party  to  any 
ruling  or  deciSRAHBad^T^  court  or  judge,  either  before  or 
after  judgment,  in  anyac88l^tk|icQ^ee^g,  but  except  in  the 
cases  provided  for  in  the  next  iiiiiliiiir^TWIWliiiilMi  liilii  ii  at  the 
time  the  ruling  is  made. 

Vide  §  653  and  note. 

2  CaL  122;  5Gal.  339, 149,  478;  7  Gal.  SB, 423;  12 CaL  243;  16  Gal.  184, 533: 
18  Gal. 83;  25 Gal.  123;  26  Gal. 265;  28 CaL  170;  32 Gal.  304;  34  Gal. 581, 682; 
35  Gal.  398;  38  Gal.  141. 

Exception  must  be  particularly  stated:  10  Gal.  32, 267;  12  Gal.  243;  15 
CaL  50;  16  Gal.  248;  18  GaL  315;  23  GaL  259;  24  GaL  171,  396.458;  25 Gal 
123,619;  84  GaL  554. 

IverBe  party  is  deemed  to  have  excepted  to  the 
verdict  of  the  juiy^7tB9lSinMM^afi2i^f_^ecourt  or  referee, 
to  an  order  granting  or  refuaing  a  new  trial,  SSStSBSimusj^^T^ 


TBI 


ISOSmONB. 


4;49.6S1 


I  demurrer,  striking  oat  a  pleading  or  any  part  thereof; 
grantiii^j^«6Hy||ga  continuance,  granting  or  refusing  to 
dumge  the  place  oftnSf^BaiU^^sodeemed  to  have  excepted 
to  every  order,  niling  or  proceedin^6nB!l»«|^ad  in  the  action 
or  proceeding,  either  before  or  after  judgment, 
parte  application. 
nab  8  6S84kBd  ootb;  47  CaL  lfi7. 

($  190.)  No  particular  form  of  exception  is  required. 
The  cbjeSt^M^mist  be  stated,  wiCh  so  much  of  the  evidence  or 
other  matter  asi^!Mfig|ga^to  explain  it,  and  no  more.  But 
when  the  exception  is  totS^«Q|]i^or  decision,  upon  the 
grounds  of  the  insufficiency  of  the  evSl8tti^|oaastain  it,  the 
objecQon  must  specify  the  particulars  in  aliii  h  iiiii'  nhiilim  ii 
is  alleged  to  be  insuffidenL 

Fids  S €53«iid  note ;  41  Cal. ^298;  42  CaL  443;  49  CaL  45, 5S5, 

bUl  contuning  the  exception  to  any  ruling  may 

111  |iii  III  iil(  (1  liiTnB  jiinlij^  "I  lli'i  time  the  ruling  is  made.    It 

most  be  conformable  In  llin  li'lu'ii  niii  j/n  iil  Ihii  time  corrected 

until  it  is  so,  and  signed  by  the  judge  an^^i!E^N«mLihe  clerk. 

Fidel  653,  and  note;  47  CaL  611:  49Cal.266L 

^0.  If  a  bill  is  not  presented  at  the  time  of  the  ruling, 
a  bilNi^taining  the  exceptions,  or  any  of  them,  relating  to 
any  ruhn^l)|ad  up  to  the  time  of  the  entry  of  judgment,  may, 
upon  one  da^^iotice  to  the  adverse  party,  at  any  time  after 
such  ruling  is  mSl^nd  within  thirty  days  after  the  entry  of 
judgment,  be  present^l^  the  judge  and  settled,  as  provided 
in  the  preceding  section. 
Tide  8  653  and  note. 


$  651.  A  bin  containing  the  excepli^s  to  any  ruling  made 
after  judgment,  except  to  a  ruling  madegl^nting  or  refusing  a 
new  trial,  may  ])e  presented  to  the  judge  aN^  time  of  such 
ruling  and  be  settled  as  provided  in  section  si^linndred  and 
forty-nine ;  and,  if  not  so  presented,  may,  upo^^  day's 
notice,  and  at  any  time  after  and  within  ten  days  of  su2^s^- 
iag,  be  presented  and  settled  as  in  such  section  provided. 

PlcfaSas^andnote. 


i 
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^  659.  If  {he  jndge  in  any  case  refuse  to  allow  an  exception 
in  aocordanoe  with  the  facts,  the  party  desiring  the  bill  settled 
may  apply  by  petition  to  the  supreme  court  to  prore  the  same ; 
the  application  may  be  made  in  the  mode  and  manner,  and 
nnder  such  regolations  as  that  court  may  prescribe ;  and  th^ 
bfll,  when  proyen,  must  be  certified  by  the  chief  jnstioe  as  cor- 
rect and  filed  with  the  derk  of  the  court  in  which  the  action 
was  tried,  and  when  so  filed  it  has  the  same  force  and  effect  as 
if  settled  by  the  judge  who  tried  the  caose. 

Fids  ^  681  and  note :  49  CU.  M6 ;  id.  ao. 

^e  judge  who  presided  at  the  trial  ceases  to  hold 
oflBoe  before  tS^Sm^aiflltdgred  or  settled,  he  may,  neverthe- 
less, settle  such  bill,  or  thepT^^Snpy^^ii^g^Zi^^  ^  ^^  P'^' 
ceding  section,  apply  to  the  supreme  courtto^^V^ttn^ajge. 

Stat.  1851, 80,  sections  188, 189, 190, 191.  ratd : 

**188.  An  exoeintiim  is  an  objection  taken  at  the  taial  to  a  decision 
upon  a  matter  of  law,  whether  such  trial  be  by  jury,  oonrt  or  referees, 
and  whether  the  decision  be  made  during  the  formation  of  a  joiy,  or  in 
the  admission  of  evidence,  or  in  the  charge  toajuiy,  or  at  any  other 
time  from  the  calling  of  the  action  for  trial  to  the  rendering  of  the  ver- 
dict or  decision.  Bnt  no  exception  shall  be  regarded  on  a  motion  for  a 
new  trial,  or  on  an  appeal,  unless  the  exception  be  material,  and  affect 
the  substantial  rights  of  the  iMurties." 

*'189.  The  point  of  the  exception  shall  be  particularly  stated,  and  may 
be  delivered  in  writing  to  the  jndge,  or  if  the  party  require  it,  shall  be 
written  down  by  the  clerk;  when  delivered  in  writing,  or  written  down 
by  the  derk,  it  shall  be  made  conf  onnable  to  the  truth,  or  be  at  the  timo 
corrected  until  it  is  so  made  conformable.  When  not  delivered  in  writ- 
ing, or  written  down  as  above,  it  may  b«  altered  in  the  judge's  minutes 
and  afterwards  setUed  in  a  statement  of  iino  case,  as  provided  in  thisact.'» 

**  190.  No  particular  form  of  exception  shall  be  required.  The  objec- 
tion shall  be  stated,  with  so  much  of  the  evidence,  or  other  matter, 
as  w  necessary  to  explain  it,  but  no  more;  and  the  whole  as  briefly  as 
possible." 

"  191.  When  a  cause  has  been  tried  by  the  court,  or  by  referees,  and 
the  decision  or  report  is  not  made  immediately  after  the  closing  of  the 
testimony,  the  decision  or  report  shall  be  deemed  excepted  to,  on  motion 
for  a  new  trial  or  on  vppeaX,  without  any  special  notice  that  an  exception 
is  taken  thereto." 

Stat.  1863, 360^1,  added  to  section  189  of  statute  1851,  the  words:  "Pto- 
vided,  that  if  the  jndge  shall,  in  any  case,  refuse  to  allow  an  exception 
in  accordance  with  the  facts,  any  party  aggrieved  thereby  may  petition 
the  supreme  court  for  leave  to  prove  the  same,  and  shall  have  the  right 
BO  to  do,  in  such  mode  and  manner  and  according  to  such  regulations 
as  the  supreme  court  may,  by  rules,  impose." 


NEW  TBIAL8.  ^  SMwlMt 


ABTICLE  n. 

NEW  TRIALS. 

Siaonoir  658.  New  trial  defined. 

667.  Yfhen  a  new  trial  may  be  granted. 

658.  On  what  papers  moved  for. 

659.  Notice  of  motion,  upon  whom  served  and  what  to 

contain 

660.  Motion  to  be  heard  at  the  time  specified,  or  dismissed. 

661.  Jijidge  to  make  statement  on  decision  of  the  motion. 

This  statement  to  constitute  bill  of  ezceptiojpi. 

^  656.  ($  192.)  A  new  trial  is  a  re-examinatioii  of  an  issue 
of  fact  in  the  same  ooort  after  a  trial  and  decision  by  a  jury  or 
court,  or  by  referees. 

$  657.  ($  193.)  The  fonner  verdict  or  other  decision  may 
be  vacated  and  a  new  trial  granted,  on  the  application  of  the 
party  aggrieved,  for  any  of  the  following  causes,  materially 
affecting  the  substantial  rights  of  such  party : 

1.  Irregularity  in  the  proceedings  of  the  court,  jury  or 
adverse  party,  or  any  order  of  the  court,  or  abuse  of  discre- 
tion, by  which  either  party  was  prevented  from  having  a  fair 
trial. 

2.  IHsconduct  of  the  jury ;  and  whenever  any  one  or  more 
of  the  jurors  have  been  induced  to  assent  to  any  general  or 
special  verdict,  or  to  a  finding  on  any  question  submitted  to 
them  by  the  court,  by  a  resort  to  the  determination  of  chance, 
such  misconduct  may  be  proved  by  the  affidavit  of  any  one  of 
the  jurors. 

3.  Accident  or  surprise,  which  ordinary  prudence  could  not 
have  guarded  against. 

4.  Newly  discovered  evidence,  material  for  the  party  making 
the  application,  which  he  could  not,  with  reasonable  diligence, 
have  discovered  and  produced  at  the  trial. 

5:  Excessive  damages,  appearing  to  have  been  given  under 
the  influence  of  passion  or  prejudice. 


i 


6.  InsnfficieoGj  of  tbe  evidence  to  jostifj  the  renUct  or 
oiher  decision,  or  that  it  is  against  law. 

7.  Error  in  law,  ooenrring  at  the  trial  and  excepted  to  by 
the  party  making  the  application. 

Stat,  1862, »,  inserted  the  word»  "or  qoeetioofli"  after  "(jaestioa  ;**  also 
"one  or  mam"  instead  of  "one''  in  anbdiyision  2. 

Stat.  1851, 81,  read  "  miacondact  of  the  jnzy,"  omitting  the  balance  of 
anbdivision  2. 

SuB-DinsiOH  1 :  4  CaL  274 ;  5  CkL  57. 177 ;  9  CaL  529;  11  CaL  162;  12  Cal. 
483;  14  Cal.  661;  15  CaL  23:  16  CaL  80;  20 CaL  432;  22Cal.43,348;  29Cal. 
257,492;  35  CaL  346. 

SUB-Divisiox  2:  5 CaL  44;  6  CaL  228;  9  CaL  529;  23  CaL  40;  25CaL  397, 
460 ;  29  CaL  2H7  41  Cal.  238. 

SuB-DivisiowS:  1  CaL  429;  3  CaL  113;  6  Cal.  223;  7  CaL40,41»;  9  CaL 
568;  10  CaL  523;  11  CaL  21, 212;  15  CaL  501 ;  W  Cal.  85;  IT  CaL  335;  19  Cal. 
28:  21  CaL  337;  22CaL  160;  24 CaL  85, 237;  28 Gd.  335;  29 Cal.  605;  30  Cal. 
226:  32  Cal.  2;^;  33  CaL  456  41  CaL  494. 

Sub-division  4: 1  Cal.  180, 429;  3  Cal.  55, 113, 396;  4  CaL  345;  5  CaL  342, 
i99;  6  Cal.  228;  7  CaL  40,  418;  11  CaL  191;  16  CaL  180;  22  Cal.  160, 596;  23 
Cal.  243,  419;  2 1  CaL  513;  29  Cal.  673:  35  CaL  41. 684;  36  CaL  383. 
45  CaL  92. 33;. 

Sub-division  5:  ;  CaL  33, 410:  2  Cal.  326;  5  CaL  510;  6  Cal.  681 ;  8  CaL 
294;  Hid.  419;  19  id.  23;  20 id.  196:  24  id.  513;  25  id.  460 :  41  id. 363,  472,  515. 

Sub-division  6 :  12  Cal.  27, 402, 426 ;  13  CaL  620 ;  16  CaL  392 ;  19  Cal.  607 ; 

20  CaL  48, 520 ;  21  Cal.  178,  413;  23  Cal.  58, 193;  27  CaL  228 ;  29  CaL  356,  492, 
569;  32  CaL  102.  333,  530,  593;  34  CaL  506;  35 CaL  30, 85, 218;  37  Cal.  40;  39 
Cal.  407, 565  41  Cal.  467 :  47  CaL  19 ;  49  CaL  44, 4ft. 

SuB-DrvisiON  7 :  1  CaL  92,  353 ;  5  Cal.  342 ;  13  CaL  42, 53 ;  16  Cal.  357, 392 ; 

21  CaL  215.  230 ;  22  CaL  42,  255 ;  25  CaL  230,  460,  504;  26  CaL  455;  29  Cal.  615, 
<M4, 673 ;  32  CaL  102, 231 ;  31  CaL  554 ;  37  CaL  263. 

^^^58.  When  the  application  is  made  for  a  cause  mentioned 
in  tlK^I^,  Bixth  and  seventh  subdivisions  of  the  last  section, 
it  is  mad^l^m  bills  of  exception  on  file ;  for  any  other  cause 
it  is  made  upo^iffidavit.  If  the  application  is  made  upon  affi- 
davits, the  affidavitSifthe  moving  party  must  be  filed  with 
the  clerk  and  served  upo!^he  adverse  party,  within  twenty-five 
days  after  the  verdict  or  deS^^n  is  made.  The  adverse  party 
niay  fie  counter  af&davits  witmli^ve  days  thereafter,  and, 
upon  leave  of  the  court  or  judge,  th^HDving  party  may  with- 
in five  days  file  affidavits  in  rebuttal.  ^^^ 
Fide,  g  661  and  note.  ^^^ 

^  659.  The  party  intending  to  move  for  a  new  K^^muat, 
within  thirty  days  after  the  decision  or  verdict,  file  wS^S^ie 
clerk  and  eerve  upon  the  adverse  party  a  notice  of  his  inv^ 
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>n,  defligDAting  therein  generally  the  grounos  npon  which 
ty^otiou  will  be  made,  and  the  time  and  place  at  which  it 
willV  bought  on  for  hearing.  The  time  designated  must  bo 
not  le^^han  ten  nor  more  than  twenty  days  after  Beryioe  of 
tfaenotic 

Fide,  te6H|d  note. 

^  660.  At\|e  time  specified  in  the  notice,  or  at  snoh  other 
time  as  the  cou^^r  judge  may  adjourn  the  hearing  to,  not  ex- 
ceeding ten  days,  ^^  motion  must  be  heard.  If  the  moving 
party  fail  to  appear  ateither  time  it  must  be  dismissed,  and 
the  case  will  stand  as  wugh  no  motion  had  ever  been  noticed 
or  made.  If  heard  by  ^kcourt  or  judge,  it  must  be  decided 
irithin  ten  days  after  the  homing. 

(  661.  The  court  or  judge^^dding  the  motion  must  im- 
mediately thereafter  file  with  1^  clerk  of  the  court  a  state- 
ment in  writing,  under  his  hand,  ^ntaining— 

1.  The  name  of  the  court  and  ti^of  the  cause. 

2.  A  reference  to  all  pleadings,  pa|^s,  bills  of  exception 
and  affidavits  used  on  the  motion. 

3.  A  statement  that  the  pleadings,  etc^^^  referred  to  are 
made  part  of  the  statement. 

i.   The  decision  of  the  court  on  the  motion.^ 

5.  The  groimds  upon  which  the  decision  rests? 

6.  A  statement  that  the  par^  against  whom  the\Vfici6ion  is 
rendered  excepts  to  the  decision.  V 

And  the  statement  so  made  and  filed  constitutes  and  £^8  all 

the  force  and  effect  of  a  bill  of  exception  to  the  order  ^.;nt- 

ingor  refusing  the  motion.  Wee  new  $$  663,  663  in  appendix. 

Stat.  \m,  80,  sections  194, 199, 196,  read :  "  194.  When  the  application 
IB  made  for  a  cause  mentioned  in  the  first,  second,  third  and  fourth 
•Qbdivisions  of  the  last  section  it  shall  be  made  upon  afSdavit ;  for  any 
other  cause  it  shall  be  made  npon  a  statement  prepared  as  provided  in 
we  next  section." 

"  I99i.  The  party  intendinfr  to  move  for  a  new  trial  shall  give  notice 
o<  the  same  within  two  days  after  the  trial,  and  shall,  within  five  days 
after  such  notice,  prepare  and  file  with  the  clerk  the  affidavit  reauired 
py  the  last  section,  or  a  statement  of  the  grounds  upon  which  he' 
inteads  to  rely.  If  no  affidavit  or  statement  do  filed  within  five  days 
uter  tho  notice,  the  right  to  move  for  a  new  trial  shall  be  deemed 
waited.  The  statement  shall  contain  so  much  of  evidence,  or  reference 
y>sreto,  as  may  be  necessary  to  explain  the  grounds  taken  and  no  more. 
BQch  statement,  when  containing  any  portion  of  the  evidence  of  the 
9**«i  and  not  agreed  to  by  the  adverse  party,  shall  be  settled  by  the 
JQoge  upon  notice.    On  the  argument,  reference  may  also  be  made  to 

C.  c.  P. — 18 
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'IH.  Ths  I 


lb  atlar  filioK  ths  ttttUill  oi  •tatemanb 


tandlwto man  lOr awwMiUluUMTe noUn of  tlw luiw 
tfDwiIi*  aauiu  lui  bwi  ttud  br  ft  JoiT,  irithln  flTs  dus  iftw  (be  no- 
dlUmiittb*TCidlol,wairimSeuUaBltMl>MBiUM  totheoonrt 
or  br  ft  tonaa^oaBtat^nbmB,  Tltiiiik  Can  din  after  ncHTfu  irr '*~<^ 
BotiHettluHBdnlu^tGadMlidanoI  Itis  iodca,  orof  tiia  fiU 
Uh  npot  01  the  taamiaaimn  or  nucoa,  tlw  uouoa  ifaiJl  deil 


fiUncol 


leutiumctlM  BMf  iin*  npoa.oi  tiu  imiiLai  Indn  tluiMf;  or 
in  oomouuloiwr  mu  nordM  aMBh  to*  riaftt  to  mnr*  iCBjt  new  trill 
ilL  be  dflOHdiruna.  wlm  uu  notUB  acHgnatw  u  thB_gnniDd 
)n  whlohUi  motioa 'Wlllbtmid*  Oh  fanmdBBnr<4  tjyglMB**  to 
lUn  IB  li^^nnh  ovldBU^^SaiiidtaklinfflSabWbm  tbs 
Joe  degiintM  w Uw ainmd  of  flw mottonann Id  iih Mnrinc it 
triiiriml  auwtuto&Us  BuAwputr.aw  itMuuDt  il^  Bp«lfr 
I  pirtionlir  erron  npon  wbioh  tits  put;  wUI  rolj.   U  no  nsh  oiwii^ 


tha  findiii^  of  tba  judni  "  Instfiftd  of  "  tha 
at  Ihe  jads«,"  but  ooutAined  amaeoiu  pnoo- 


HtlHllU 

,.  But  Ktt.  Ml.  «ld«d  la  HoUOD  198  of  (titDla  1U1,  tba  mndi 
gj "J"m judge «S5!?.E"."tPZi^"Sj  *''   fSrf.'"*" ^ 

See  new  ff  Oea-SaS. 
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CHAPTER  VnL 

THE  MANNER  OP  GIVING  AND  ENTERING  JUDGMENT. 

Secxion  66i.    Jadgxnent  to  be  entered  in  twenty-four  hours,  eto. 

665.  Case  may  be  brought  before  the  court  for  argument. 

666.  When  counter  claim  established  exceeds  plaintiff'^ 

demand. 

667.  In  replevin,  Judgment  to  be  in  the  alternative,  and 

with  damages.    Gold  coin  or  currency  judgment. 

668.  Judgment  book  to  be  kept  by  the  clerk. 

669.  If  a  party  die  after  verdict.  Judgment  may  be  entered, 

but  not  to  be  alien. 

670.  Judgment  roll,  what  to  constitute. 

671.  Judgment  lien,  when  it  begins  and  when  it  expires. 

672.  Docket,  how  kept,  and  what  to  contain. 

673.  Docket  to  be  oi)en  for  inspection  without  charge. 

674.  Transcript  to  be  filed  in  any  county,  andjudgment  to 

become  a  lien  there. 

675.  Satisfaction  of  a  judgment,  how  made. 

$  664*  (^  197.)  When  trial  by  jury  has  been  had,  judgment 
must  be  entered  by  the  clerk,  in  conformity  to  the  verdict, 
within  twenty-four  hours  after  the  rendition  of  the  verdict, 
unless  the  court  order  the  caae  to  be  reserved  for  argument  or 
farther  consideration,  or  grant  a  stay  of  proceedings. 

$  665.  ($  198.)  When  the  case  is  reserved  for  argument  or 
further  consideration,  as  mentioned  in  the  last  section,  it  may 
be  brought  by  either  party  before  the  court  for  argument. 

Stat.  1851, 82,  added  "  at  the  first  special  term." 

$  666.  ($  199.)  If  a  counter  claim,  established  at  the  trial, 
exceed  the  plaintiff's  demand,  judgment  for  the  defendant 
must  bo  given  for  the  excess ;  or  if  it  appear  that  the  defend- 
ant is  entitled  to  any  other  affirmative  relief,  judgment  must 
be  eriv*»u  accordingly. 

$667.  ($200.)  In  an  action  to  recover  the  possession  of  person- 
al property,  judgment  for  the  plaintiff  may  be  for  the  possession 
or  the  value  thereof,  in  case  a  delivery  cannot  be  had,  and 


209  JUDGMENT.  $  668 

damages  for  the  detention.  If  the  property  has  been  delivered 
to  the  plaintiff,  and  the  defendant  claim  a  return  thereof,  judg- 
ment for  the  defendant  may  be  for  a  return  of  the  property  or 
the  yalue  thereof,  in  case  a  return  cannot  be  had,  and  damages 
for  taking  and  withholding  the  same.  In  an  action  on  a  con- 
tract or  obligation  in  writing,  for  the  direct  payment  of  money, 
made  payable  in  a  specified  kind  of  money  or  currency,  judg- 
ment for  the  plaintiff,  whether  it  be  by  default  or  after  verdict, 
may  follow  the  contract  or  obligation,  and  be  made  payable  in 
the  kind  of  money  or  currency  specified  therein ;  and  in  all 
actions  for  the  recovery  of  money,  if  the  plaintiff  allege  in  his 
complaint  that  the  same  was  understood  and  agreed  by  the  re- 
spective parties  to  be  payable  in  a  specified  kind  of  money  or 
currency,  and  this  fact  is  admitted  by  the  default  of  the  de- 
fendant or  established  by  evidence,  the  judgment  for  the 
plaintiff  must  be  made  payable  in  the  kind  of  money  or  cur- 
rency so  alleged  in  the  complaint ;  and  in  an  action  against  any 
person  for  the  recovery  of  money  received  by  such  person  in 
a  fiduciary  capacity,  or  to  the  Tise  of  another,  judgment  for  the 
plaintiff  must  be  made  x)ayable  in  the  kind  of  money  or  cur- 
rency so  received  by  such  person. 

Stat.  186»-'64, 637-8,  omitted  the  words:  "And  in  all  actions  for  the 
reooyery  of  money,  if  the  plaintiff  allege  in  his  complaint  that  the  same 
was  anderstood  and  agreed  by  the  respective  parties  to  bo  payable  in  a 
specified  kind  of  money  or  currency,  and  this  fact  is  admitted  by  the  de- 
foolt  of  the  defendant,  or  established  by  evidence,  the  judgment  for  the 
plaintiff  must  be  made  imyable  in  the  kind  of  money  or  currency  so 
alleged  in  the  complaint." 

Also  inserted  the  words  "  whether  the  same  be  by  default  or  after 
verdict,"  after  the  word  "plaintiff,"  in  the  last  clause. 

Stat.  1851, 82,  omitted  all  after  the  words  "  withholding  the  same." 

Stat.  1869-'70, 295,  inserted  after  the  word  "  evidence  "  the  words  "  to 
the  satisfaction  of  the  court,  referee  or  jury  by  whom  the  action  shall  be 
tried ; "  also  the  words  "  whether  the  same  be  by  default  or  after  ver- 
dict;"  after  the  word  "  plaintiff,"  in  the-last  clause. 

Beplevin :  7  Cal.  568 ;  9  Cal.  562 ;  34  Cal.  641 ;  37  CaL  507. 

Gold  coin:  25  Gal.  502,  564;  26  CaL  420,  561 ;  27  CaL  100;  28  Cal.  170,  276; 
29  Cal.  273 ;  32  CaL  112, 145;  35  CaL  346  45  Cal.  77 ;  46  Cal,  289 ;  49  CaL  314. 

$  668.  ($  201.)  The  clerk  must  keep,  with  the  records  of 
the  court,  a  book  to  be  called  the  ''judgment  book,"  in  which 
judgments  most  be  entered. 
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Stat.  1851, 82,  read :  *'  S  201.  The  clerk  shall  keep  amon^r  the  records 
of  the  court,  a  book  for  the  entry  of  jadsments,  to  be  called  the  "  jxxdg- 
ment  book,"  in  which  each  judgment  shall  be  entered,  and  shall  specify 
clearly  the  relief  granted,  or  other  determination  of  the  action." 

(  669.  (^  202.)  If  a  party  die  after  a  verdict  or  decision 
upon  any  issue  of  fact,  and  before  judgment,  the  court  may 
nevertheless  render  judgment  thereon.  Such  judgment  is  not 
a  lien  on  the  real  property  of  the  deceased  party,  but  is  pay- 
able in  the  course  of  administration  on  his  estate. 

vide  «§  686, 1509. 

20  CaL  68;  21  Cal.  443;  29  Cal.  359.  35  CaU  466, 

•E^^TO.  (^  203.)  Immediately  after  entering  the  judgment, 
the  ci^Sikmust  attach  together  and  file  the  following  papers, 
which  con^li^jute  the  iudgment  roll : 

1.  In  case  uN^miplaint  bo  not  answered  by  any  defendant, 
the  summons,  witi^lio  affidavit  or  proof  of  service,  and  the 
complaint,  with  a  memor!Mum  indorsed  upon  the  complaint 
that  the  default  of  the  defendaSl^^  not  answering  was  entered, 
and  a  copy  of  the  judgment. 

2.  In  all  other  cases,  the  pleadingsT^ij^ct  of  the  jury  or 
finding  of  the  court,  commissioner  or  refere^i^  bills  of  ex- 
ception taken  and  filed,  copies  of  orders  sustaiml^tor  over- 
ruling demurrers,  a  copy  of  the  judgment,  and  copi^I^st^any 
orders  relating  to  a  change  of  parties. 

Stat.  1851, 8?,  contained  in  lieu  of  subdivision  2,  ihe  irords:  "In  all 
other  cases,  the  summons,  pleadings,  and  a  copy  of  the  judgment,  and 
any  orders  relating  to  a  change  of  the  parties." 

Stat.  1862, 119,  contained  in  lieu  of  subdivision  2,  the  words:  "In  all 
other  cases,  the  summons,  pleadings,  verdict  of  the  jury  or  finding  of 
the  court,  and  all  bills  of  exception  taken  and  filed  in  said  action,  and  a 
copy  of  the  judgment,  and  any  orders  relating  to  a  change  of  the 
parties." 

Stat.  1865-'66, 346,  same  as  section  670,  inserting  word  "  summons  "  be- 
fore "pleadings." 

6  Cal.  277;  18  Cal.  219;  27  Cal.  107:  28  Cal.  170,  295;  31  Cal.  238;  32  Cal. 
172 ;  34  Cal.  391,  (Hahn  v.  Kelly),  641 ;  36  Cal.  112 ;  38  Cal.  15, 456 ;  40  Cal.  378. 

$  671.  ($  204.)  Immediately  after  filing  a  judgment  roll, 
the  clerk  must  make  the  proper  entries  of  the  judgment,  under 
appropriate  heads,  in  the  docket  kept  by  him ;  and  from  the 
time  the  judgment  is  docketed  it  becomes  a  lien  upon  all  the 


211  JUDOKEMT.  W  ^^^^'^^ 

_gf  the  jndgment  debtor,  not  exeinpt  from  execu- 
tion, in  the  coun^^WinnUm^yinstthe  time  or  which  he  may 
afterwards  acquire,  until  the  lieu  exp98B^9tMi4ig]^ontinue8 
for  two  years,  unless  the  judgment  be  preyiously  satis&ea. 

6  Cal.  ISO,  277 ;  !•  CaL  71 ;  13  Cal.  79 ;  14  CaL  428 ;  16  Gal.  181,  213,  403 ;  17 
Gal.  471 :  25  CaL  337 ;  28  Cal.  416, 520 ;  31  Cal.  895;  37  Cal.  121, 39  Cal.  137, 442. 

^  67S.  ($  205.)  The  docket  mentioned  in  the  last  section  is 
a  book  which  the  clerk  keeps  in  his  office,  with  each  page  divi- 
ded into  eight  columns,  and  headed  as  follows:  judgment 
debtors ;  judgment  creditors ;  judgment :  time  of  entry ;  where 
entered  in  judgment  book ;  appeals :  when  taken ;  judgment 
of  appellate  court ;  satisfaction  of  judgment,  when  entered. 
If  judgment  be  for  the  recovery  of  money  or  damages^  the 
amount  must  be  stated  in  the  docket  under  the  head  of  judg- 
ment ;  if  the  judgment  be  for  any  other  relief,  a  memorandum 
of  the  general  character  of  the  relief  granted  must  be  stated. 
The  names  of  the  defendants  must  be  entered  in  alphabetiaal 
order. 

31  Cal.  298;  38  Cal.  393;  39  Cal.  187. 

§  673.  ($  206.)  The  docket  kept  by  the  clerk  is  open  at  tJl 
times,  during  office  hours,  for  the  inspection  of  the  public, 
without  charge.  The  clerk  must  arrange  the  several  dockets 
kept  by  him  in  such  a  manner  as  to  facilitate  their  inspection. 

SUt.  1851,  S3,  used  the  words  "and  it  shall  be  the  duty  of  the  clerk  to' ' 
instead  of  "the  derk  must." 

$  674*  ($  207.)  A  transcript  of  the  original  docket,  certified 
by  the  clerk,  may  be  filed  with  the  recorder  of  any  other 
county,  and  from  the  time  of  the  filing,  the  judgment  becomes 
a  hen  upon  all  the  real  property  of  the  judgment  debtor,  not 
exempt  from  execution,  in  such  county,  owned  by  him  at  the 
time  or  which  he  may  afterwards,  and  before  the  lien  expires, 
acquire.  The  lien  continues  for  two  years,  unless  the  judg- 
ment be  previously  satisfied. 

16 CaL  468;  28  CaL  40;  31  CaL  223. 

(  675.  ($  208.)  Satisfaction  of  a  judgment  may  be  entered 
m  the  clerk's  docket  upon  an  execution  returned  satisfied,  or 
upon  an  acknowledgment  of  satisfaction  filed  with  the  clerk. 
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the  manner  of  an  acknowledgment  of  a  conveyance 
of  realTJlumjy^y  *^®  judgment  creditor ;  or  by  the  attorney 
unless  a  revocalltl^i^jfhis  authorily  is  filed.  Whenever  a 
judgment  is  satisfied  inf&St^^iligrwise  than  upon  an  execution, 
the  party  or  attorney  must  giv^^SBii^^|knowledgment,  and, 
upon  motion,  the  court  may  compel  it,  o^lSlS^^iggrthe  entry 
of  satisfaction  to  be  made  without  it. 

Stat.  1851, 83,  used  the  words  "or  within  one  year  after  the  judgment, 
by  the  attorney  unless  a  revocation  of  his  anthority  be  previously  filed  ;'* 
Instead  of  "  or  by  the  attorney,  unless  a  revocation  of  his  authority  is 
filed." 

2  Gal.  SOT;  8  OaL 30;  23  CaL  94;  25  CaL  5S9: 32  Cal.  131 ;  34 Gal.  670;  ISOaL 
79;  22  GaL  ITS. 
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TITLE   IX. 

OP  THE  EXECUTION  OF  THE  JUDGMENT  IN  CIVIL 

ACTIONS. 

Chapteb  I.    The  execution. 

II.     PBOGEEDINOS  SUPFLEMERIAL  to  the  EXEOimOM. 


CHAPTER  I. 

THE  EXECUTION. 

Bionoir  881.    Within  what  time  execution  may  icunie. 

682.  Who  may  issue  the  execution,  its  form,  to  whom  di- 

rected and  what  it  shall  require. 

683.  When  made  returnable. 

684.  Money  judgments,  and  others,  how  enforced. 
686 .    Execution  after  flve'years. 

686.  When  execution  may  issue  against  the  property  ef  a 

party  after  his  death. 

687.  Execution,  how  and  to  whom  issued. 

688.  What  shall  be  liable  to  be  seized  in  execution.    Not 

to  be  affected  tiU  a  leyy  is  made. 

689.  When  property  is  claimed  by  a  third  party,  how  the 

right  of  property  is  tried. 

690.  What  exempt  from  execution. 

691.  Writ,  how  executed. 

692.  Notice  of  Sale  under  execution,  how  given. 

693.  Selling  without  notice,  what  penalty  attached. 

694.  Sales,  how  conducted.  Neither  the  officer  conducting 

it  nor  his  deputy  to  be  a  purchaser.  Real  and  per. 
sonal  property  how  sold.  Judgment  debtor,  if 
present,  may  direct  order  of  sale  and  the  officer 
shall  follow  his  directions. 
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SxcTioN  695.    If  purchaser  refuses  to  pay  purchase  money,  what 

proceedings 

696.  Court  of  justice  may  proceed  in  a  summary  manner 

against  a  purchaser  refusing  to  i>ay.  Officer  may 
refuse  such  purchaser's  bid  after. 

697.  These  two  sections  not  to  make  officer  liable  beyond 

a  certain  amount. 

698.  Personal  property  not  capable  of  manual  delivery. 

how  delivered  to  purchaser. 

699.  Personal  property  not  capable  of  manual  delivery, 

how  sold  and  delivered. 

700.  Beal  property,  when  absolute  sale  or  not.    In  the  lat- 

ter case,  what  the  certificate  must  contain. 

701.  Bcal  property  so  sold,  by  whom  it  may  be  redeemed. 
702v    When  it  may  be  redeemed,  and  redemption  money. 
703^    When  Judgment  debtor  or  other  redemptioner  may 

redeem. 

704.  In  cases  of  redemption,  to  whom  the  judgments  are 

to  be  made. 

705.  What  a  redemptioner  must  do  in  order  to  redeem. 

706.  Until  the  expiration  of  redemption  time  court  may 

restrain  waste  on  the  property.  What  considered 
waste. 

707.  Bents  and  profits. 

708.  If  purchaser  of  real  property  be  evicted  for  irregu- 

larities in  sales,  what  he  may  recover  and  from 
whom.  When  Judgment  to  be  revived.  Petition 
for  the  purpose,  how  and  by  whom  made. 

709.  Party  who  pays  more  than  his  share  may  compel  con- 

tribution. 

$  681.     ($  209.)    The  party  in  whose  favor  judgment  is 
given,  may,  at  any  time  within  five  years  after  the  entry  there- 
of, have  a  writ  of  execution  issued  for  its  enforcement. 
Stat.  1851. 83,  added  the  words  "as  prescribed  in  this  chapter." 
8  Cal.  512;  22  CaL  647;  28Cal.  416;  29  OaL  227;  30  CaL  621;  34  Cal.  611; 
37  Cal.  11. 

68a.  ($  210.)  The  writ  of  execution  must  be  issued  in 
the  name  of  the  people,  sealed  with  the  seal  of  the  court,  and 
subscribed  by  the  clerk,  and  be  directed  to  the  sheriff,  and  it 
must  intelligibly  refer  to  the  judgment,  stating  the  court,  the 
county  where  the  judgment  roU  is  filed,  and  if  it  be  for  money, 
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the  amount  thereof,  and  the  amount  actually  due  thereon,  and 
if  made  payable  in  a  specified  kind  of  money  or  currency,  as 
provided  in  section  six  hundred  and  sixty-seven,  the  execution 
must  also  state  the  kind  of  money  or  currency  in  which  the 
judgment  is  payable,  and  most  require  the  sheriff, .  substanti- 
ally as  follows : 

1.  If  it  be  against  the  property  of  the  judgment  debtor,  it 
must  require  the  sheriff  to  satisfy  the  judgment,  with  interest, 
out  of  the  personal  property  of  such  debtor,  and  if  sufficient 
personal  property  cannot  be  found,  then  out  of  his  real  prop^ 
erty ;  or  if  the  judgment  be  a  lien  upon  real  property,  then  out 
of  the  real  property  belonging  to  him  on  the  day  when  the 
judgment  was  docketed,  or  at  any  tijne  (hereafter;  or  if  the 
execution  be  issued  to  a  county  other  than  the  one  in  which 
the  judgment  was  recovered,  on  the  day  when  the  transcript 
of  Ihe  docket  was  filed  in  the  office  of  the  recorder  of  such 
county,  stating  such  day,  or  any  time  thereafter. 

2.  If  it  be  against  real  or  personal  property  in  the  hands  of 
the  i)ersonal  representatives,  heirs,  devisees,  legatees,  tenants 
or  trustees,  it  must  require  the  sheriff  to  satisfy  the  judgment, 
with  interest,  out  of  such  property. 

3.  If  it  be  against  the  parson  of  the  judgment  debtor,  it 
must  require  the  sheriff  to  arrest  such  debtor  and  commit  him 
to  the  jail  of  the  county  until  he  pay  the  judgment,  with 
interest,  or  be  discharged  according  to  law. 

4.  If  it  be  issued  on  a  judgment  made  payable  in  a  specified 
land  of  money  or  currency,  as  jjrovided  in  section  six  hundred 
and  sixty-seven,  it  must  also  require  the  sheriff  to  satisfy 
the  same  in  the  kind  of  money  or  currency  in  which  the 
judgment  ia  made  payable,  and  the  sheriff  must  refuse  pay- 
ment in  any  other  kind  of  money  or  currency ;  and  in  caso 
of  levy  and  sale  of  the  property  of  the  judgment  debtor  ho 
must  refuse  payment  from  any  purchaser  at  such  sale  in  any 
other  kind  of  money  or  currency  than  that  specified  in  the 
execution.  The  sheriff  collecting  money  or  currency  in  the 
manner  required  by  thi?  chapter,  must  pay  to  the  plaintiff  or 
party  entitled  to  recover  the  same,  the  same  land  of  money  or 
currency  received  by  him,  and  in  case  of  neglect  or  refusal 
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fio  to  do,  he  shall  be  liable  on  his  official  bond  1»  the  judg- 
ment creditor  in  three  times  the  amount  of  the  money  so 
collected. 

5.  If  it  be  for  the  deliyery  of  the  possession  of  real  or  per- 
sonal property,  it  must  require  the  sheriff  to  deliver  the  pos- 
session of  the  same,  describing  it,  to  the  party  entitled  thereto, 
and  may,  at  the  same  time,  require  the  sheri^  to  satisfy  any 
costs,  damages,  rents  or  profits,  recovered  by  the  same  judg- 
ment, out  of  the  personal  properly  of  the  person  against  whom 
it  was  rendered,  and  the  value  of  the  property  for  which  the 
judgment  was  rendered  to  be  specified  therein  if  a  delivery 
thereof  cannot  be  had ;  and  if  sufficient  personal  property  can- 
not be  found,  then  out  of  the  real  property,  as  provided  in  the 
first  subdivision  of  this  section. 

Stat.  1851,  83-4,  contained  the  words  "the  name  of  the  parties  the 
jad^ment."  after  the  words  "is  filed;"  also  "of  real  projrarty,"  after 
the  words  "tenants,"  in  sabdivision  2 ;  and  "  particularly,"  before  "de* 
scribing  it,"  in  subdivision  5 ;  but  omitted  subdivision  4 ;  also  the  words 
"and  if  made  payable  in  a  siMcified  kind  of  money  or  currency,  as  pro- 
vided in  section  six  hundred  and  sixty-seven,  the  execution  must  also 
state  the  kind  of  money  or  currency  in  which  the  judgment  is  payable." 

Stat.  1863-'64, 688-0.  was  the  same  as  section  six  hundred  and  eighty- 
two,  omitting  words  Ualidaed  in  subdivision  1 ;  inserting  words  "  of  real 
property."  after  "  tenants,"  in  subdivision  2 ;  also  word  "  particularly,'* 
before  "describing  it,"  in  subdivision  5. 

3  Gal.  213;  10  CaL  404, 411,  489;  14  Gal.  138, 232 ;  16  GaL  200 ;  29  Gal.  227; 
38  Gal.  372. 

Writs  of  restitution  and  assistance:  21  Gal.  87;  27  Gal.  295;  29  GaL  131, 
664;  30  CaL  229;  31  GaL  133. 

(  683.  (^  212.)  The  execution  may  be  made  returnable,  at 
any  time  not  less  than  ten  nor  more  than  sixty  days  after  its 
receipt  by  the  sheriff,  to  the  clerk  with  whom  the  judgment 
roll  is  filed.  When  the  execution  is  returned,  the  derk  must 
attach  it  to  the  judgment  roll.  If  any  real  estate  bo  levied 
upon,  the  clerk  must  record  the  execution  and  the  return 
thereto  at  large,  and  certify  the  same  under  his  hand  as  true 
copies,  in  a  book  to  be  called  the  "execution  book,"  which 
book  must  be  indexed  with  the  names  of  the  plaintiffs  and 
defendants  in  execution  alphabetically  arranged,  and  kept  open 
at  all  times  during  office  hours  for  the  inspection  of  the  public, 
without  charge.    It  is  evidence  of  the  contents  of  the  originals 
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whenever  th^y  or  any  part  thereof  may  be  de&troyed  or  muti- 
lated. 

Stat.  1865-'66, 703;  stat.  1851, 84.  omitted  all  after  *•  roll  is  filed  *' 

5  Gal.  9B ;  6  Cal.  85, 277 ;  11  Cal.  238. 

j^  ($  213. )  Where  the  j udgment  requires  the  payment 
of  monS^n^he  delivery  of  real  or  personal  property,  the  same 
may  be  enforo^Nil^writ  of  execution ;  when  it  requires  the 
performance  of  anyoEmi^lCt,  a  certified  copy  of  tho  judgment 
may  be  served  upon  the  pani^^minst  whom  the  same  is  ren- 
dered, or  upon  the  person  or  office^^^n^ed  thereby  or  bylaw 
to  obey  the  same ;  obedience  thereto  ma^tfc^mforced  by  the 
court,  and  after  a  final  judgment  of  partition  tlS^^lgrt  has 
power  to  enforce  a  severance  of  the  possession. 
Stat.  ISe^-'ee^  703;  stat.  1851, 84,  omitted  the  last  olaoae 
2.      lCaL34. 

^  685.  (^  214.)  In  all  cases,  other  than  for  the  recovery  of 
money,  the  judgment  may  be  enforced  or  carried  into  execu- 
tion after  tho  lapse  of  five  years  from  the  date  of  its  entry  by 
leave  of  the  court,  upon  motion,  or  by  judgment  for  that  pur- 
pose, founded  upon  supplemental  pleadings. 

Stot.  1865-'66,704;  stat.  1851,  85,  read:  "After  the  lapse  of  five  years 
from  the  entry  of  judgment,  an  execution  shall  be  issued  only  by  leave 
of  the  court,  on  motion.  Such  leave  shall  not'[be  given,  unless  it  be 
established  by  the  oath  of  tho  party  or  other  proof,  that  the  judgment, 
or  some  part  thereof,  remains  unsatisfied  and  due.'* 

Stat.  1S61,  116.  repealed  statute  1851. 

29CaL227;37CaLll. 

(  686-  ($  215.)  Notwithstanding  the  death  of  a  party  after 
the  judgment,  execution  thereon  may  bo  issued,  or  it  may 
be  enforced  as  follows : 

1.  In  case  of  the  death  of  the  judgment  creditor,  upon  the 
application  of  his  executor  or  administrator,  or  successor  in 
interest. 

2.  In  case  of  the  death  of  the  judgment  debtor,  if  the 
judgment  be  for  the  recovery  of  real  or  personal  property,  or 
the  enforcement  of  a  lien  thereon. 

Vvle  SS  669,  1505. 

Stat.  1851, 85,  read :    "  Notwithstanding  the  death  of  a  party  after  the 
iudsment,  ezeoution  thereon  against  his  property  may,  upon  permission 
C.  C.  p.-— 1^ 
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granted  by  the  probate  ooort,  be  issued  and  exeoated  in  ^9  same  num- 
ner.  and  with  the  same  effect,  as  if  he  were  still  living." 

Stat.  I8e3-'64,  402,  read:  "  Notwithstanding  the  death  of  a  party  after 
the  judgment,  execution  thereon  may  be  issued,  in  case  of  the  death  of 
the  plaintiff,  the  same  as  if  he  were  living,  ui>on*the  applicationfof  his 
executor,  or  administrator,  or  successor  in  interest,  by  the  court  in  which 
the  judgment  was  rendered  <xr  exists.  And  in  cose  of  the  decease  of  the 
defendant,  if  the  judgment  be  for  the  recovery  of  real  or  personal  proxr 
erty,  execution  may  be  issued  and  excepted  against  the  property  recov- 
ered in  the  same  manner  and  with  the  same  ^^^eot  as  if  he  were  atil| 
living." 

$  687.  ($  21jS.)  Where  the  execatiou  is  against  the  proi>- 
erty  of  the  judgment  debtor,  it  may  be  issued  to  the  sheriff  of 
any  comity  in  the  state.  Where  it  requires  the  deliyery'of  real 
or  x)er8onal  property,  it  must  be  issued  to  the  sheriff  of  the 
county  where  the  property,  or  some  part  thereof,  is  situated. 
Executions  may  be  issued,  at  the  same  time,  to  different  coun^ 
ties. 

$  688.  (217.)  All  goods,  chattels,  moneys  and  other  prop- 
erty, both  real  and  personal,  or  any  interest  therein  of  the 
judgment  debtor,  not  exempt  by  law,  and  all  property  and 
rights  of  property,  seized  and  held  under  attachment  in  the 
action,  are  liable  to  execution.  Shares  and  interests  in  any 
corporation  or  company,  and  debts  and  credits  and  all  other 
property,  both  real  and  personal,  or  any  interest  in  either  real 
or  personal  property,  and  all  other  property  not  capable  of 
manual  deliyery,  may  be  attached  on  execution,  in  like  man- 
ner as  upon  writs  of  attachments.  Gold  dust  must  be  returned 
by  the  officer  as  so  much  money  collected,  at  its  current  value, 
without  exposing  the  some  to  sale.  UntU  a  levy,  property  is 
not  affected  by  the  execution. 

Stat.  1862,  |B6B. 

Stat.  1851, 85,  read:  "All  proiwrty,  real  and  personal,  of  the  judgment 
debtor,  not  exempt  by  law,  shall  be  liable  to  execution.  Until  a  levy, 
property  shall  not  be  affected  by  the  execution." 

Stat.  1854,  62,  read:  "All  goods,  chattels,  moneys,  and  other  XHCoperty, 
real  and  personal,  of  the  judgment  debtor,  not  exempt  by  law,  and  all 
property  and  rights  of  property,  seized  and  held  under  attachment  in  the 
action,  shall  be  liable  to  execution. 

Until  a  levy,  property  shall  not  be  affected  by  the  execution. 
Shares  and  interests  in  any  corporation  or  company,  and  debte  and 
credits  and  other  property  not  capable  of  manual  delivery,  may  be  at- 
tached In  execution  in  like  manner  as  upon  writs  of  attachment. 


il9  EXECUTION.  $$  68!M»90 

Oold  diurt  Bball  be  returned  by  the  offloer  as  so  mnoh  monej  oolleotad, 
st  its  oorrent  valne,  without  ezposin^  the  same  to  sale." 

3  CaL  4M:  6  OaL  195;  7  Cal. 203, 2S6, 549;  8  Cal.  52;  9 Gal.  1ST,  143;  10  CaL 
33;  12 OaL  M,  191, 226;  13  OaL  15;  19 CaL  109;  22  CaL  845;  24  Cal.  419. 474; 
32  CaL  131 ;  34  CaL  eOl;  38  CaL  649.   See  CiTil  Code,  S388. 

(  680.  (^  218.)  If  the  property  levied  on  be  claimed  by  a 
third  nerson  as  his  property,^  the  sheriff  may  summon  from 
his  oonnty  sii.  persons  qualified  as  jurors,  between  the  parties, 
to  try  the  Talidity  of  the  claim.  He  must  also  give  notice  of 
the  claim  and  of  the  time  of  trial  to  the  plaintiff,  who  may 
appear  and  contest  the  claim  before  the  j  ury .  The  jury  and  the 
witnesses  must  be  sworn  by  the  sheriff,  and  if  their  verdict  be 
ia  favor  of  the  claimant,  the  liheriff  may  relinquish  the  levy, 
unless  the  judgment  creditor  give  him  a  sufficient  indemnity 
for  proceeding  thereon.  The  fees  of  the  jury,  the  sheriff  and 
the  witnesses  must  be  paid  by  the  claimant  if  the  verdict  be 
against  him ;  otherwise,  by  the  plaintiff.  Each  party  must  de- 
posit with  the  sheriff,  before  the  trial,  the  amount  of  his  fees 
uid  the  fees  of  the  jury,  and  the  sheriff  must  pay  the  same  to 
the  prevailing  party. 

Stat.  1851, 85,  sabstitated  for  the  last  sentence,  the  words:  "On  Uie 
trial,  the  defendant  and  the  claimant  may  be  examined  by  the  plaintiff 
as  witnesses." 

8CaL29:  10 CaL  175^  191;  14 OaL  49;  2400.425;  28 OaL  Ul:  31  OaL  633; 
Z9CaL  TOa. 

Villa  y.  Fioo,  April  term,  1871. 

Notioe  and  demand:  1  CaL  160;  SCaL  44.512;  12 CaL  75;  2}  CaL  359;  2f$ 
OsL  514;  30  Cal.  191;  38  OaL  584. 

4690.  ($  219.)  The  followmg  property  is  exempt  from 
ezectK^Qn,  except  as  herein  otherwise  specially  provided : 

1.  ChSlK^ables,  desks  and  books,  to  the  value  of  two  hun- 
dred dollars,  TCl^^ging  to  the  judgment  debtor. 

2.  Necessary  hou^N^old,  table  and  kitchen  furniture  belong- 
ing to  the  judgment  deo^N^including  <me  sewing  nuuskine  and 
one  piano,  in  a/stacd  u«e,  t9K(L/ami2y,  or  belonging  to  a 
fAoman;  stores,  stove-pipe  and  swS^imiture,  wearing  ap- 
parel, beds,  bedding  and  bedsteads,  antSjvovisions,  actual!} 
provided  for  individual  or  family  use,  sufficieS^(v  one  month. 

3.  The  farming  utensils  or  implements  of  husbSfek^ry  of  the 
judgment  debtor ;  also,  two  oxen,  or  two  horses  or  two1&:;ies. 
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id  their  harness,  one  cart  or  wagon,  and  food  for  snch  oxen, 
h^ses  or  mules,  for  one  month ;  also,  all  seed  grain  or  yegeta- 
ble\actually  provided,  reserved  or  on  hand,  for  tlie  purpose  of 
plan^g  or  sowing  at  any  time  within  the  ensuing  six  months, 
not  cx^cding  in  value  the  sum  of  two  hundred  dollars. 

L  Tc^s  or  implements  of  a  mechanic  or  artisan  necessary 
to  carry  (\  his  trade ;  the  notarial  seal  and  records  of  a  notary 
public ;  thc^nstruments  and  chest  of  a  surgeon,  physician,  sur- 
veyor and  deu^st,  necessary  to  the  exercise  of  their  profession, 
with  their  sci\  tific  and  professional  libraries ;  the  law  pro- 
fessional librariM  and  office  fumiiure  of  attorneys,  counsellors 
and  judges,  and  t!b  libraries  of  ministers  of  the  gospel. 

5.  The  cabin  or  cVelling  of*  a  miner,  not  exceeding  in  value 
the  sum  of  five  hund!^  dollars ;  also,  his  sluices,  pipes,  hose, 
windlass,  derrick,  carsVumps,  tools,  implements  and  appli- 
ances  necessary  for  carr^bgon  any  kind  of  mining  operations, 
not  exceeding  in  value  theVggregate  sum  of  five  hundred  dol- 
lars ;  and  two  horses,  muleaVr  oxen,  with  their  harness ;  and 
food  for  such  horses,  mulesVr  oxen,  for  one  month,  when 
necessary  to  be  used  in  any  \iim,  windlass,  derrick,  car, 
pufaip  or  hoisting  gear. 

6.  Two  oxen,  two  horses  or  twoViules,  and  their  harness ; 
and  one  cart  or  wagon,  one  dray  \  truck,  one  coupee,  one 
hack  or  carriage  for  one  or  two  hors^by  the  use  of  which  a. 
cartman,  drayman,  truckman,  huckst^  peddler,  hackmau, 
teamster  or  other  laborer,  habitually  ear^khis  living ;  and  one 
horse,  with  vehicle  and  harness,  or  other  equipments  used  by 
a  physician,  surgeon  or  minister  of  the  gbspel,  in  making 
his  professional  visits,  with  food  for  such  9^en,  horses  or 
mules,  for  one  month. 

7.  Four  cows  with  their  sucking  calves,  and  fi^  hogs  with 
their  sucking  pigs-. 

8.  Poultry,  not  exceeding  in  value  fifty  dollars. 

9.  The  earnings  of  the  judgment  debtor  for  his  ^rsonal 
services  rendered  at  any  time  within  thirty  days  next  preced- 
ing the  levy  of  execution  or  levy  of  attachment,  when  i\  ap- 
pears, by  the  debtor's  affidavit  or  otherwise,  that  such  earni^|;s 
are  necessary  for  the  use  of  his  family  residing  in  this  staiv 
supported  wholly  or  in  part  by  his  labor.  ^ 
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10.  TJie  shares  ?ield  by  a  member  of  a  homestead  aesocia- 
tiS^  duly  incorporated,  not  exceeding  in  vahie  one  thousand 

rrjt  —  if  the  person  holding  the  share  «  not  the  owner  of  a 
hanAiead  under  the  laws  of  this  state, 

11.  \S  moneys,  henqfiis,  privileges  or  immunities  a,ccruing, 
or  in  ar^^nanner  growing  out  of  any  life  insurance  on  the  life 
of  the  dea^r,  mcuie  in  any  company  incorporated  under  the 
laws  of  ih^^te,  if  the  anmuU  premiums  paid  do  not  exceed 
■fboe  handred\DUars, 

12.  All  fire4bgmes,  hooks  and  ladders  with  the  carts,  trucks 
and  carriages,  h\e,  buckets,  implements  and  apparatus  thereto 
appertaining,  anoVll  furniture  and  uniforms  of  any  fire  com- 
pany or  departmenl^rganized  under  any  law  of  this  state. 

13.  All  arms,  unifies  and  accoutrements  required  by  law 
to  be  kept  by  any  pen 

14.  All  court-houses,  l^ls,  public  offices  and  buildings,  lots, 
grounds  and  personal  pro]^rty,  the  fixtures,  furniture,  books, 
papers  and  appurtenancesVelonging  and  pertaining  to  the 
court-house,  jail  and  public  ouces,  belonging  to  any  county  of 
this  state ;  and  all  cemeteries,  pbblic  squares,  parks  and  places, 
public  buildings,  town  halls,  maxcets,  buildings  for  the  use  of 
fire  departments  and  military  or^iizations,  and  the  lots  and 
grounds  thereto  belonging  and  appd^^uuisg,  owned  or  held  by 
any  town  or  incorporated  city,  or  d^cated  by  such  town  or 
city  to  health,  ornament  or  public  use^r  for  the  use  of  any 
fire  or  military  company  organized  unde^he  laws  of  this  state ; 
but  no  article  or  species  of  property  men^ned  in  this  section 
is  exempt  from  execution  issued  upon  a  jiq]^ment  irecoYored 
for  its  price  or  upon  a  mortgage  thereon. 

[An  Act  to  amend  an  Act  entitled  "  An  Act  to  re^^te  proceed- 
ings in  civil  cases  in  the  Courts  of  Justice  oj^iis  Stale," 
passed  April  2Qth,  1851.    Approved  April  1,  lol 

Section  1. — Section  two  hundred  and  nineteen  of  \ie  abovo 
entitled  Act  is  amended  to  read  as  follows : 

$  219.    The  following  property  shall  be  exempt  foom^eeu* 
^n,  except  as  herein  otherwise  specially  provided : 

1.    GhairB,  tables,  desks,  and  books,  to  the  value  of  two  TJ^ 
drsd  doUars,  belonging  to  the  judgment  debtor. 
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2.  ^lecossar3r  household,  table,  and  kivohen  form  tare  be- 
pngingto  the  judgment  debtor,  including  one  sewirig  machine, 

,  stove-pipes  and  stove  furniture,  wearing  apparel,  beds, 

ig  and  bedsteads,  provisions  actually  provided  for  indi. 

or  family  use  sufficient  for  three  months,  and  two  cows 

and  th!^  sticking  calves,  and  food  for  sttch  cows  for  one  month, 

3.  Tba  farming^  utensils  or  implements  of  husbandry  of  the 
judgmennjebtor ;  also,  two  oxen,  or  two  horses,  or  two  mules, 
and  their  Damsss,  four  cows  with  their  sucking  calves.  Jive 
head  of  hogsSfwo  dozen  domestic  fowls  y  one  cart  or  wagon,  and 
food  for  swc/iVxen,  liarses,  mules,  cows,  hogs  oj^  fowls  for  one 
month;  also,  allseed  grain  or  vegetables  actually  provided, 
reserved,  or  on  haikd  for  the  purpose  of  planting  or  sowing  at 
any  time  within  the\msuin2r  six  months,  not  exceeding  in  value 
the  Qum  of  two  hundl^d  dollars. 

i.  The  tools  or  imp\ment3  of  a  mechanic  or  artisan  neces- 
sary to  carry  on  his  tra^;  the  Tiotarial  seal  and  records  of  a 
Notary  Pvblic;  the  in8tr™ents  and  chest  of  a  surgeon,  phy- 
sician, surveyor  or  dentist,\eces8ary  to  the  exercise  of  their 
profession,  with  their  scienti^and  professional  libraries ;  the 
law  libraries  of  attorneys  and  (^nselors,  and  the  libraries  of 
ministers  of  the  gospel,  ediUyrs,  Sifiool  teachers,  and  prof  essors 
of  maisU) ;  also,  the  musical  ins^ments  of  a  professor  of 
music. 

5.  The  cabin  or  dweUing  of  a  min^not  exceeding  in  value 
the  sum  of  five  hundred  dollars ;  also  ^s  sluices,  pipes,  hose, 
win ulass,  derrick,  cars,  pumps,  tools,  im^vlements,  and  appli- 
ances, necessary  for  carrying  on  any  kind  or^mining  operations, 
not  exceeding  in  value  the  aggregate  sum  of  fivb  hundred  dollars ; 

,  and  two  horses,  mules  or  oxen,  with  their  harness ;  and  food  for 
such  horses,  mules,  or  oxen,  for  one  month,  when  necessary 
to  be  used  in  any  whim,  windlass,  derrick,  car,  putoap,  or  hoist- 
ing gear ;  and  also,  his  mining  claim  actually  xoorK^d  by  him, 
not  exceeding  in  vcdue  the  sum  of  one  thousand  dol 

6.  Two  oxen,  two  hontej,  or  two  mules,  and  their  li^mcss ; 
and  one  cart  or  wagon,  one  dray  or  truck.  One  coupw,  one 
hack  or  carriage  for  one  or  two  horses,  by  the  use  of  wach  a 
cartman,  drayman,  truckman,  huckster,  peddler,  hacknh 
teamster,  or  other  laborer  habitually  earns  his  living ;  and  ol 
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[lorso,  rdth  Tehiclo  and  harness  or  other  equipments,  used  by 
jhysician,  surgeon,  or  minister  of  the  gospel,  in  maMng  his 
prl^essional  visits ;  with  food  for  such  oxen,  horses  or  mules, 
for^e  month. 

7.  ^  fire  engines,  hooks  and  ladders,  with  the  carts,  trucks^ 
and  car^^es,  hose,  buckets,  implements  and  apparatus  thereto 
appcrtainVg,  and  all  furniture  and  uniforms  of  any  fire  com- 
IMUiy  or  depsM:tment  organized  under  any  law  of  this  state. 

8.  All  arm\uniforms,  and  accoutrements,  required  by  law 
to  be  kept  by  aS^  person,  and  one  shot  or  rifle  gun, 

9.  All  court-ho^^ses,  jails,  public  offices  aud  buildings,  lots, 
grounds  and  persoml  property,  the  fixtures,  furniture,  books, 
papers  and  appurteiWces  belonging  and  pertaining  to  the 
court-house,  jail  and  p^lio  offices,  belonging  to  any  county  of 
this  state ;  and  all  ceme^ries,  public  squares  and  places,  pub- 
Uo  buildings,  town  halls,  sfiarkets,  buildings  for  the  use  of  fire 
departments  and  militarXorganizations,  and  the  lots  and 
grounds  thereto  belonging  ara^ appertaining,  owned  or  held  by 
any  town  or  incorporated  cityViT  dedicated  by  such  town  or 
city  to  health,  ornament  or  publ\  use,  or  for  the  use  of  any 
fire  or  military  company  organi\d  under  the  laws  of  this 
state ;  but  no  article  or  species  of  ps^perty  mentioned  in  this 
section  is  exempt  from  execution  imed  upon  a  judgment 
recovered  for  its  price,  or  upon  a  morii»ge  thereon. 

10.  The  earnings  of  the  judgment  deolbpr  for  his  personal 
services  rendered  at  any  time  within  thirtroays  next  preced- 
ing the  levy,  execution  or  levy  of  attachmenX  when  it  appears 
by  the  debtor's  affidavit,  or  otherwise,  that  8uq|h  earnings  aro 
necessary  for  the  use  of  his  family  residing  in  B^s  state,  su]> 
ported  wholly  or  in  parfc  by  his  labor. 

11 .  Tlie  shares  held  hy  a  member  of  a  Tiomestead  cS^Mciation, 
dtdy  incorporated,  not  exceeding  in  value  one  t?iousar\doUars, 
if  the  person  Jwlding  the  shares  is  not  the  ovmer  of  a  ho^l^tead 
under  (fie  laws  of  (Ms  state  ;  aU  the  nautical  inetrum£n\an(i 
wearing  apparel  of  any  master,  officer  or  seaman,  of\py 
steamer,  or  other  vessel. 

$  12.    This  Act  shall  take  effect  immeiliately. 


i  690  EZBCTJTIOK.  224 

Stat.  1869.*70,  SB4,  omittad  the  wonls  tUOkMA  in  sabdiTiaioiui  S,  4,  S,  7, 8, 
10  and  11 ;  but  inserted  in  sabdividon  3,  the  portion  of  subdiTision  7,  not 
UaUdMd. 

Stat.  18e3-*64, 821,  read  "  one  hundred  "  instead  of  "  two  hundred  **  in 
subdivision  1 ;  omitted  the  UaJidaed  words  in  subdivision  2;  inserted  the 
words  "  four  cows  "  between  "  harness  "  and  "  one  oMrt."  and  the  word 
"cows ''between  "horses"  and  "  or  mules,"  in  subdivisions;  omitted 
Ualidsed  words  in  subdivision  4 ;  omitted  the  words  "  one  dray,  or  truck* 
one  couiwe,  one  hack  or  oarrii^  for  one  or  two  horses ; "  also  the  words 
"drayman."  "truckman."  "haokman,"  in  subdivision  6;  also  omitted 
subdivisions  7, 8, 10  and  11. 

Stat.  1862,  S73,  re^  "one  hundred"  instead  of  "two  hundred"  in  sub- 
division I ;  omitted  the  Ualbiged  words  in  subdivision  2 ;  inserted  the  word  4 
"  two  cows  "  between  "  harness  "  and  "  one  oart,"  also  the  word  "  cows  " 
between  "horses"  and  "or  mules"  in  subdivision  3 ;  omitted  the  UdHdaed 
words  in  subdivision  4,  and  substituted  therein  for  all  following  the  words 
"their  profession,"  the  words  "with  the  professional  library,  and  the  law 
libraries  of  an  attorney  and  counsellor;"  substituted  for  subdivision  6* 
the  words:  "The  tent  and  furniture,  including  a  table,  oamp  stools,  bed 
and  bedding  of  a  miner ;  also,  his  rocker,  shovels,  spades,  wheelbarrows  • 
pumps  and  other  instruments  used  in  mining,  with  provisions  necessary 
for  his  sapimrt  for  one  month."  Omitted  from  subdivision  &,  the  words 
"  one  dray,  or  truck,  one  coupee.  one  hack  or  carriage  for  one  or  two 
horses,"  also  the  words  "  drayman,"  "  truckman,"  "  huckster,"  "  ped- 
dler," "  hackman,"  also  the  words  "and  harness  or  other  equipments," 
and  the  words  "  or  minister  of  the  gospel;"  omitted  subdivisions  7,  8, 
9, 10  and  11.  Omitted  in  subdivision  12,  the  words  "  hooks  and  ladders," 
"trucks  and  carriages,"  "implements,"  "and  all  furniture  and  uni- 
forms;" omitted  in  subdivision  14,  the  words  "and  military  organiza- 
tions," "or  for  the  use  of  any  Are  or  military  company  organized  under 
the  laws  of  this  state." 

Stat.  1854, 02,  was  the  same  as  stat.  1802,  omitting  from  subdivision  8 
thereof,  the  words  following  "one  month"  in  subdivision  3,  aupra;  also 
from  subdivision  9  thereof,  (which  corresponded  with  subdivision  14, 
$upra);  the  words  "  the  fixtures,  furniture. books,  papers,  and  appurten- 
ances, belonging  and  pertaining  to  the  court-house,  jail,  and  public 
offices." 

Stat.  1851,  85,  vras  the  same  as  stat.  1854,  omitting 'in  subdivisions 
thereof,  the  words  "two  cows;"  also  subdivisions  7  and  9  thereof,  which 
corresponded  with  subdivisions  12  and  14,  supra. 

A  provision  was  made  by  stat.  1863-'64,  92,  as  follows :  "  In  addition  to 
the  property  now  exempted  by  law  from  ssle  or  levy  on  execution,  there 
shall  be  exempted  one  sewing  machine,  of  a  value  not  exceeding  one 
hundred  dollars,  in  actual  use  by  each  debtor  or  the  family  of  the 
debtor." 

A  provision  was  made  by  stat.  1865-'66. 271,  as  follows:  "  The  law  libra- 
ries of  federal  and  state  judges  of  courts  of  record  shall  be  exempt 


225  EXEOUTION.  (  G91 

from  execution  in  all  cases  except  npon  a  judgment  recovered  for  the 
purchase  money  thereof,  or  upon  a  mortgage  thereon." 

Stat.  186i,  672,  $|  21,  for  incorporating  homestead  associations,  read: 
"  The  shares  held  by  the  members  of  all  associations  incorporated  un- 
der the  provisions  of  this  act,  together  with  any  amounts  of  dei>osits  or 
'assessments,  shall  be  exempt  from  attachment,  or  sale,  on  execution  for 
debt.^oaa  extent  not  exceeding  one  thousand  dollars  in  such  shares 
deposits,  or  assessments,  at  their  par  value ;  Provided^  the  person  holding 
such  shares  is  not  the  owner  of  a  homestead  under  the  homestead  laws 
of  this  state." 

Stat.  18fle,  444,  §  19,  exempted  the  seal,  registers,  and  official  documents 
of  notaries  public. 

Qtat.  1868, 500,  read:  "No  money,  benefit,  right,  privilege  or  immunity 
accming  or  in  any  manner  whatever  growing  out  of  any  life  insurance 
on  the  life  of  the  debtor,  made  in  any  insurance  company  incorporated 
under  the  laws  of  this  state,  shall  be  subject  to  levy  imder  attachment 
or  execution,  or  under  any  original,  mesne  or  final  process  whatever 
against  such  debtor,  or  to  be  taken,  sequestered  or  reached  by  any  pro- 
ceeding supplementary  to  execution  or  other  like  proceeding;  providedt 
however,  this  exemption  shall  not  extend  beyond  such  moneys,  benefits, 
rights,  inivileges  and  immunities  as  have  been  or  might  have  been  se- 
cured by  the  payment  of  an  annual  premium  not  exceeding  five  hundred 
doUars." 

22  Cal.  508 ;  39  Cal.  703. 4S  Oal.  238. 

Sub-division  1:  38CaL384. 

SuB-DivisiON  2 :  15  OaL  266 ;  38  OaL  384. 

Sub-division  3 :  22  Cal.  508 ;  23  Cal.  78 ;  38  CaL  984. 

SuB-DivisiON  4 :  34  Gal.  302 ;  38  Cal.  384 

Sub-division  5:  38  CaL  384. 

SuB-DiVKicoT  6:  5  Cal.  418 ;  10  CaL  893;  84  Oal.  802;  SB  Oal.  384. 

Sub-division  10:  37  CaL  97. 

SuB-DivisioN  11:  36  Cal.  549;  McCullough  v.  Clark,  April  term,  1871. 

J91.  ($  220.)  The  sheriff  must  execute  the  writ  against 
the  prtJji^Jyof  the  judgment  debtor,  by  levying  on  a  sufficient 
amount  of^^mr^,  if  there  be  sufficient ;  collecting  or  selling 
the  things  in  actiohl^^^Belling  the  other  property,  and  paying 
to  the  plaintiff  or  his  at^^^^so  much  of  the  proceeds  as  will 
satisfy  the  judgment ;  any  excSli^ithe  proceeds  over  the  judg- 
ment and  the  sheriff's  fees  must  b^lii^jirned  to  the  judgment 
debtor.  When  there  is  more  property  o^Hi^udgment  debtor 
than  is  sufficient  to  satisfy  the  judgment  and  w^iii^ff  *s  fees, 
within  the  view  of  the  sheriff,  he  must  levy  only  o^lfc^j)art 
of  the  property  as  the  judgment  debtor  may  indicate. 
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Stat.  1851, 86,  contained  the  vrorde  '*  or  depositing  the  amount  with  the 
clerk  of  the  court,"  before  "  any  ezoesB;"  also  added,  "provided^  that  the 
judgment  debtor  be  present  at.  and  indicate  at  the  time  of  the  levy,  such 
part;  and  provided,  that  the  property  indicated  be  amply  sufBoient  to 
satisfy  such  judgment  and  fees/' 

6  Cal.  49, 196 ;  10  Gal.  487 ;  38  Oal.  652 ;  38  Cal.  654. 

On  personal  property:  7  Cal.  549:  12  Cal.  230,  478;  14  CaL 49;  23-  Cal. 
100;  25  Cal.  563;  34  Cal.  87. 

On  real  estate:  37  Cal.  130;  38  CaL  652. 

As  a  satisfaction  of  judgment:  8  CaL  30;  82  Cal.  125. 

Clark  y.  Sawyer,  April  term,  1870. 

Kenyon  v.  Quinn,  Aiuril  term,  1871. 

Howe  V.  Union  Insurance  Company,  January  term,  1872. 

^9fL    ($221.)  Before  the  sale  of  property  on  execution, 
notic^^ereof  must  be  given,  as  follows : 

1.  InSue  of  perishable  property:  by  posting  written  notice 
of  the  tim^nd  place  of  sale  in  three  public  places  of  the 
township  or  c^7  where  the  sale  is  to  tal^e  place,  for  such  time 
as  may  be  reasofl^le,  considering  the -character  and  condition 
of  the  property. 

2.  In  case  of  othef^f^onal  property :  by  posting  a  similar 
notice  in  three  public  plws  in  the  township  or  city  where  the 
sale  is  to  take  place,  not  len^ian  five  nor  more  than  ten 'days 
successively. 

3.  In  case  of  real  property :  ^>^  posting  a  similar  notice, 
particularly  describing  the  proper^^or  twenty  days  success- 
ively, in  three  public  places  of  the  tow^hip  or  city  where  the 
property  is  situated,  and  also  when  the  ^operty  is  to  be  sold, 
and  publishing  a  copy  thereof,  once  a  week  f^^e  same  period, 
in  some  newspaper  published  in  the  county,  if  fl|ere  be  one. 

4.  When  the  judgment  tmder  which  the  proper^i^  to  be  sold 
is  made  payable  in  a  specified  kind  of  money  or  cuiwicy,  the 
several  notices  required  by  this  section  must  state  the  Hind  of 
money  or  currency  in  which  bids  may  be  made  at  such 
which  must  be  the  same  as  that  specified  in  the  judgment. . 

Stat.  1863, 689. 

Stat.  1851, 86,  omitted  subdivision  4,  and  the  words  "some"  and  "pub- 
lished" in  subdivision  3. 

$  693.  ($  222.)  An  officer  selling  without  the  notice  pre- 
scribed by  the  last  section  forfeits  five  hundred  dollars  to  the 
aggrieved  party,  in  addition  to  his  actual  damages ;  and  a  per- 
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B6n  wilftLlly  taking  down  or  defacing  the  notice  posted,  if  done 
before  the  sale  or  the  satisfaction  of  the  judgment  (if  the  judg- 
ment be  satisfied  before  sale) ,  forfeits  five  hundred  dollars. 
6Gal.47;22  0aLM4. 

$  694*  (^  223.)  All  sales  of  property  under  execution  must 
be  made  at  auction  to  the  highest  bidder,  between  the  hours  oi 
nine  in  the  morning  and  five  in  the  afternoon.  After  sufficient 
property  has  been  sold  to  satisfy  the  execution,  no  more  can  be 
sold.  Neither  the  officer  holding  the  execution  nor  his  deputy 
can  become  a  purchaser  or  be  interested  in  any  purchase  at 
such  sale.  When  the  sale  is  of  personal  property,  capable  of 
manual  delirery ,  it  must  be  within  view  of  those  who  attend  the 
sale,  and  be  sold  in  such  parcels  as  are  likely  to  bring  the  high- 
est price ;  and  when  the  sale  is  of  real  property,  consisting  of 
several  known  lots  or  parcels,  they  must  be  sold  separately ;  or 
when  a  portion  of  such  real  property  is  claimed  by  a  third  per- 
son, and  he  requires  it  to  be  sold  separately,  such  portion  must 
bo  thus  sold.  The  judgment  debtor,  if  present  at  the  sale,  may 
also  direct  the  order  in  which  property,  real  or  personal,  shall 
be  sold,  when  such  property  consists  of  several  known  lots  or 
parcels,  or  of  articles  which  can  be  sold  to  advantage  sep- 
arately, and  the  sheriff  must  follow  such  directions. 

19  CaL  laO :  90  Cal.  591 ;  84  Cal.  301 :  36  CaL  446:  S  GaL  377. 

Foster  v.  Coronel,  October  term,  1867. 

McKenzie  v.  Dickinson,  January  term,  1872. 

Sale  of  land  in  gross :  6  Cal.  47 ;  11  Gal.  90;  21  CteL  07. 

Officer  not  to  become  purchaser:  30  Cal.  991. 

Statute  Is  directory:  38  Cal.  654. 

Sale  not  affected  by  return  of  sheriff:  5  Cal.  56 ;  6  Cal.  290 :  88  Cal.  654 

Sale  under  void  judgment:  8  Gal.  562:  38  Cal.  436 

($  224.)  If  a  purchaser  refuse  to  pay  the  amount  bid 
by  him^^i^^^^perty  struck  off  to  him  at  a  sale  under  execution, 
the  officer  i^^S*^i^eU  the  property  at  any  time  to  the  high- 
est bidder,  and  if  an^SSSs^t^^ccasioned  thereby,  the  officer 
may  recover  the  amount  of  suclHi^i^mth  costs,  by  motion, 
upon  previous  notice  of  five  days  befor^li|^onrt,  or  before 
any  justice  of  the  peace,  if  the  same  does  not  excS^Mij^juris- 
diction. 

SCal.66;6CaL91:8  0aL25:90aL93;16  0al.561:  22  OaL  512. 
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^  (^  2£5.)  Such  oourt  of  justice  must  proceed  in  a 
Bummai^nVftHijl^j^nd  give  judgment,  and  issue  execution 
therefor  forthwith/bOlNli^^efendant  may  claim  a  jury ;  and 
the  same  proceedings  may  be  nSbrqsni&st  any  subsequent  pur- 
chaser who  refuses  to  pay,  and  the  officer^^^miis  discre- 
tion, thereafter  reject  the  bid  of  any  person  so  refusi2:^« 

22  Cal.  263,  512. 

$  (197.  (^  226.)  The  two  preceding  sections  must  not  be 
construed  to  make  the  officer  liable  for  any  more  than  the 
amount  bid  by  the  second  or  subsequent  purchaser,  and  the 
amount  collected  from  the  purchaser  refusing  to  pay. 

^  698.  ($  227.)  When  the  purchaser  of  any  personal  proj)- 
erty  capable  of  manual  delivery  pays  the  purchase  money,  the 
officer  making  the  sale  must  deliver  to  the  purchaser  the  prop- 
erty, and,  if  desired,  execute  and  deliver  to  him  a  certificate  of 
the  sale.  Such  certificate  conveys  to  the  purchaser  all  the 
right  which  the  debtor  had  in  such  property  on  the  day  the 
execution,  or  attachment  was  levied. 

Stat.  1851,  87,  inserted  words  "and  payment"  after  "of  the  sale;" 
also,  "tide  and  interest  "after  "right;"  also  "and  to  "after  "had  in." 

12  Cal.  474. 

$  699.  ($  228.)  When  the  purchaser  of  any  personal  prop- 
Bonal  property  not  capable  of  manual  delivery  pays  the  purchase 
money,  the  officer  making  the  sale  must  execute  and  deliver  to 
the  purchaser  a  certificate  of  sale.  Such  certificate  conveys  to 
the  purchaser  all  the  right  which  the  debtor  had  in  such  prop- 
erty on  the  day  the  execution  or  attachment  was  levied. 

Stat.  1851, 88,  inserted  same  words  in  same  places  as  indicated  under 
foregoing  section. 

18  Cal.  436 ;  23  Cal  361 ;  25  OaL  657 ;  29  Oal.  472 ;  34  Cal.  87. 

$  700.  ($  229.)  Upon  a  sale  of  real  projwrty,  the  purchaser 
is  substituted  to  and  acquires  all  the  right,  title,  interest  and 
clpim  of  the  judgment  debtor  thereto ;  and  when  the  estate  is 
less  than  a  leasehold  of  two  years*  unexpired  term,  the  sale  is 
absolute.  In  all  other  cases,  the  property  is  subject  to  redemp- 
tion, as  provided  in  this  chapter,  llie  officer  must  give  to  the 
purchaser  a  certificate  of  sale,  containing— 
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1.  A  partionlar  description  of  the  real  property  sold. 

2.  Tho  price  bid  for  each  distinct  lot  or  parcel. 
8.  The  Tfhole  price  paid. 

4.  When  subject  to  redemption,  it  must  be  so  stated. 

And  when  the  judgment,  under  which  the  sale  has  been 
made,  is  made  payable  in  a  specified  kind  of  money  or  cur- 
rency, the  certificate  must  also  show  the  kind  of  money  or 
currency  in  which  such  redemption  may  be  made,  which  must 
be  the  same  as  that  specified  in  the  judgment.  A  duplicate  of 
such  certificate  must  be  filed  by  the  officer  in  the  office  of  the 
recorder  of  the  county. 

Stat.  1863-'64,  m. 

Stat.  1862,  569,  same  as  above,  omitting  all  the  words  after  subdivision 
4,  except  the  last  sentence;  stat.  1851,88,  omitted  the  words  "thepnr- 
ohaser  is  sabstitnted,  and  acquires  all  the  right,  title,  interest  and  claim 
of  the  judgment  debtor  thereto ; "  and  also  omitted  all  the  words  after 
tabdivision  4,  except  the  last  sentence. 

2  Gal.  596;  4  Cal.  131. 196;  5  Gal.  392 ;  6  Gal.  173 ;  9  Oal.  365. 

Certificate:   8  Gal.  406;  30  Cal.  137. 

Property  subject  to  redemption:  5  Gal.  403;  6  Gal.  173;  9  Gal.  413;  11 
Cal.  317;  15  Cal.  526;  16  Gal.  590;  21  Gal.  112, 623;  22  Gal.  650;  23  Gal.  22;  38 
CaL  439;  40  Cal.  237 ;  Middleton  v.  Guy,  October  term,  1855,  not  reported. 

Sub-division  3:  11  Cal.  26. 

Tide  acquired  at  sale:  9  Gal.  117;  10  Gal.  530;  12  Cal.  133;  14  Gal.  676: 
16  Cal.  469;  17  Cal.  56;  21  Gal.  220;  26  CaL  658;  27  Cal.  299;  30  Gal.  137 ;  31 
Cal.  298. 594;  36  Cal.  397 ;  38  Cal.  425,  438, 654 ;  Kenyon  v.  Qainn,  April  T., 
1871,  and  see  citations  under  §  703. 

$  701.  (ij  230.)  Property  sold  subject  to  redemption,  as 
provided  in  the  last  section,  or  any  part  sold  separately,  may 
be  redeemed  in  the  manner  hereinafter  provided,  by  the  fol- 
lowing persons,  or  their  successors  in  interest : 

1.  Tho  judgment  debtor,  or  his  successor  in  interest,  in  the 
whole  or  any  part  of  the  property. 

2.  A  creditor  haying  a  lien  by  judgment  or  mortgage  on  the 

property  sold,  or  on  some  share  or  part  thereof,  subsequent  to 

that  on  which  the  property  was  sold.    The  persons  mentioned 

^  the  second  subdivision  of  this  section  are,  in  this  chapter, 

tonned  redemptioners. 

Who  entitled  to  redeem:  2  Cal.  407, 596 ;  4  Cal.  131 ;  10  Cal.  317. 547 ;  13 
0»1.577;  U  Cal.  564;  15  Cal.  510,  526;  16  Cal.  590;  21  Cal.  106;  23  Cal.  32;  27 
CaL  371;  23  Cal.  204;  35  Gal.  722;  37  Cal.  135;  33  Cal.  439;  40  CaL  237. 

vtds  §§  3;6, 347,  Civil  Code  8S2 ;  47  CaL  84. 
C.  C.  P.— «0 
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TO^  ($231.)  The  judgment  debtor  or  redemptioner  may 
rede^IlN^^eproperty  from  the  purchaser  ^thin  six  months 
after  the  salS^Mi^jMring  the  purchaser  the  amount  of  his  pnr* 
chase,  with  I  ii  1 1 1  njiiriwuitfliereon  in  addition,  together  with 
the  amount  of  any  assessmSiSNa^aes  which  the  purchaser 
may  have  paid  thereon  after  the  parS!!SN^^d  interest  on  such 
amount ;  and  if  the  purchaser  be  also  a  crecUk^i^]|^ving  a  prior 
lien  to  that  of  the  redemptioner,  other  than  the  judgnS^ 
which  such  purchase  was  made,  the  amount  of  such  lien,  wT 
interest. 

Stat.  1860,302. 

Stat.  1851, 88,  used  "eighteen  "  instead  of  "twelve,"  and  omitted  the 
words  "  other  than  the  judgment  nnder  which  saoh  porohaee  was  made." 
Stat  1859, 139,  was  same  as  section  702,  substitnting  for  the  last  claose 
beginning  with  the  words  "  and  if,"  the  wor^:  "After  the  sale  of  any 
renl  estate,  the  judgment  nnder  which  such  sale  was  had  shall  oeaso  to 
be  a  lien  npon  saoh' real  estate." 

11  Oal.  20;  3  Gal.  298;  14  Cal.  54, 563;  17  Oal.  484;  21  OaL  892;  37  OaL  135* 

Payment  nnder  protest:  9  CaL  416;  14  CaL  240;  47  C«L  84. 

^03.  ($  232.)  If  property  be  so  redeemed  by  a  redemp- 
tionel^ther  the  judgment  debtor  or  another  redemptioner 
may,  w^^n  sixty  days  after  the  last  redemption,  again  redeem 
it  from  th^Ust  redemptioner,  on  paying  the  sum  paid  on  such 
last  redemptih^.  with  four  per  cent,  thereon  in  addition,  and 
the  amount  of  fmv  assessment  or  taxes  which  the  last  redemp- 
tioner may  have  ^iSd  thereon  after  the  redemption  by  him, 
with  interest  on  such  Obount,  and  in  addition  the  amount  of 
any  liens  held  by  said  las^edemptioner  prior  to  his  own,  with 
interest;  the  judgment  unal|r  which  the  property  was  sold 
need  not  be  so  paid  as  a  lien,  n^property  may  be  again,  and 
as  often  as  the  debtor  or  a  redempnoii^r  is  so  disposed,  redeemed 
from  any  previous  redemptioner,  wifllm  sixty  days  after  the 
last  redemption,  with  four  per  cent,  thell^n  in  addition,  and 
the  amount  of  any  assessments  or  taxes  wmoMhe  last  previous 
redemptioner  paid  after  the  redemption  by  mqkwith  interest 
thereon,  and  the  amotmtof  any  liens,  other  than^^  judgment 
under  which  the  property  was  sold,  held  by  the  1 
tioner  previous  to  his  own,  with  interest.  Notice  of 
tion  must  be  given  to  the  sheriff.  If  no  redemption  be 
within  six  months  after  the  sale,  the  purchaser,  or  his  assignc 
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9i«ii^tiged  to  a  conyeyance ;  or,  if  so  redeemed,  wheneyer  sixty 
daysnaV^iHyi^ed,  and  no  other  redemption  has  been  made, 
and  notice  theieo^ft«t|^^itid  the  time  for  redemption  has  ex- 
pired, the  last  redempti^Sf>|i^|ka8signee,  is  entitled  to  a 
sheriff's  deed.  If  the  debtor  redeSlNilm^ltime  before  the 
time  for  redemption  expires,  the  efEtetof  t£^pElMi4igQiinated 
and  he  is  restored  to  his  estate.  ^^^^^ 

Stat.  1800, 802,  same,  omitting  the  UaXbiAmi,  *'aad"  which  is  placed  after 
••  expired." 

Stat.  1851,88,  contained  "nz"  instead  of  "four;"  also  words  on  pay- 
ing the  sum  paid  on  the  last  previous  redemption,"  after  "  the  last  re- 
demption," where  they  occur  the  second  time ;  also  omitted  the  words 
**  the  judgment  under  which  the  property  was  sold  need  not  be  so  paid 
as  a  lien;"  also  the  words  "other  thui  the  judgment  under  which  the 
property  was  sold;"  also,  "or  his  assignee;"  also  the ifoKeiied " and  " 
which  is  placed  after  "  expired." 

Stat.  1859, 140,  same  as  aboye  section  703,  omitting  words  "  and  in  ad- 
dition the  amount  of  any  liens  held  by  said  last  redemtioner  prior  to  his 
own,  with  interest;  the  judgment  under  which  the  property  was  sold 
need  not  be  so  paid  as  a  lien ; "  also  the  words  *'  and  the  amount  of  any 
liens  other  than  the  judgment  under  which  the  property  was  sold,  held 
by  the  last  redemptioner  previous  to  his  own,  with  interest; "  also  the 
itaOiiMi  "and"  which  is  placed  after  "expired 

9Cal.  965;  31  Cal.  300. 

Payment  of  taxes:  17  Cal.  485. 

Deed,  when  to  be  executed:  21  OaL  395;  33  OaL  675;  38  Qal.  438. 

I>eed,  by  whom  executed :  3  Gal.  266 ;  6  Cal.  650 ;  8  Cal.  407 ;  9  Cal.  103 ; 
12CaL133;  22CaL373. 

Mandamus  to  compel  execution  of  conveyance:  6  Cal.  91 ;  21  Cal.  111. 

Beceipts  in  conveyance:  24  Gal.  414;  25  Cal.  236;  30  Cal.  288;  38  Cal.  6S8; 
«  Cal.  611. 

Tide  acquired  by  sheriffs'  deed:  4  Cal.  357 ;  9  Cal.  103.  U7, 426, 479, 531 ; 
14 Cal. 54;  16Cal.471;  26Cal.6SB;  31  CaL  301 ;  38 Cal.  438. 

Emerson  ▼.  Sansome,  July  T.,  1871,  and  see  citations  under  8  700. 

%  704k  (^  233.)  The  payments  mentioned  in  the  last  two 
sections  may  be  made  to  the  purchaser  or  redemptioner,  or  for 
him,  to  the  officer  who  made  the  sale.  When  the  judgment 
nnder  which  the  sale  has  been  made  is  payable  in  a  speciQed 
kind  of  money  or  currency,  payments  must  be  made  in  the 
same  kind  of  money  or  currency,  and  a  tender  of  the  money 
is  equiyalent  to  payment. 

Stat.  1863, 690. 

Stat  1S51, 89,  omitted  the  words  between  "  sale  "  and,  "and  a  tender." 

4Cal.l27;  14CaL232,661;  17 CaL  485 ; 26 Cal.  658 ;  30  Cal.  137:  38  C^.25t. 

lender:  37  OaL  22S. 
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$  705.  ($  234.)  A  redemptioner  must  produoe  to  the  officer 
or  person,  from  whom  he  seeks  to  redeem,  and  seire  with  his 
notice  to  the  sheriff— 

1.  A  copy  of  the  docket  of  the  judgment  under  which  he 
claims  the  right  to  redeem,  oertifled  by  the  clerk  of  the  conrt, 
or  of  the  county  where  the.  judgment  is  docketed,  or  if  he  re- 
deem upon  a  mortgage  or  other  lien,  a  note  of  the  record  there- 
of, certified  by  the  recorder. 

2.  A  copy  of  any  assignment  necessary  to  establish  his  claim , 
yerifled  by  the  affidavit  of  himself,  or  of  a  subscribing  witness 
thereto. 

3.  An  affidavit  by  himself  or  hia  agent,  showing  the  amount 
then  actually  due  on  the  lien. 

Sus-DZVisiONB  1  and  2:  14  CaL  64;  490aL  194. 

$  700.  ($  235.)  Until  the  expiration  of  the  time  allowed  for 
redemption,  the  court  may  restrain  the  commission  of  waste 
on  the  property,  by  order  granted  with  or  without  notice,  on 
the  application  of  the  purchaser  or  the  judgment  creditor.  But 
it  is  not  waste  for  the  person  in  possession  of  the  property  at 
the  time  of  sale,  or  entitled  to  possession  afterwards,  during 
the  period  allowed  for  redemption,  to  continue  to  use  it  in  the 
same  manner  in  which  it  was  previously  used ;  or  to  use  in  the 
ordinary  course  of  husbandry ;  or  to  make  the  necessary  re- 
pairs of  buildings  thereon ;  or  to  use  wood  or  timber  on  the 
property  therefor ;  or  for  the  repair  of  fences ;  or  for  fuel  in 
his  family,  while  he  occupies  the  property. 

4Gal.  196:  50aLS92:  13  0al.516:  22  0aL  191. 

$  707.  ($  236.)  The  purchaser,  from  the  time  of  the  sale 
until  a  redemption,  and  a  redemptioner,  firom  the  time  of  his 
redemption  until  another  redemption,  is  entitled  to  receive, 
from  the  tenant  in  possession,  the  rents  of  the  property  sold, 
or  the  value  of  the  use  and  occupation  thereof.  But  when  any 
rents  or  profits  have  been  received  by  the  judgment  creditor 
or  purchaser,  or  his  or  their  assigns,  from  the  property  thus 
sold  preceding  such  redemption,  the  amounts  of  such  rents 
and  profits  shall  be  a  credit  upon  the  redemption  money  to  be 
paid ;  and  if  the  redemptioner  or  Judgment  debtor,  before  the 
expiration  of  the  time  allowed  for  sudi  redemption,  demands 
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in  mriting  of  sach  pnrohaBer  or  creditor,  or  his  assigns,  a 
written  and  verified  statement  of  the  amounts  of  such  rents 
and  profits  fhns  received,  the  period  for  redemption  is  extend- 
ed five  days  after  such  sworn  statement  is  given  by  such  pur- 
chaser or  his  assigns,  to  such  redemptioner  or  debtor.  If  such 
purchaser  or  his  assigns  shall,  for  a  period  of  one  month  from 
and  after  such  demand,  fail  or  refuse  to  give  such  statement, 
such  redemptioner  or  debtor  may  bring*  an  action  in  any  court 
of  competent  jurisdiction,  to  compel  an  accounting  and  dis- 
closure of  such  rents  and  profits,  and  until  fifteen  days  from 
and  after  the  final  determination  of  such  action,  the  right  of 
redemption  is  extended  to  such  redemptioner  or  debtor, 

Stat.  186d-70, 106k  added  words  "  or  debtor,"  wherever  they  occur. 

Stat.  1851, 89,  omitted  all  after  the  word  "  thereof.**  41  Cal.  652. 

2  CaL  407:  5 Cal.  392;  7  Cal.  46; 8  CaL 596;  13  CaL  51S;  18 Cal.  114;  21  CaL 
139,  233;  25  Cal.  354;  SO  Cal.  426;  81  Cal.  269, 300;  37  Gal.  431;  38  CaL  425u 

Payment  of  taxes:  13  Cal.  617;  16  CaL  471. 

Accounting  for  rents  and  profits :  17  CaL  5S7 ;  37  CaL  43l. 

Not  to  apply  to  tax  sales:  Mayor  v.  Wards,  Jan.  T.,  1867,  not  reported. 

(  708.  (^  237.)  If  the  purchaser  of  real  property  sold  on 
execution,  or  his  successor  in  interest,  be  evicted  therefrom  in 
consequence  of  irregularities  in  the  proceedings  concerning 
the  sale,  or  of  the  reversal  or  discharge  of  the  judgment,  he 
may  recover  the  price  paid,  with  interest,  from  tiie  judgment 
creditor.  If  the  purchaser  of  property  at  sheriff's  sale,  or  his 
successor  in  interest,  fail  to  recover  possession,  in  consequence 
of  irregularity  in  the  proceedings  concerning  the  sale,  or  be- 
cause the  property  sold  was  not  subject  to  execution  and  sale, 
the  court  having  jurisdiction  thereof  must  after  notice  and  on 
motion  of  such  party  in  interest,  or  his  attorney,  revive  the 
original  judgment  in  the  name  of  the  petitioner,  for  the  amount 
paid  by  such  purchaser  at  the  sale,  with  interest  thereon,  from 
the  time  of  payment,  at  the  same  rate  that  the  original  judg- 
ment bore ;  and  the  judgment  so  revived  his  the  same  force 
and  effect  as  would  an  original  judgment  of  the  date  of  the 
revival,  and  no  more. 

Stat.  1851, 90,  substituted  for  all  following  the  words  "judgment  cred- 
itor," the  words:  "If  the  recovery  be  in  consequence  of  the  irregularity 
in  the  proceedings  concerning  the  sale,  the  judgment  may,  by  order  of 
the  court,  upon  notice  to  the  judgment  debtor,  be  revived,  and  a  new 
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execution  fsBued  for  the  pHce  paid  on  the  sale,  iriih  interest.  Snoh 
judgment  shall  be  a  lien  on  the  real  estate  of  the  judgment  debtor,  only 
from  the  time  of  its  revival." 

Stat.  1860, 303,  same  as  708,  down  to  the  word  "borj,"  inserting  "  on 
petition  of  "  instead  of  "after  notice  and  on  motion,"  and  omitting 
words  "  in  the  name  of  the  petitioner; "  after  the  word  "bore,"  the  fol- 
lowing words:  "and  when  so  revived,  the  said  judgment  shall  have  the 
same  effect  as  an  original  judgment  of  the  said  court  of  that  date,  and 
bearing  interest  as  aforesaid,  and  any  other  or  after  acquired  property, 
rents,  issues  or  profits,  of  the  said  debtor,  shall  be  liable  to  levy  and  sale 
under  execution  in  satisfaction  of  such  debt ;  provided,  that  no  property 
of  such  debtor  sold  bona  fide  before  the  filing  of  such  petition,  shall  be 
subject  to  the  lien  of  said  judgment ;  and  provided,  further,  that  notice 
of  the  filing  of  such  petition  shall  be  made  by  filing  a  notice  thereof,  in 
the  recorder's  office  of  the  county  where  such  property  may  be  situated ; 
and  that  said  judgment  shall  be  revived  in  the  name  of  the  original 
plaintiff  or  plaintiffs,  for  the  use  of  said  petitioner,  the  party  in  in- 
terest." 

16 GaL  565;  21  GaL  91;  23  Oal.  362, 630 :  24  Gal.  608 ;  38  Gal.  377:  47  id.  603. 

$  709.  (N.  S.)  When  property,  liable  to  an  execution  against 
several  persons,  is  sold  thereon,  and  more  than  a  due  propor- 
tion of  the  judgment  is  satisfied  out  of  the  proceeds  of  the  sale 
of  the  properly  of  one  of  them,  or  one  of  them  pays,  without 
a  sale,  more  than  his  proportion,  he  may  compel  contribution 
from  the  others ;  and  when  a  judgment  is  against  several,  and 
is  upon  an  obligation  of  one  of  them,  as  security  for  another, 
and  the  surety  pays  the  amount,  or  any  part  thereof,  either  by 
sale  of  his  properly  or  before  sale,  he  may  compel  repayment 
from  the  principal ;  in  such  case,  the  person  so  paying  or  con- 
tributing is  entitled  to  the  benefit  of  the  judgment,  to  enforce 
contribution  or  repayment,  if,  within  ten  days  after  his  pay- 
ment, he  file  with  the  clerk  of  the  court  where  the  judgment 
was  rendered,  notice  of  his  payment  and  claim  to  contribution 
or  repayment.  Upon  a  filing  of  such  notice,  the  clerk  must 
make  an  entry  thereof  in  the  margin  of  the  docket. 
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CHAPTEB  n. 

PROCEEDINGS  SUPPLEMENTABY  TO  THE  EXECUTION. 

Sbciton  714.    Debtor  required  to  answer  concerning  his  property. 

when. 

715.  ProceedingB  to  comi)el  debtor  to  appear.  It  what  cases 

be  may  be  arrested.    What  bail  may  be  given. 

716.  Any  debtor  of  the  judgment  debt<»r  may  pay  the  lat- 

ter's  creditor. 

717.  Examination  of  debtors  of  judgment  debtor,  or  of 

those  haying  property  belonging  to  him. 

718.  Witnesses  required  to  testify. 

719.  Judge  may  order  property  to  be  applied  on  execution. 

720.  Proceedings  upon  claim  of  another  party  to  property, 

or  on  denial  of  indebtedness  to  judgment  debtor. 

721.  Disobedience  of  orders,  how  punished. 

^  714.*  {$  238.)  When  an  execution  against  property  of  the 
jndgment  debtor,  or  of  any  one  of  several  delators  in  tiie  same 
judgment,  issued  to  the  sheriff  of  the  county  where  he  resides, 
or,  if  he  do  not  reside  in  this  state,  to  the  sheriff  of  the  cotmiy 
where  the  judgment  roll  is  filed,  is  returned  unsatisfied,  in 
whole  or  in  part,  the  judgment  creditor,  at  any  time  after  such 
return  is  made,  is  entitled  to  an  order  from  the  judge  of  the 
court,  or  a  county  judge,  requiring  such  judgment  debtor  to 
appear  and  answer  concerning  his  property,  before  such  judge, 
or  a  referee  appointed  by  him,  at  a  time  and  place  specified  in 
the  order ;  but  no  judgment  debtor  must  be  required  to  attend 
before  a  judge  or  referee  out  of  the  county  in  which  he  resides. 

Stat.1851, 90,  added:  "when  proceedings  are  taken  under  the  pro- 
virions  of  this  chapter." 

7  Gal.  201 ;  26  Gal.  869: 35  Cal.  389;  41  Cal.  298 ;  47  Cal.  132. 

$  71S.*($  239.)  After  the  issuing  of  an  execution  against 
properly,  and  upon  proof  by  affidavit  of  a  party  or  otherwise, 
to  tiie  satisfaction  of  the  court,  or  of  a  judge  thereof,  or  county 
judge,  that  any  judgment  debtor  has  property  which  he  un- 
justly refuses  to  apply  towards  the  satisfaction  of  the  judgment. 
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each  conrt  or  Judge  may,  by  an  order,  require  the  Jndgzuent 
debtor  to  appear  at  a  specified  time  and  place  before  such  judge, 
or  a  referee  appointed  by  him,  to  answer  concerning  the  same ; 
and  such  proceedings  may  thereupon  be  had  for  the  applicar 
tion  of  the  property  of  the  judgment  debtor  toward  the  satis- 
faction of  the  judgment  as  are  provided  upon  the  return  of  an 
execution.  Instead  of  the  order  requiring  the  attendance  of 
the  judgment  debtor,  the  judge  may,  upon  affidavit  of  the  judg- 
ment creditor,  his  agent  or  attorney,  if  it  appear  to  him  that 
there  is  danger  of  the  debtor  absconding,  order  the  sheriff  to 
arrest  the  debtor  and  bring  him  before  such  judge.  Upon  being 
brought  before  the  judge,  he  may  be  ordered  to  enter  into  an 
undertaking,  with  sufficient  surety,  that  he  will  attend  from 
time  to  time  before  the  judge  or  referee,  as  may  be  directed, 
during  the  pendency  of  proceedings  and  until  the  final  termi- 
nation thereof,  and  will  not  in  the  meantime  dispose  of  any 
portion  of  his  property,  not  exempt  from  execution.  In  default  of 
entering  into  such  undertaking  he  may  be  committed  to  prison. 
Stat.  1854.  635;  stat.  1851,  90,  omitted  all  aft«r  the  words,  '*  return  of 
exeoution." 

6  OaL  16;  7  OaL  201 ;  35  OaL  S96. 

$  716.  *($  240.)  After  the  issuing  of  an  execution  against 
properly,  and  before  its  return,  any  person  indebted  to  the 
judgment  debtor  may  pay  to  the  sheriff  the  amount  of  his  debt, 
or  so  much  thereof  as  may  be  necessary  to  satisfy  the  execu- 
tion ;  and  the  sheriff's  receipt  is  a  sufficient  discharge  for  the 
amount  so  paid. 

7  CaL  201:  26  Gal.  569;  33  OaL  528;  35  Cal.  398. 

$  717.  *($  241.)  After  the  issuing  or  return  of  an  execution 
against  property  of  the  judgment  debtor,  or  of  any  one  of  sev- 
eral debtors  in  the  same  judgment,  or  upon  proof  by  affidavit 
or  otherwise,  to  the  satisfaction  of  the  judge,  that  any  person 
or  corporation  has  property  of  such  judgment  debtor,  or  is  in- 
debted to  him  in  an  amount  exceeding  fifty  dollars,  the  judge 
may,  by  an  order,  require  such  person  or  corporation,  or  any 
officer  or  member  thereof,  to  appear  at  a  specified  time  and 
place  before  him,  or  a  referee  appointed  by  himj  and  answer 
concerning  the  same. 

7Cal.  201;  26 OaL  G69:  35 OaL  396;  38  OaL 523. 
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(T18.«($  342.)  WitaeBses  maybe  required  to  appear  and 
testify  before  the  judge  or  referee,  npon  any  proceeding  under 
this  chapter,  in  the  same  manner  as  npon  the  trial  of  an  issue. 

26  0»L  9B9;  35  CaL  998 ;  MoOalloach  v.  CUrk,  AprU  T..  1871. 

^  71^  *($  243.)  The  judge  or  referee  may  order  any  prop- 
erty of  a  judgment  debtor,  not  exempt  from  execution,  in  the 
hands  of  such  debtor  or  any  other  person,  or  due  to  the  judg. 
ment  debtor,  to  be  applied  towards  the  satisfaction  of  the  judg- 
ment. 

Stat.  I85I,  91.  added :  "  Except  that  the  eaniingB  of  the  debtor  for  his 
peraonal  services  at  any  time  within  thirty  days  next  precediog  the  order, 
shall  not  be  so  applied,  when  it  shall  be  made  to  aiypear  by  the  debtor's 
affidavit,  or  otherwise,  that  such  earnings  are  neceflsaxy  for  the  oae  of  a 
family  supported  wholly  or  partly  by  his  labor." 

6CaL16;7CaL  209;  26CaL589;  S5GaL398;  aSCaLSM. 

MeCulloacrh  ▼.  Clark,  41  Cal.  2SB :  47  CaL  132. 

(  730.  *  ($  244.)  If  it  appear  that  a  person  or  corporation,  al- 
leged to  have  property  of  the  judgment  debtor,  or  to  be  indebt- 
ed to  him,  claims  an  interest  in  the  properly  adverse  to  him,  or 
denies  the  debt,  the  court  or  judge  may  autiiorize,  by  an  order 
made  to  that  effect,  the  judgment  creditor  to  institute  an  action 
against  such  person  or  corporation  for  the  recoTery  of  such 
interest  or  debt ;  and  the  court  or  judge  may,  by  order,  forbid 
a  transfer  or  other  disposition  of  such  interest  or  debt,  until 
an  action  can  be  commenced  and  prosecuted  to  judgment. 
Such  order  may  be  modified  or  yacated  by  the  judge  granting 
the  same,  or  the  court  in  which  the  action  is  brought,  at  any 

time,  upon  such  terms  as  may  be  just. 
15  CaL  398;  38  CaL  524. 

^  721.*  (^  243.)  If  any  person,  party  or  witness,  disobey  an 
order  of  the  referee,  properly  made,  in  the  proceedings  before 
him  under  this  chapter,  he  may  be  punished  by  the- court  or 
judge  ordering  the  reference,  for  a  contempt. 

35  CaL  898. 

i^^pressly  applied  to  ja9tioes'  court*  by  I  MM*. 


i  7M  AOTXOKS. 

TITLE    X. 

AOnONS  IN  PABTICULAB  CASES. 
Ohafteb    I.    Actions  fob  the  fobeclosubb  of  vostgageb. 

II.     ACTIOira   FOB    KTTISANCE,   -WASTE    A3XD    -WILFUL 
TBESPASS,  IN  CEBTAIN  CASES,  ON  BEALPBOPEBTT. 

IIL    Actions  to  detebmine  coNFUCTma  cladis  to 

BEAL  PBOPEBTT,  AND  OTHEB  PBOYISIONB  BE- 
LATINO  TO  ACTIONS  OONgEBNINO  BEAL  ESTATE. 
rV.   AcnONB  FOB  THE  PABTITION  OF  BEAL  PBOFEBTY. 

V.'  Actions  fob  the  ust^bpation  of  an  office  ob 

FBANCHISE.  ' 

YL    Of  actions  aoainst  bteamebgi,  vessels  and 
boats. 


CHAPTER  I. 

ACTIONS  POB  THE  FOBECLOSTTEE  OP  MOBTGAGES. 

Seotion  726.    Proceedings  in  f oreclosrire  suits. 

727.  Surplus  money  to  be  deposited  in  court. 

728.  Proceedings  when  debt  secured  falls  du»  at  ^different 

times. 

$  726,  ($  246.)  There  can  be  bat  one  action  for  the  recov- 
ery of  any  debt,  or  the  enforcement  of  any  right  secured  by 
mortgage  npon  real  estate  or  personal  property,  which  action 
must  be  in  accordance  with  the  provisions  of  this  chapter.  In 
such  action,  the  court  may,  by  its  judgment,  direct  a  sale  of 
the  encumbered  property  (or  so  mach  thereof  as  may  be  neces- 
sary), and  the  application  of  the  proceeds  of  the  sale  to  the 
payment  of  the  costs  of  the  court  and  the  expenses  of  the  sale, 
and  the  amount  due  to  the  plaintiff;  and  if  it  appear  from  the 
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BherifT'sretam  that  the  proceeds  are  insufSdent,  and  abalance 
still  remains  due,  judgment  can  then  bo  docketed  for  such  bal- 
ance against  the  defendant  or  defendants  personally  liable  for 
the  debt,  and  it  becomes  a  lien  oq  the  real  estate  of  such  judg- 
ment debtor,  as  in  other  cases  on  which  execution  may  be 
issued.  Ko  person  holding  a  conveyance  from  or  under  the 
mortgagor  of  the  property  mortgaged,  or  having  a  lien  thereon, 
which  conyeyance  or  lien  does  not  appear  of  record  in  the 
prox>er  office  at  the  time  of  the  commencement  of  the  action, 
need  be  made  a  party  to  such  action ;  and  the  judgment  therein 
rendered,  and  the  proceedings  therein  had,  are  as  conclusiye 
against  the  pariy  holding  such  unrecorded  conveyance  or  lien 
as  if  he  had  been  made  a  party  to  the  action. 

Stat.  1866-66, 704,  inserted  the  words  "in  actions  for  the  foreclosure  of 
mortgages,"  instead  of  "in  such  actions; "  also  added  the  words  "and 
shall  in  all  respects  have  the  same  force  and  effect." 

Stat.  1851, 91,  read :  "  In  an  acti  on  for  the  foreclosure  or  satisfaction 
of  a  mortgage  of  real  property,  or  the  satisfaction  of  a  lien  or  incum- 
brance ni)OB  property,  real  or  personal,  the  court  shall  have  power  by  its 
judgment  to  direct  a  sale  of  the  property,  or  any  part  of  it ;  the  applica- 
tion of  the  proceeds  to  the  payment  of  the  amount  due  on  the  mortgage, 
lien  or  incumbrance,  with  costs,  and  execution  for  the  balance." 

Stat.  1860, 903,  read:  "There  shall  be  but  one  action  for  the  recovery  of 
any  debt,  or  the  enforcement  of  any  right  secured  by  a  mortgage,  or  lien 
upon  real  estate,  or  personal  proi>erty,  which  shall  be  for  an  enforcement 
of  said  lien,  or  mortgage,  in  accordance  with  the  provisions  of  this  chap- 
ter. In  such  action,  the  court  shall  have  power  by  its  judgment,  or  de- 
cree, to  direct  a  sale  of  the  incumbered  property,  or  such  part  thereof 
as  shall  be  necessary,  and  the  application  of  the  proceeds  to  the  payment 
of  the  costs  and  expenses  of  the  sale,  the  costs  of  the  suit,  and  the 
amount  due  to  the  plaintiff.  If  it  shall  appear  from  the  sheriff 's  return 
that  there  is  a  deficiency  of  such  proceeds,  and  a  balance  still  due  to  the 
plaintiff,  the  judgment  shall  then  be  docketed  for  such  balance,  and 
shall,  from  the  time  of  such  docketing,  be  a  lien  upon  the  real  estate  of 
the  judgment  debtor,  and  an  execution  may  be  issued  by  the  clerk  of  the 
court,  as  upon  other  judgments  against  the  property  of  the  judgment 
debtor,  to  collect  such  balance  or  deficiency." 

Stat.  1861,  306-7,  same  in  substance  as  statute  1860,  inserting  words 
"against  the  defendant  or  defendants  personally  liable  for  the  debt," 
after  "  such  balance ;"  also  "  in  like  manner  and  form  "  after  "  clerk  of 
the  court ;"  also  adding  the  words  "  from  the  property  of  the  judgment 
debtor"  after  "deficiency,"  at  th»«nd,  and  omitting  them  where  they 
occur. 


d 
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5GaL  416,  492;  60al.  99;  9Cal.  123, 365: 16Cal.  404,461.559;  18 Gal. 465:21 
21  Cal.  87 ;  22  Cal.  116 ;  23  Cal.  16 ;  27  Cal.  258, 418, 596 ;  28  Cal.  226, 520 ;  29  Oal. 
253  J  31  Cal.  78;  34  Cal.  548: 36  Cal.  890:  Carpentierv.Brenham,  40  Cal.  221. 
42  Cal.  175 ;  45  Cal.  433 :  43  Cal.  59, 187 ;  49  Cal.  248. 

Decree :  1  Cal.  351 ;  6  CaL  173 ;  9  Cal.  426;  11  Cal.  14 ;  14  Cal.  156,  640 ;  16 
CaL  461, 559;  18  CaL  465;  21  Cal.  t6, 103, 589;  23  Cal.  596;  25 Cal.  837;  27  CaL 
418 ;  29  Cal.  385 :  37  Cal.  223 ;  39  Cal.  304, 504  49  Cal.  679. 

Parties:  9  Cal.  123;  10  Cal.  265, 547;  11  CaL  307 ;  15  CaL  483;  16 Cal.  461, 
659, 560;  17  Cal.  578;  18  Cal.  6W;  21  Cal. 87;  23 CaL  106;  24  CaL  879.  505;  2.^ 
CaL  154;  28Cal.  194, 226;  29 CaL  253;  33 CaL  265;  40  Cal.  22L 

Bedemption :  2  CaL  387 ;  9  CaL  365 ;  10  Cal.  547 ;  II  Cal.  807 ;  16  CaL  461 ; 
21  CaL  106;  22  Cal.  330;  23  CaL  16:  24  Cal.  506;  34  CaL  648;  85  CaL  713;  U 
CaL  390;  40  CaL  62;  Carpentier  v.  Brenham,  40  Cal.  221. 

Sale:  10 Cal.  258;  11  Cal.  14;  17  Cal.  626;  24  CaL  505;  30  Oal.  367,  62L 
48  CaL  105. 

$  797.    ($  247.)  If  there  be  snrpItiB  money  remaining  after 

payment  of  the  amonnt  due  on  the  mortgage,  lien  or  incum- 
brance, with  costs,  the  court  may  cause  the  same  to  be  paid  to 
the  person  entitled  to  it,  and  in  the  meantime  may  direct  it  to 
be  deposited  in  court. 

$  728.  (^  248.)  If  the  debt  for  which  the  mortgage,  lien  or 
incumbrance  is  held,  is  not  all  due,  so  soon  as  sufficient  of  the 
property  has  been  sold  to  pay  the  amount  due,  with  costs,  the 
sale  must  cease ;  and  afterwards,  as  often  as  more  becomes  due, 
for  principal  or  interest,  the  court  may,  on  motion,  order  more 
to  be  sold.  But  if  the  property  cannot  be  sold  in  portions, 
without  injury  to  the  parties,  the  whole  may  be  ordered  to  be 
sold  in  the  first  instance,  and  the  entire  debt  and  costs  paid, 
there  being  a  rebate  of  interest  where  such  rebate  is  proper. 

15  CaL  499;  23  CaL  16;  45  Cal.  165. 


241  MUIBAnCS,  TBESPASS.  ETC.  $$  731.738 


CHAPTER  n. 

* 

ACTIONS  FOB  NUISANCE,  WASTE  AND  WILFUL  TRES- 
PASS, IN  CERTAIN  CASES,  ON  REAL  PROPERTY. 

Bbchon  731.    Naisance  defined,  and  actions  for. 

732.  Waste,  actions  for. 

733.  Trespass  for  cutting  or  carrying  away  trees,  etc., 

actions  for. 

734.  Measure  of  damages  in  certain  cases  under  the  last 

section. 

735.  Damages  in  actions  for  forcible  entry,  etc.,  may  bo 

trebled. 

^  731.  ($  249.)  Anything  which  is  injuriona  to  health,  or 
indecent,  or  offensive  to  the  senses,  or  an  obstruction  to  the 
free  use  of  property,  so  as  to  interfere  with  the  comfortable 
enjoyment  of  life  or  property,  is  a  nuisance,  and  the  subject  of 
an  action.  Such  action  may  be  brought  by  any  person  whose 
property  is  injuriously  affected,  or  whose  personal  enjoyment 
is  lessened  by  the  nuisance ;  and  by  the  judgment,  the  nuis- 
ance may  be  enjoined  or  abated,  as  well  as  damages  recovered. 

1  Cal.  462;  3  Cal.  69, 90,  238 ;  4  Gal.  306 ;  5  Cal.  120;  6  Cal.  102;  7  Cal.  339; 
8  Cal.  77, 3J2;  24  CaL  359;  29  Oal.  156,  427;  30  Cal.  379,  520,  573;  31  Cal.  115; 
35  Cal.  325 ;  36  Cal.  193 ;  h  Cal.  573 ;  40  Cal.  396,  428. 

^  73a.  ($  250.)  If  a  guardian,  tenant  for  life  or  years,  joint 
tenant,  or  tenant  in  common  of  real  property,  commit  waste 
thereon,  any  person  aggrieved  by  the  waste  may  bring  an 
action  against  him  therefor,  in  which  action  there  maybe  judg- 
ment for  treble  damages. 

3 CaL  383: *5 Cal.  239;  15 Cal.  116;  24  Cal.  467;  32 Cal.  590;  34  Ca 

^  733.  (^  251.)  Any  person  who  cuts  down  or  carries  off  any 
wood  or  underwood,  tree  or  timber,  or  girdles  or  otherwise 
injures  any  tree  or  timber  on  the  land  of  another  person,  or  on 
the  street  or  highway  in  front  of  any  person's  house,  village  or 
3ity  lot,  or  cultivated  grounds ;  or  on  the  commons  or  public 
c.  c.  p.— ai 
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grounds  of  any  city  or  town,  or  on  the  street  or  highway  in 
front  thereof,  without  lawful  authority,  is  liable  to  the  owner 
of  such  land,  or  to  such  city  or  town,  for  treble  the  amount  of 
damages  which  may  be  assessed  therefor,  in  a  ciyil  action,  in 
any  court  having  jurisdiction. 
4Cal.  184;6Cftl.l^ 

$  734.  (}  252.)  Nothing  in  the  last  section  authorizes  the 
recovery  of  more  than  the  just  value  of  the  timber  taken  from 
uncultivated  woodland,  for  the  repair  of  a  public  highway  or 
bridge  upon  the  land,  or  adjoining  it. 

^  785.  ($  253.)  If  a  person  recover  damages  for  a  forcible 
or  unlawful  entry  in  or  upon,  or  detention  of,  any  building  or 
any  cultivated  real  property,  judgment  may  be  entered  for 
three  times  the  amount  at  which  the  actual  damages  are 
assessed. 

5  Gal.  239;  6  CaL  68;  15  OaL  149;  25  Oai.  282. 
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CHAPTEE  in. 

ACTIONS  TO  DETEBMINE  CONFLICTING  CLAIMS  TO 
BKAL  PROPERTY,  AND  OTHER  PROVISIONS  RE- 
LATING TO  ACTIONS  CONCERNING  REAL  ESTATE. 

BscnON  738.    Parties  to  an  action  to  quiet  title. 

739 .  When  plaintiff  cannot  recover  costs. 

740.  If  plaintiff's  title  terminates  pending  the  suit,  -wh«t 

he  may  recover,  and  how  verdict  and  Judgment 
to  be. 

741.  When  value  of  improvements  can  be  allowed  as  a 

set-off. 

742.  An  order  may  be  made  to  allow  a  party  to  survey  and 

measure  the  land  in  dispute. 

743.  Order,  what  to  contain  and  how  served.    If  unneces- 

sary injury  done,  the  party  surveying  to  be  liable 
therefor. 

744.  A  mortgage  must  not  be  deemed  a  conveyance,  what- 

ever its  terms. 

745.  When  court  may  grant  in jimction ;  during  foreclosure ; 

after  sale  on  execution,  before  conveyance. 

746.  Damages  may  be  recovered  for  injury  to  the  possession 

after  sale  and  before  delivery  of  jKissession. 

747.  Action  not  to  be  prejudiced  by  alienation,  pending 

suit. 

748.  Mining  claims,  actions  concerning  to  be  governed  by 

local  rules. 

(  738.  ((  254.)  An  action  may  he  brought  by  any  person 
against  ano^er  who  claims  an  estate  or  interest  in  real  prop- 
erty adverse  to  him,  for  the  purpose  of  determining  such  ad- 
verse claim. 

Stat.  1S51, 92,  read :  "  254.  An  action  may  be  brought  by  any  person  in 
possession,  by  himself  or  his  tenant,  of  real  pro]>erty,  against  any  per- 
son who  claims  an  estate  or  interest  therein  adverse  to  him,  for  the  pur- 
pose of  determining  such  adverse  claim,  estate  or  interest." 

6  Cal.  33;  7  Gal.  319;  14  Gal.  279;  15  Cal.  128,  259:  17  Gal.  149;  21  Gal.  342> 
504;  25 Gal.  437;  28  Gal.  191,  645;  30  Gal.  662;  32  Gal.  109.  620;  34  Cnl,  563, 
598;  35 CaL  30;  86 Cal.  313;  37  Cal.  282:  39  Cal.  13;  40 Gal.  58;  43  Cal.  83. 
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$  739.  (^  255.)  If  the  defendant  in  such  action  disclaim  in 
his  answer  any  interest  or  estate  in  the  property,  or  suffer  judg- 
ment to  be  ttkken  against  him  without  answer,  the  phdntiff 
cannot  recover  costs. 

MCal.563. 

$  740.  (^  256.)  In  an  action  for  the  recovery  of  real  prop- 
erty, where  the  plaintiff  shows  a  right  to  recover  at  tha  time 
the  action  was  commenced,  but  it  appears  that  his  right  has 
terminated  during  the  pendency  of  the  action,  the  verdict  and 
judgment  must  be  according  to  the  fact,  and  the  plaintiff  may 
recover  damages  for  withholding  the  property 

HCal. 472;  22 CaL  513;  80  CaL  467. 

$  741.  (^  257.)  When  damages  are  claimed  for  withholding 
the  property  recovered,  upon  which  permanent  improvements 
have  been  made  by  a  defendant,  or  those  under  whom  ho 
claims,  holding  under  color  of  title  adversely  to  the  claim  of 
the  plaintiff,  in  good  faith,  the  value  of  such  improvements 
must  be  allowed  as  a  set-off  against  such  damages. 

2  Gal.  145;  5 Gal.  319;  8 Gal.  165;  14  Gal.  465;  18  Gal.  694;  28  GaL  485;  29 
GaL  160,  330;  81  GaL  487;  35  Gal.  346. 

§  74^  (^  258.)  The  court  in  which  an  action  is  pending  for 
the  recovery  of  real  property,  or  for  damages  for  an  injury 
thereto,  or  a  judge  thereof,  or  a  county  judge,  may,  on  motion, 
upon  notice  by  either  party,  for  good  cause  shown,  grant  an 
order  allowing  to  such  party  the  right  to  enter  upon  the  prop" 
erty  and  make  survey  and  measurement  thereof,  and  of  any 
tunnels,  sTiafts  or  drifts  thereon  for  the  purpose  of  the  action. 
even  though  entry  for  such  purpose  has  to  he  made  Ovrough  other 
lands  belonging  to  parties  to  the  action. 

Stat.  1860, 304,  was  the  eame,  omitting  the  words  in  itdlic$. 

Stat.  1851, 93,  omitted  the  UdUclaed  words;  also  the  words  "  or  a  judge 
thereof  or  a  oonnty  jadge." 

^  743.  (^  259.)  The  order -must  describe  the  property,  and 
a  copy  thereof  must  be  served  on  the  owner  or  occupant ;  and 
thereupon  such  party  may  enter  upon  the  property,  with  neces- 
sary surveyors  and  assistai^ts,  and  make  such  survey  and 
measurement;  but  if  any  unnecessary  injury  be  done  to  the 
property,  he  is  liable  therefor. 
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$  744»  ($  260.)  A  mortgage  of  real  property  shall  not  be 
deemed  a  oonyeyance,  whatever  its  terms,  so  as  to  enable  the 
owner  of  the  mortgage  to  recover  possession  of  the  real  prop- 
erty without  a  foreclosure  and  sale. 

9  CaL  365:  14  Cal.  256;  16  Oal. 468;  17  Gal.  flB9:  21  Oal  609;  22 CaL  259. 
130:  23  CaL  16;  26 Gal.  595;  27  Oal,  603;  29 GaL  18. 253. 

41  Gal.  22;  42  GaL  75, 169.  239;  43  Gal.  496. 597. 

(  745.  (^  261.)  The  court  may,  by  injunction,  on  good  cause 
shown,  restrain  the  party  in  possession  from  doing  any  act  to 
the  injury  of  real  property  during  the  foreclosure  of  a  mort- 
gage thereon ;  or,  after  a  sale  on  execution,  before  a  con- 
veyance. 

10  Cal.  256. 

$  746.  ($262.)  When  real  properlyhas  been  sold  on  execu- 
tion, the  purchaser  thereof,  or  any  person  who  may  have  suc- 
ceeded to  his  interest,  may,  after  his  estate  becomes  absolute, 
recover  damages  for  injury  to  the  property  by  the  tenant  in 
possession  after  sale  and  before  possession  is  delivered  under 
the  conveyance. 

^  747.  ($  263.)  An  action  for  the  recovery  of  real  property 
against  a  person  in  possession  cannot  be  prejudiced  by  any 
alienation  made  by  such  person,  either  before  or  after  the  com- 
mencement of  the  action. 

$  748.  ($  621.)  In  actions  respecting  mining  claims,  proof 
must  be  admitted  of  the  customs,  usages  or  regulations  estab- 
lished and  in  force  at  the  bar  or  diggings  embracing  such 
claim ;  and  such  customs,  usages  or  regulations  when  not  in 
conflict  with  the  laws  of  this  state,  must  govern  the  decision 
of  the  action. 
Stat.  1851, 149.  inserted  "constitution  and  "  before  ''laws.** 
14  Gal.  279. 378 ;  20  GaL  199 ;  26  GaL  527 ;  31  GaL  387 :  34  GaL  30 :  42  id.  G26. 
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CHAPTEE  IV. 

AOnONS  FOB  THE  PABTITION  OP  BEAL  PBOPEETY. 

Seoxion  762.    Wlio  may  bring  actions  for  partition. 

753.    IntereBts  of  all  parties  must  be  set  forth  in  tiie  com. 
plaint. 

764.  Lien-holders  not  of  record  need  not  be  made  parties. 

765.  Plaintiff  must  file  notice  of  lis  pendens. 

766.  Summons  must  be  directed  to  all  persons  interested  In 

the  property. 
757.    Unkno\m  parties  may  be  served  by  publication. 
768.    Answer  of  defendants,  what  to  contain. 

759.  ^he  rights  of  all  parties  may  be  ascertained  in  tne 

action. 

760.  Partial  partition. 

761.  Lien-holders  must  be  made  parties,  or  a  referee  be 

appointed  to  ascertain  their  rights. 

762.  Lien-holders  must  be  notified  to  appear  before  the 

referee  appointed. 

763.  The  court  may  order  a  sale  or  partition  and  appoint 

referees  therefor. 

764.  Partition  must  be  made  according  to  the  rights  of  the 

parties,  as  determined  by  the  court. 

765.  Beferees  must  make  a  report  of  their  proceedings. 

766.  The  court  may  set  aside  or  affirm  report,  and  enter 

judgment  thereon.    Upon  whom  judgment  to  be 
conclusive. 

767.  Judgment  not  to  affect  tenants  for  years  to  the  whole 

property. 

768.  E:Q>enBe8  of  partition  must  be  apportioned  among 

the  parties. 

769.  A  hen  on  an  imdivided  interest  of  any  party  is  a  charge 

only  on  the  share  assigned  to  such  party. 

770.  Estate  for  life  or  years  may  be  set  off  in  a  part  of  the 

property  not  sold,  when  not  all  sold. 

771.  Application  of  proceeds  of  sale  of  encumbered  prop- 

erty. 

772.  Party  holding  other  securities  may  be  required  first  to 

exhaust  them. 
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Sbooov  77S.  Proceeds  of  sale,  disposition  ci* 

774.  Whien  paid  into  court  the  cause  may  be  continued  for 

the  determination  of  the  claims  of  the  parties, 

776.  Bales  by  referees  must  be  at  public  auction. 

776.  The  court  must  direct  the  terms  of  sale  or  credit. 

777.  Referees  may  take  securities  for  purchase  money. 

778.  Tenants  whose  estate  has  been  sold  shall  receive  eom> 

I>ensation. 

779.  '  The  court  may  fix  such  comitensation. 

780.  The  court  must  protect  tenants  unknown. 

781.  The  court  must  ascertain  and  secure  the  value  of 

future  contingent  or  vested  interests. 

782.  Terms  of  sale  must  be  made  known  at  the  time.  Lots 

must  be  sold  separately. 

783.  Who  may  not  be  purchasers. 

784.  Referees  must  make  a  report  of  the  sale  to  the  court 

785.  If  confiimed,  conveyances  may  be  executed. 

786.  Proceeding  if  a  lien-holder  become  a  purchaser. 

787.  Conveyances  must  be  recorded,  and  will  be  a  bar 

against  parties. 

788.  Proceeds  of  sale  belonging  to  parties  unknown  must 

be  invested  for  their  benefit. 

789.  Investment  must  be  made  in  the  name  of  the  derk 

of  the  county. 
790r   When  the  interests  of  the  parties  are  ascertained, 
securities  must  be  taken  in  their  names. 

791.  Duties  of  the  clerk  making  iQvestments. 

792.  When  unequal   partition  is  ordered,  compensation 

may  be  adjudged  in  certain  cases. 

793.  The  share  of  an  infant  may  be  x>aid  to  his  guardian. 

794.  The  guardian  of  an  insane  person  may  receive  the 

proceeds  of  such  party's  interest. 
796.    A  guardian  may  consent  to  partition  without  action, 
and  execute  releases. 

796.  Costs  of  partition  a  lien  upon  shares  of  parceners. 

797.  The  court  by  consult  may  appoint  a  single  referee, 

798.  Expenses  of  i)revious  litigation  for  common  benefit 

allowed. 

799.  Abstract  of  title  in  action  for  partition— when  cost  of 

allowed. 

800.  Abstract,  how  made  and  verified. 

801.  Interest  allowed  on  disbursements  made  under  di- 

rection of  the  court. 
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$  75^  ($  264.)  When  seyeral  co-tenants  hold  and  are  in 
possession  of  real  property  as  parceners,  joint  tenants  or  ten- 
ants in  common,  in  which  one  or  more  of  them  haye  an  estate 
of  inheritance,  or  for  life  or  lives,  or  for  years,  an  action  may 
he  hrooght  hy  one  or  more  of  such  persons  for  a  partition 
thereof  acoordingr  to  the  respective  rights  of  the  persons  in- 
terested therein,  and  for  a  sale  of  such  property,  or  a  i>art 
thereof,  if  it  appear  that  a  partition  cannot  be  made  without 
great  prejudice  to  the  owners. 

Stot.  1865-66,7044 

Stat.  1851, 93,  omitted  the  words  "  as  xMuroeners ;  **  als^  "  or  lives  or  for 
years,"  and  inserted  "  several  persons  "  for  "  several  co-tenants." 

Stat.  1854, 63,  inserted  in  stat.  1851,  the  words  "  or  lives,  or  for  years;'* 
also,  "  as  parceners." 

19  Cal.  210;  23  Cal.  501 ;  26  Gal.  69;  27  Cal.  92; 839;  33  OaL  388;  Gates  t. 
Salmon,  35  Cal.  576;  36  Cal.  112;  38  Cal.  637. 

Parol  partition :  24  Cal.  218. 288 ;  37  Cal.  4ia 

$  753.  (  ^  265. )  The  interests  of  all  persons  in  the  prop- 
erty, whether  such  persons  be  known  or  unknown,  must  be 
set  forth  in  the  complaint  specifically  and  particularly,  as  far 
as  known  to  the  plaintiff;  and  if  one  or  more  of  the  parties,  or 
the  share  or  quantity  of  interest  of  any  of  the  parties,  be 
unknown  to  the  plaintiff,  or  be  uncertain  or  contingent,  or  the 
ownership  of  the  inheritance  depend  upon  an  execiitory  devise> 
or  the  remainder  be  a  contingent  remainder,  so  that  such  par- 
ties  cannot  be  named,  that  fact  must  be  set  forth  in  the  com- 
plaint. 

26  Cal.  69;  27  Cal.  329;  40  Cal.  493 ;  48  Cal.  394. 

$  754.  (  ^  266. )  Ko  person  having  a  oonveyanoe  of  or 
claiming  a  lien  on  the  property,  or  some  part  of  it,  need  be 
made  a  party  to  the  action,  unless  such  oonveyanoe  or  lien 
appear  of  record. 

Stat.  1865-66,  704. 

Stat.  1851,  94,  read:  *'  §  268.  No  persons  who  have  or  olaitt  any  Hens 
npon  the  property,  by  mortgage,  jndirment  or  otherwise,  need  be  made 
parties  to  the  aolion,  unless  saoh  liens  be  matters  of  record." 

-^f^267. )    Immediately  after  filing  the  complaint  in 
the  districtcourt^B^ii^ftiig^Tmst  file  with  the  recorder  of 

the  county,  or  of  the  several  counBS^BMii^^^Ji2J2r^P®^*y  ^ 
situated,  either  a  copy  of  such  complaint  or  a 
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^f  the  fteticm,  oo&taming  the  names  of  the  parties  so 

far  as  ]mown^B^ri^tfifc42^^^^^^^>  '^^  ^  description  of  the 
property  to  be  afiBected  -£ere67^^^MiS^2tg.time  of  the  filing 
it  fihall  be  deemed  notice  to  all  persons. 

Stat.  1865-68, 705. 

Stat.  1851, 94,  omitted  the  words  "  in  the  district  ooort ; "  also,  "  or  o' 
the  several  counties ; "  also,  "either  a  copy  of  such  complaint  or  ". 

$  756.  (  $  268. )  The  summons  must  be  directed  to  all  the 
joint  tenants  and  tenants  in  common,  and  all  persons  having 
any  interest  in,  or  any  liens  of  record  by  mortgage,  judgment 
or  otherwise,  upon  the  property,  or  upon  any  particular  por- 
tion thereof;  and  generally,  to  all  persons  unknown  who  have 
or  claim  any  interest  in  the  property. 

S5Cal.ff». 

$  757.  (  $  269. )  If  a  party  having  a  share  or  interest  is 
unknown,  or  any  one  of  the  known  parties  reside  out  of  the 
state,  or  cannot  be  found  therein,  and  such  fact  is  made  to 
appear  by  affidavit,  the  summons  may  be  served  on  such 
absent  or  unknown  party  by  publication,  as  in  other  cases. 
When  publication  is  made,  the  summons,  as  published,  must 
be  accompanied  by  a  brief  description  of  the  property  which  is 
the  subject  of  the  action. 

$  758.  ( $  270. )  The  defendants  who  have  been  personally 
served  with  the  summons  and  a  copy  of  the  complaint,  or  who 
have  appeared  without  such  service,  must  set  forth  in  their 
answers,  fully  and  particularly,  the  origin,  nature  and  extent 
of  their  respective  interests  in  the  property ;  and  if  such  de- 
fendants claim  a  lien  on  the  property  by  mortgage,  judgment 
or  otherwise,  they  must  state  the  original  amount  and  date  of 
the  same,  and  the  sum  remaining  due  thereon ;  also,  whether 
the  same  has  been  secured  in  any  other  way  or  not ;  and  if 
secured,  the  nature  and  extent  of  such  security,  or  they  are 
deemed  to  have  waived  their  right  to  such  lien. 

Stat.  1851, 94,  inserted  the  word  "certified  "  before  "copy,"  but  omit- 
ted the  words  "or  who  have  appeared  withont  each  service ;"  also, 
"  origin  "  and  "  original ; "  also,  the  words  "  correctly  "  and  "  tme." 

Stat.  1865-66,  705,  same  as  above  section,  756,  inserting  "correctly" 
before  "  state ; "  also, "  true  "  before  "  sum." 

19Cal.  210;  27  Cal.  329;  36  Cal.  112. 
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$  759.  (^  271.)  The  rights  of  the  seTeral  parties,  plaintifT 
as  well  as  defendant,  may  be  put  in  issue,  tried  and  determined 
in  such  action ;  and  when  a  sale  of  the  premises  is  necessary, 
the  title  mnsi  be  ascertained  by  proof  to  the  satisfaction  of  the 
court,  before  the  judgment  of  sale  can  be  made ;  and  where 
service  of  the  complaint  has  been  made  by  publication,  like 
proof  must  be  required  of  the  right  of  the  absent  or  unknown 
parties,  before  such  judgment  is  rendered ;  except  that  where 
there  are  several  unknown  persons  having  an  interest  in  the 
property  their  rights  may  be  considered  together  in  ihfraotion> 
and  not  as  between  themselves. 

27  Cal.  329;  32  Gal.  288  4B  OaL  ISfi. 

(  760.  ($  272.)  Whenever  from  any  cause  it  is,  in  the 
opinion  of  the  court,  impracticable  or  highly  inconvenient  to 
make  a  complete  partition,  in  the  first  instance,  among  all  the 
parties  in  interest,  the  court  may  first  ascertain  and  determine 
the  shares  or  interest  respectively  held  by  the  original  co-ten- 
ants, and  thereupon  adjudge  and  cause  a  partition  to  be  made, 
as  if  such  original  co-tenants  were  the  parties  and  sole  parties 
in  interest,  and  the  only  parties  to  the  action,  and  thereafter 
may  proceed  in  like  manner  to  adjudge  and  make  partition 
separately  of  each  share  or  portion  so  ascertained  and  allotted, 
as  between  those  claiming  under  the  original  tenant  to  whom 
the  same  shall  have  been  so  set  apart,  or  may  allow  them  to 
remain  tenants  in  common  thereof,  aa  they  may  desire. 

Stat.  18<»^,  T0& 

Stat.  1851, 95,  read:  "1272.  The  plaintiir  ahall  produce  to  the  comri^ 
on  the  hearing  of  the  case,  the  certificate  of  the  recorder  of  the  county 
where  the  property  is  ritnated,  showfng  whether  there  were  or  not  any 
liens  outstanding  of  reoord  upon  the  property,  or  any  part  thereof,  at 
the  time  of  the  comxnenoement  of  the  actios.'* 

Stat.  1862. 88,  repealed  the  statute  of  18A1. 

$  761i  ($  771.)  If  it  appears  to  the  court,  by  the  certificate 
of  the  county  recorder  or  county  clerk,  or  by  the  sworn  or 
verified  statement  of  any  person  who  may  have  examined  or 
searched  the  records,  that  there  are  outstanding  liens  or  in- 
cumbrances of  record  upon  such  real  property,  or  any  part  or 
IX}rtion  thereof,  which  existed  and  were  of  record  at  the  time 
of  the  commencement  of  the  action,  and  the  persons  holding 


\ 
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such  liens  are  not  made  parties  to  the  action,  the  court  miut 
either  order  such  i)er8ons  to  be  made  parties  to  the  action,  by 
an  amendment  or  supplemental  complaint,  or  appoint  a  referee 
to  ascertain  whether  or  not  such  liens  or  incumbrances  have 
been  paid,  or  if  not  paid,  what  amount  remains  due  thereon, 
and  their  order  among  the  liens  or  incumbrances  severally 
held  by  such  persons  and  the  parties  to  the  action,  and  whether 
the  amount  remaining  due  thereon  has  been  secured  in  any 
manner,  and  if  secured,  the  nature  and  extent  of  the  security. 

Stat.  1862, 88. 

Stat.  1851,  95,  inserted  "or  claiming"  after  "holding; "  also  the  words 
** held  by  the  parties  who  have  appeared  andanswered  "  instead  of  "  sev- 
«rally  held  by  sach  persons  and  the  parties  to  the  action,"  but  omitted 
the  words  "  to  the  court ; "  also,  "  or  the  county  clerk  or  by  the  sworn  or 
verified  statement  of  any  person  who  may  have  examined  or  searched 
the  records ; "  also,  "  or  incumbrances ; "  also,  "  upon  such  real  property, 
or  any  portion  thereof,  which  existed  and  were  of  record ; "  also,  "or  not." 

$  769*  ($274.)  The  plaintiff  must  cause  a  notice  to  be 
eerred,  a  reasonable  time  previous  to  the  day  for  appearance 
before  the  referee  appointed  as  provided  in  the  last  section,  on 
each  person  having  outstanding  liens  of  record,  who  is  not  a 
party  to  the  action,  to  appear  before  the  referee  at  a  specified 
time  and  place,  to  make  proof,  by  his  own  affidavit  or  other- 
wise, of  the  amount  due  or  to  become  due,  contingently  or 
absolutely  thereon.  In  case  such  person  be  absent,  or  his  res- 
idence be  unknown,  service  may  be  made  by  publication,  or 
notice  to  his  agents,  under  the  direction  of  the  court,  in  such 
manner  as  may  be  proper.  The  report  of  the  referee  thereon 
must  be  made  to  the  court,  and  must  be  confirmed,  modified 
or  set  aside,  and  a  new  reference-ordered,  as  the  justice  of  the 
case  may  require, 

$  763.  (^  275.)  If  it  be  alleged  in  the  complaint  and  estab- 
lished by  evidence,  or  if  it  appear  by  the  evidence  without 
such  allegation  in  the  complaint,  to  the  satisfaction  of  the 
court,  that  the  property,  or  any  part  of  it,  is  so  situated  that 
partition  cannot  be  made  without  great  prejudice  to  the  owners, 
the  court  may  order  a  sale  thereof.  Otherwise,  upon  the 
requisite  proofs  being  made,  it  must  order  a  pdftition,  accord- 
ing to  the  respective  rights  of  the  parties,  &a  ascertained  by  the 
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oourt,  and  appoint  three  referees  therefor;  and  most  deBignate 
the  portion  to  remain  nndivided  for  the  owners  whose  inter- 
ests remain  unknown  or  are  not  ascertained. 
28Cal.J»l. 

( $  276. )  In  making  the  partition  the  referees 
must  di^Rta^^eproperty  and  allot  the  several  portions  thereof 
to  the  respectiv^JiRiks,  quality  and  quantity  relatively  con- 
sidered, according  to  th^to^ective  rights  of  the  parties  as 
determined  by  the  court,  pursuaJlfNi^^e  provisions  of  this 
chapter,  designating  the  several  portJonsp^BBQiger  landmarks, 
and  may  employ  a  surveyor  with  the  neoessai^  alN:^ts  to 
aid  them. 

Stat.  186»-e6, 70S. 

Stat.  1851, 9S^  omitted  the  words  ^^ponaant  to  the  proviBion*  of  thia 
chapter." 

35  Cal.  102. 

$  765*  ( ^  277. )  The  referees  must  make  a  report  of  their 
proceedings,  specifying  therein  the  manner  in  which  they  exe- 
cuted their  trust,  and  describing  the  property  divided,  and  the 
shares  allotted  taeach  party,  with  a  particular  description  of 
each  share. 

$  76d,  ( $  278. )  The  court  may  confirm,  change,  modify 
or  set  aside  the  report,  and,  if  necessary,  appoint  new  refer- 
ees. Upon  the  report  being  confirmed,  judgment  must  be 
rendered  that  such  partition  be  effectual  forever,  which  judg- 
ment is  binding  and  conclusive  : 

1.  On  all  persons  named  as  parties  to  the  action,  and  their 
legal  representatives,  who  have  at  the  time  any  interest  in  the 
property  divided,  or  any  part  thereof,  as  owners  in  fee  or  as 
tenants  for  life  or  for  years,  or  as  entitled  to  the  reversion, 
remainder  or  the  inheritance  of  such  property,  or  any  part 
thereof,  after  the  determination  of  a  particular  estate  therein, 
and  who  by  any  contingency  may  be  entitled  to  a  beneficial 
interest  in  the  property,  or  who  have  an  interest  in  any  undi- 
vided share  thereof,  as  tenants  for  years  or  for  life. 

2.  On  all  persons  interested  in  the  property,  who  may  be 
unknown,  to  whom  notice  has  been  given  of  the  action  for 
partition  by  publication. 


f 
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3.  Onfall  other  persons  claimiiig  from  sach  parties  or  per- 
sons, or  either  of  them. 

And  no  judgment  is  invalidated  by  reason  of  the  death  of 
any  party  before  final  judgment  or  decree ;  but  such  judg- 
ment or  decree  is  as  conclusive  against  the  heirs,  legal  repre- 
sentatives or  assigns^of  such  decedent,  as  if  it  had  been  eniered 
before  his  death. 

Stat.  1867-68, 690. 

Stat.  1869-68,  709,  read:  **If  no  exceptions  be  filed  to  the  leport,  or 
apon  hearing  they  shonld  by  overmled,  the  conrt  shall  confirm  the 
same ;  or  it  may,  npon  exceptions,  change,  modify  or  set  it  aside,  and 
refer  the  matter  to  the  same,  or  if  necessary,  may  appoint  new  referees. 
Upon  the  report,  as  confirmed,  a  final  judgment  shall  be  rendered  to 
the  effect  that  such  partition  be  effectnal  and  valid  forever,  which  judg- 
ment shall  be  binding  and  conclusive : 

"  Fir8tr>On  all  persons  named  in  the  complaint  as  parties  to  the  action, 
or  who  shall  have  appeared  therein,  and  their  legal  representatives  who 
have  at  the  time  any  interest  in  the  property  divided,  or  any  part  there- 
of, as  owners  in  fee,  or  as  tenants  for  life  or  for  years,  or  as  entitled  to 
the  reversion,  remainder  or  the  inheritance  of  such  projMrty,  or  any 
part  thereof,  after  the  termination  of  a  particular  estate  therein,  and 
who  by  any  contingency  may  be  entitled  to  a  beneficial  interest  in  the 
property,  or  who  have  an  interest  in  any  undivided  share  thereof  as 
tenants  for  years  or  for  life. 

"  Second— On  all  peisons  interested  in  the  property  who  may  be  un- 
known, to  whom  notice  shall  have  been  given  of  the  action  by  publica- 
tion. 

'*  Third— On  all  persons  claiming  from  snch  parties  or  persons,  or 
either  of  them;  and  to  that  end  the  action  shall  be  deemed  and  is 
hereby  declared  to  be  a  proceeding  in  rem,  A  copy  of  the  report  of  the 
referee,  as  confirmed,  together  with  a  copy  of  the  final  judgment 
therein  rendered,  duly  certified,  maybe  filed  in  the  office  of  the  county 
recorder  of  the  county  or  counties  in  which  the  land  is  situated,  whose 
duty  it  shall  be  to  record  the  same,  which  filing  and  recording  shall 
have  the  same  force  and  effect  as  the  filing  and  recording  of  a  deed  of 
conveyance ;  and, 

"  FoTirth— On  all  persons  who  have  or  claim  to  have  conveyances  to, 
liens  upon,  or  any  interest  in  the  property,  where  such  conveyances, 
liens  or  interest  did  not  a.ppeta  of  record  at  the  time  of  the  commence- 
ment of  prooeedings  for  partition." 

Stat.  1851,  06.  omitted  the  words  "change,  modify;"  also, the  last 
nentanoe  of  subdivision  3,  commencing  "and  no  judj^ent." 

32  CaL  280;  Gates  v.  Salmon,  35  Cal.  576 ;  41  Cal.  679. 
Appeal:   38  Cal.  637. 
C.  0.  P. — ** 
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$  767.  (^  279.)  The  judgment  does  not  affect  tenants  f(»r 
years  less  than  ten,  to  the  whole  of  the  property  which  is  the 
subject  of  the  partition. 

$  768.  ( ^  280. )  The  expenses  of  the  referees,  including 
those  of  a  surveyor  and  his  assistants,  when  employed,  must 
be  ascertained  and  allowed  by  the  court,  and  the  amount 
thereof,  together  with  the  fees  allowed  "by  fhe  court,  in  its  dis- 
cretioHy  to  the  referees,  must  be  apportioned  among  the-differ- 
ent  parties  to  the  action,  equitably. 

Stat.  1S65-66.  7061 

[$  280.  The  expenses  of  the  HeferBes,  including  those  of  a 
Surveyor  and  his  assistant  when  emploved,  shall  be  ascer- 
tained* and  allowed  by  the  Court,  ana  the  amount  thereof, 
together  with  the  fees  allowed  6y  law  to  the  Referees,  and 
such  aHomeys\fees  expended  for  the  commonhen^i,  hoth  for 
jplaintiff  and  defendants,  as  the  Court  shaU  deem  fust  and 
proper,  shall  be  apportioned  amonp:  the  different  parties  to  tho 
&ot).on.-^Amendment  of  March  4:,  1S^2,  Stat.  1871-2,  i>.  230.] 

^  769.    ( }  281. )    When  a  lien  is  on  an  undivided  interest 

or  estate  of  any  of  the  x>arties,  such  lien,  if  a  partition  be 

made,  shall  thenceforth  be  a  charge  only  on  the  share  assigned 

to  such  party  ;  but  such  share  must  be  first  chu:^ed  with  it& 

just  proportion  of  the  costs  ol  the  partition^  in  preference  to 

such  lien. 

$  770.  ( $  282. )  When  a  part  of  the  property  only  is 
ordered  to  be  sold,  if  there  be  an  estate  for  life  or  years,  in  on 
undivided  share  of  the  whole  property,  such  estate  may  be  set 
off  in  any  part  of  the  property  not  ordered  to  be  sold. 

$  771.  ( $  283. )  The  proceeds  of  the  sale  of  encumbered 
property  must  be  applied  under  the  direction  of  the  court,  as 
follows : 

1.  To  pay  its  just  proportion  of  the  general  costs  of  the 
action. 

2.  To  pay  the  costs  of  the  reference. 

3.  To  satisfy  and  cancel  of  record  the  several  liens  in  their 
order  of  priority,  by  payment  of  the  sums  due  and  to  become 
due ;  the  amount  due  to  be  verified  by  affidavit  at  the  time  of 
payment. 

4.  The  residue  among  the  owners  of  the  property  sold, 
according  to  their  respective  shares  therein. 
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^  7Ta.  ($  284.)  Whenever  any  party  to  an  action,  who  holds 
a  lien  npon  the  property,  or  any  part  thereof,'  has  other  securi- 
ties for  the  payment  of  the  amount  of  such  lien,  the  couri 
may,  in  its  discretion,  order  such  securities  to  be  exhausted 
before  a  distribution  of  the  proceeds  of  sale,  or  may  order  a 
just  deduction  to  be  made  from  the  amount  of  the  lien  on  the 
property,  on  account  hereof. 

$  TT9.  (^  2S5.)  The  proceeds  of  sale  and  the  securities 
taken  by  the  referees,  or  any  part  thereof,  must  be  distributed 
by  them  to  the  persons  entitled  thereto,  whenever  the  court  so 
directs.  But  in  case  no  direction  be  given,  all  of  such  proceeds 
and  securities  must  be  paid  into  court,  or  deposited  therein, 
or  as  directed  by  the  court 

(  774r.  ($  286.)  When  the  proceeds  of  the  sale  of  any  share 
or  parcel  belonging  to  persons  who  are  parties  to  the  action, 
and  who  are  known,  are  paid  into  court,  the  action  may  be 
continued  as  between  such  parties,  for  the  dertermination  of 
their  respective  claims  thereto,  which  must  be  ascertained  and 
adjudged  by  the  court.  Further  testimony  may  be  taken  in 
court,  or  by  a  referee,  at  the  discretion  of  the  court,  and  the 
court  may,  if  necessary,  require  such  parties  to  present  the 
facts  or  law  in  controversy,  by  pleadings,  as  in  an  original 
action. 

(  775.  ($  287.)  All  sales  of  real  property,  made  by  referees 
under  this  chapter,  must  be  made  at  public  auction  to  the 
highest  bidder,  upon  notice  published  in  the  manner  required 
for  the  sale  of  real  property  on  execution.  The  notice  must 
state  the  terms  of  sale,  and  if  the  property  or  any  part  of  it  is 
to  be  sold  subject  to  a  prior  estate,  charge  or  lien,  that  must 
be  stated  in  the  notice. 

^  776.  (^  283.)  The  court  must,  in  the  order  for  sale,  direct 
the  terms  of  credit  which  may  be  allowed  for  the  purchase 
money  of  any  portion  of  the  premises  of  which  it  may  direct 
a  sale  on  credit,  and  for  that  portion  of  which  the  purchase 
money  is  required,  by  the  provisions  hereinafter  contained,  to 
be  invested  for  the  benefit  of  unknown  owners,  infants  or 
parties  out  of  the  state. 
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^  77r.  ($  239.)  The  referees  may  take  separate  znortga^ies 
and  other  Beoorities  for  the  whole,  or  convenient  portions  of 
the  purchase  money,  of  such  parts  of  the  property  as  are  di- 
rected by  the  court  to  be  sold  on  credit,  for  the  shares  of  any 
known  owner  of  full  age,  in  the  name  of  such  owner ;  and  for 
the  shares  of  an  infant,  in  the  name  of  the  guardian  of  such 
infant ;  and  for  other  shares,  in  the  name  of  the  clerk  of  the 
county  and  his  successors  in  office. 

Stat.  1854,  64. 

Stat.  1851, 97,  read  **  olerk  of  the  court  **  for  **  clezk  of  the  county." 

$  778.  (^  290.)  The  person  entitled  to  a  tenancy  for  life, 
or  years,  whose  estate  has  been  sold,  is  entitled  to  receive  such 
sum  as  may  be  deemed  a  reasonable  satisfaction  for  such  estate, 
and  which  the  person  so  entitled  may  consent  to  accept  instead 
thereof,  by  an  instrument  in  writing,  filed  with  the  clerk  of 
the  court.  Upon  the  filing  of  such  consent,  the  clerk  must 
enter  the  same  in  the  minutes  of  the  court. 

$  779.  (^  291.)  If  such  consent  be  not  given,  filed  and 
entered,  as  provided,  in  the  last  section,  at  or  before  a  judgment 
of  sale  is  rendered,  the  court  must  ascertain  and  determine 
what  proportion  of  the  proceeds  of  the  sale,  after  deducting 
expenses,  will  be  a  just  and  reasonable  sum  to  be  allowed  on 
account  of  such  estate ;  and  must  order  the  same  to  be  paid 
to  such  party,  or  deposited  in  court  for  him,  aa  the  case  may 
require. 

$  780.  ($292.)  If  the  persons  entitled  to  such  estate  for  life 
or  years  be  unknown,  the  court  must  provide  for  the  protection 
of  their  rights,  in  the  same  manner,  as  far  as  may  be,  as  if 
they  were  known  and  had  appeared. 

$  781.  ($  293.)  In  all  cases  of  sales,  when  it  appears  that 
any  person  has  a  vested  or  contingent  future  right  or  estate  in 
any  of  the  property  sold,  the  court  must  ascertain  and  settle 
the  proportional  value  of  such  contingent  or  vested  right  or 
estate,  and  must  direct  such  proportion  of  the  proceeds  of  the 
sale  to  be  invested,  secured  or  paid  over,  in  such  manner  as  to 
protect  the  rights  and  interests  of  the  parties. 

35  Cal.  576. 


257  PAirnnoN.  ^  78»-78r 

^  789.  ({  294.)  In  all  cases  of  sales  of  property  the  terms 
must  be  made  known  at  the  time ;  and  if  the  premises  consist 
of  distinct  farms  or  lots,  they  must  be  sold  separately. 

^  783.  ($  295.)  Neither  of  the  referees,  nor  any  person  for 
fhe  benefit  of  either  of  them,  can  be  interested  in  any  pur. 
chase ;  nor  can  a  guardian  of  an  infant  pai'ty  be  interested  in 
the  purchase  of  any  real  property,  being  the  subject  of  the 
action,  except  for  the  benefit  of  the  infant.  All  sales  contrary 
to  the  provisions  of  this  section  are  void. 

$  784.  (^  296.)  After  completing  a  sale  of  the  property,  or 
any  part  thereof  ordered  to  be  sold,  the  referees  must  report 
the  same  to  the  court,  with  a  description  of  the  different  par- 
cels of  land  sold  to  each  purchaser ;  the  name  of  the  pur- 
chaser; the  price  paid  or  secured;  the  terms  and  conditions 
of  the  sale,  and  the  securities,  if  any,  taken.  The  report  must 
be  filed  in  the  ofSoe  of  the  clerk  of  the  county  where  the  prop- 
CTty  is  situated. 

f  785.  (^  297.)  If  the  sale  be  confirmed  by  the  court  an 
order  must  be  entered,  directing  the  referees  to  execute  con- 
veyances and  take  securities  pursuant  to  such  sale,  which  they 
are  hereby  authorized  to  do.  Such  order  may  also  give  direc- 
tions to  them  respecting  the  disposition  of  the  proceeds  of  the 
sale. 

^  78e.  ($  298.)  When  a  party  entitled  to  a  share  of  the 
property,  or  an  encumbrancer  entitled  to  have  his  lien  paid  out 
of  the  sale,  becomes  a  purchaser,  the  referees  may  take  his  re- 
ceipt for  so  much  of  the  proceeds  of  the  sale  as  belongs  to 
him. 

Cgy*  f&  299.)  The  conveyances  must  be  recorded  in  the 
county  wiier^Ati^^remises  are  situated,  and  shall  be  a  bar 
against  all  personsm^l^Mi^jl^he  property  in  any  way,  who 
shall  have  been  named  as  partie^m^i^i^;tjion ;  and  against  all 
such  parties  and  persons  as  were  unknown^^JM^iunmons 
was  sei-ved  by  publication,  and  against  all  persons  cl 
imder  them,  or  either  of  them. 
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$  788.  (^  300.)  When  there  are  proceeds  of  a  sale  belong- 
to  an  unknown  owner,  or  to  a  person  without  the  state,  who 
has  no  legal  representative  within  it,  the  same  must  be  in- 
vested in  bonds  of  this  state  or  of  tJie  United  States^  for  the 
benefit  of  the  persons  entitled  thereto. 

Stat.  1851,  99,  inaerted  "eecnrities  on  ixKteresf*  instead  of  itaUdMd 
words. 

$  789.  ^^  301.)  When  the  security  of  the  proceeds  of  sale 
is  taken,  or  when  an  investment  of  any  such  proceeds  is  made, 
it  must  be  done,  except  as  herein  otherwise  provided,  in  the 
name  of  the  clerk  of  the  county  where  the  papers  are  filed,  and 
his  successors  in  office,  who  must  hold  the  same  for  the  use  and 
benefitof  the  parties  interested,  subject  to  the  order  of  the  court. 

(  790.  ($  302.)  When  security  is  taken  by  the  referees  on  a 
sale,  and  the  parties  interested  in  such  security,  by  an  instru- 
ment in  writing,  under  their  hands,  delivered  to  the  referees, 
agree  upon  the  shares  and  proportions  to  which  they  are  re- 
spectively entitled ;  or  when  shares  and  proportions  have  been 
previously  adjudged  by  the  court,  such  securities  must  be  taken 
in  the  names  of,  and  jNiyable  to,  the  parties  respectively  entitled 
thereto,  and  must  be  delivered  to  such  parties  upon  their  re- 
ceipt therefor.  Such  agreement  and  receipt  must  be  returned 
and  filed  with  the  clerk. 

$  791.  (^303.)  The  clerk  in  whose  name  a  security  is  taken, 
or  by  whom  an  investment  is  made,  and  his  successors  in  office, 
must  receive  the  interest  and  principal  as  it  becomes  due,  and 
apply  and  invest  the  same  as  the  court  may  direct ;  and  must 
deposit  wWi  (he  county  ireaswrer  all  securities  taken,  and  keep 
an  account  in  a  book  provided  and  kept  for  that  purpose,  in 
the  clerk's  office,  free  for  inspection  by  all  persons,  of  invest- 
ments and  moneys  received  by  him  thereon,  and  the  disposition 
tliereof. 

Stat.  1851, 99,  inserted  "file  in  his  ofi|oe"  instead  of  itaiidaad  words. 

$  79a.  ($  304.)  When  it  appears  that  partition  cannot  bo 
made  equal  between  the  parties,  according  to  their  respectivo 
rights,  without  prejudice  to  the  rights  and  interests  of  some 
of  them,  and  a  partition  be  ordered,  the  court  may  adjudge 


259  PABTinoN.  $$  7Ja_T95 

compensation  to  be  made  by  one  party  to  another,  on  account 
of  the  inequality ;  bat  snch  compensation  shall  not  be  required 
to  be  made  to  others  by  owners  unknown,  nor  by  an  infant, 
unless  it  appears  that  such  infant  has  personal  property  suffi- 
cient for  that  purpose,  and  that  his  interest  will  be  promoted 
thereby.  And  in  all  cases,  the  court  has  power  to  make  com- 
pensatory adjustment  between  the  respective  parties,  according 
to  the  ordinary  principles  of  equity. 

Stat.  186IHi6, 706. 

Stat.  18-71, 99,  inserted  "by  judgment "  after  '*x>rdered;"  and  omitted 
the  last  sentenoe. 

$  793.  ($  305.)  When  the  share  of  an  infant  is  sold,  the 
proceeds  of  the  sale  may  be  paid  by  the  referee  making  the 
sale,  to  his  general  guardian,  or  the  special  guardian  appointed 
for  him  in  ^e  action,  upon  giving  the  security  required  by  law 
or  directed  by  order  of  the  court. 

$  794.  (^  306.)  The  guardian  who  may  oe  entitled  to  the 
custody  and  management  of  the  estate  of  an  insane  person,  or 
other  person  adjudged  incapable  of  conducting  his  own  affairs* 
whose  interest  in  real  property  has  been  sold,  may  receive,  in 
behalf  of  such  person,  his  share  of  the  proceeds  of  such  real 
property,  from  the  referees,  on  executing,  with  sufficient  sure- 
ties, an  undertaking  approved  by  a  judge  of  the  court,  or  by  a 
county  judge,  that  he  will  faithfully  discharge  the  trust  re- 
posed in  him,  and  will  render  a  true  and  just  account  to  the 
person  entitled,  or  to  his  legal  representative. 

$  795.  (^  307.)  The  general  guardian  of  an  infant,  and  the 
guardian  entitled  to  the  custody  and  management  of  the  estate 
of  an  insane  person,  or  other  person  adj.udged  incapable  of 
conducting  his  own  affairs,  who  is  interested  in  real  estate  held 
in  joint  tenancy,  or  in  common,  or  in  any  other  manner  so  as 
to  authorize  his  being  made  a  party  to  an  action  for  the  x>ar- 
tition  thereof,  may  consent  to  a  [partition  without  action,  and 
Agree  upon  the  share  to  be  set  off  to  such  infant  or  other  per- 
son entitled,  and  may  execute  a  release  in  his  behalf  to  the 
owners  of  the  shares,  of  the  parts  to  which  they  may  be  re- 
spectively entitled,  upon  an  order  of  the  court. 
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roe.  (}  308.)  The  oosta  of  partition,  including  reasonable 
oouTuShj^PS  expended  52^  the  plaintiff  for  the  common  ben^y  fees 
of  refere^hi^iher  diBbnrsementB,  must  be  paid  by  the  par- 
ties respectivel^^ltied  to  share  in  the  lands  divided,  in  pro- 
portion to  their  respect^^ntereats  therein,  and  may  be  includ- 
ed and  specified  in  the  jucQli^nt.  In  tliat  case,  they  shall  be 
a  lien  on  the  several  shares,  an^ll^ndgment  may  beenforced 
by  execution  against  snch  shares,  anlS|£un8t  other  property 
held  by  the  respective  parties.  When,  BN||ver,  a  litigation 
arises  between  some  of  the  parties  only,  the  conSki^i^  require 
the  expense  of  such  litigation  to  be  paid  by  the  partielN^reto, 
or  any  of  them.  [See  amendment  March  4,  '72  following  $ 

$  797.  ($  309.)  The  court,  with  the  consent  of  the  parties, 
may  appoint  a  single  referee,  instead  of  three  referees,  in  the 
proceedings  tmder  the  provisions  of  this  chapter;  and  the 
single  referee,  when  thus  appointed,  has  all  the  powers  and 
may  perform  all  the  duties  required  of  the  three  referees. 

U^*  (N.  S.)  If  it  appears  to  the  court  that  other  actij^ 
or  proSS^ings  have  been  prosecuted  or  defended  by  ajj^i^T^e 
tenants  ino^aimon,  for  the  protection,  confirm^jbl^nror  per- 
fecting of  the  titld^^ettling  the  boundaries^^i^^dng  a  survey 
or  surveys  of  the  estat^^lirtitioned,  tij^i^urt  must  allow  to  the 
parties  who  have  paid  the  ex^ta^^^^uch  necessary  litigation 
or  other  proceedings  all  th^^i^^elHiunecessarily  so  incurred 
therein,  which  shaUh^i^t^hccrued  to  w^i^mion  benefit  of  the 
other  tenants  i^iffimon,  with  interest  tbe^ife^rom  the  date 
of  making^li^xpenditures ;  and  the  same  muSNi^allowed 
an^ptf^ofuid  included  in  the  final  judgmeniascostsuNUow- 
I^uced  and  included  in  the  judgment. 

$  799.  (N.  S.)  If  it  appears  to  the  court,  that  it  was  neces- 
sary to  have  made  an  abstract  of  the  titie  to  the  property  to  be 
partitioned,  and  such  abstract  shall  have  been  procured  by  the 
plaintiff,  or  if  the  plaintiff  shaU  have  failed  to  have  the  same 
made  before  the  commencement  of  the  action,  and  any  one  of 
the  defendants  shall  have  had  such  abstract  afterwards  made, 
the  cost  of  the  abstract,  with  interest  thereon  from  the  time 
the  same  is  subject  to  the  inspection  of  the  respective  parties 
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to  the  action,  must  be  allowed  and  taxed ;  whenever  such  ab- 
stract is  produced  by  the  plaintiff,  before  the  commencement 
of  the  action,  he  mnst  file  with  his  complaint  a  notice  that  an 
abstract  of  the  title  has  been  made  and  is  subject  to  the  inspec- 
tion and  use  of  all  the  parties  to  the  action  designating  therein 
where  the  abstract  will  be  kept  for  inspection.  But  if  the 
plaiatiff  shall  have  failed  to  procure  such  abstract  before  com- 
mencing the  action,  and  any  defendant  shall  procure  the  same 
to  be  made,  he  shall,  as  soon  as  he  has  directed  it  to  be  made, 
file  a  notice  thereof  in  the  action,  with  the  clerk  of  the  court, 
stating  who  is  making  the  same,  and  where  it  will  be  kept  when 
finished.  The  court  or  the  judge  thereof  may  direct  from  time 
to  time,  during  the  progress  of  the  action,  who  shall  have  the 
custody  of  the  abstract. 

$  800.  (N.  S.)  The  abstract  mentioned  in  the  last  preceding 
section  may  be  made  by  any  competent  searcher  of  records,  and 
need  not  be  certified  by  the  recorder  or  other  officer,  but  in- 
stead thereof  it  must  be  verified  by  the  affidavit  of  the  person 
making  it,  to  the  efilBct  tihat  he  believes  it  to  be  correct,  but  the 
same  may  be  corrected  from  time  to  time  if  found  incorrect, 
under  the  direction  of  the  court-. 

$  801.  (N.  S.)  Whenever  during  the  progress  of  the  action 
for  partition,  any  disbursements  shall  have  been  made,  under 
the  direction  of  the  court,  or  the  judge  thereof,  by  a  party 
thereto,  interest  must  be  allowed  thereon  from  the  time  of 
making  such  disbursements. 

[Act  approved  March  4, 1872,  amended  $  308  as  follows : 

The  costs  of  partition,  including  fees  of  referees,  and 
siic/iaftNttfv^'  /^^*  expended  for  the  common  henejit  both  for 
plaintiff sanSii^fpudants,  as  the  court  shall  deem  just  and  proper  y 
and  offier  disburSfti^^ntd,  shall  be  paid  by  the  parties  respect- 
ively entitled  to  sharem^^rnds  divided,  in  proportion  to  their 
respective  interests  therem^n^rnay  be  included  and  sixjcified 
in  the  judgment.  In  that  case^xh^^all  be  a  lien  on  the  sev- 
eral shares,  and  the  judgment  mavl^^?^rced  by  execution 
against  such  shares,  and  against  other  prop^^ield  by  the  re- 
spective parties.  When,  however,  a  litigation«^^«between 
some  of  the  parties  only,  the  court  may  require  the  eS^s^^of 
such  litigation  to  be  paid  by  the  parties  thereto,  or  any  o:*  ^ 
—Took  effect  immediateiy,] 
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CHAPTER  V. 

ACTIONS  FOB  THE  USURPATION  OF  AN  OFFICE  OR 

FBANOHISE. 

Secxiqn  802.    Gertain  wilts  abolished. 

803.  Action  mny  be  biooglit  against  any  party  nsnrping, 
etc.,  any  office  or  frandiise. 

801«  Name  of  person  entitled  to  (^oe  may  bo  set  forth  in 
the  complaint.  If  fees  have  been  received  by  the 
nsnrper,  he  may  be  arrested. 

806.  Judgment  may  determine  the  rights  of  both  incum- 
bent and  claixnant. 

806.  When  rendered  in  flavor  of  applicant. 

807.  Damages  may  be  recovered  by  successfnl  applicant. 

808.  When  several  persons  claim  the  same  office*  their 

rights  may  be  determined  by  a  single  action. 

809.  If  defendant  found  guilty,  -what  judgment  to  be  ren- 

dered against  him. 

^  80a.  (N.  S.)  The  writ  of  scire  facias,  the  writ  of  quo 
warranto,  and  proceedings  by  information  in  the  nature  of  quo 
warranto,  are  abolished.  The  remedies  obtainable  in  these 
forms  may  hereafter  be  obtained  by  civil  actions,  under  the 
provisions  of  this  chapter. 

$  803.  ( ^  810. )  An  action  may  be  brought  by  the  attor- 
ney-general, in  the  name  of  the  people  of  this  state,  upon  his 
own  information,  or  upon  the  complaint  of  a  private  party, 
against  any  person  who  usurps,  intrudes  into  or  unlawfully 
holds  or  exercises  any  public  office,  civil  or  military,  or  any 
franchise  within  this  state.  And  the  attorney-general  must 
bring  the  action,  whenever  he  has  reason  to  believe  that  any 
such  office  or  franchise  has  been  usurped,  intruded  into  or 
unlawfully  held  or  exercised  by  any  person,  or  when  he  is 
directed  to  do  so  by  the  governor. 

3  Oal.  167;  7  OaL  432;  10  Oal.  376:  14  Cal.  43;  20  OaL  60;  47  Cal.  52J. 
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(  804«  ( $  311. )  Whenever  guch  action  is  brought,  the 
attorney-general,  in  addition  to  the  statement  of  the  cause  of 
ax;tion,  may  also  set  forth  in  the  complaint  the  name  of  the 
person  rightly  entitled  to  the  office,  with  a  statement  of  his 
right  thereto ;  and  in  snch  case,  upon  proof  by  affidavit  that 
the  defendant  has  received  fees  or  emoluments  belonging  to 
the  office,  and  by  means  of  his  usurpation  thereof,  an  order 
may  be  granted  by  a  justice  of  the  supreme  court,  or  a  district 
judge,  for  the  arrest  of  such  defendant,  and  holding  him  to 
bail ;  and  thereupon  he  may  be  arrested  and  held  to  bail,  in 
the  same  manner  and  with  the  same  effect,  and  subject  to  the 
same  rights  and  liabilities,  as  in  other  civil  addons  where  the 
defendant  is  subject  to  arrest. 

7  Cal.  393,  432;  14  Cal.  43:  16  Cal.  398. 

$  805«  ( ^  312. )  In  every  such  action,  judgment  may  be 
rendered  upon  the  right  of  the  defendant,  and  also  upon  the 
right  of  the  party  so  alleged  to  be  entitled,  or  only  upon  the 
right  of  the  defendant,  as  justice  may  require. 

27  Cal.  470;  as  Cal.  382, 

$  806*  (^  313. )  If  the  judgment  be  rendered  upon  the 
right  of  the  person  so  alleged  to  be  entitled,  and  the  same  be 
in  favor  of  such  person,  he  will  be  entitled,  after  taking  the. 
oath  of  office  and  executing  such  official  bond  as  may  be 
required  by  law,  to  take  upon,  himself  the  execution  of  the 
office. 

$  807.  (  ^  314.)  If  judgment  be  rendered  upon  the  right 
of  the  person  so  alleged  to  be  entitled,  in  favor  of  such  per- 
son, he  may  recover,  by  action,  the  damages  which  he  may 
have  sustained  by  reason  of  the  usurp&tion  of  the  office  by 
the  defendant. 

(  80&  ( ^  315. )  When  several  persons  claim  to  be  enti- 
tled to  the  same  office  or  franchise^.one  action  may  be  brought 
agaiost  all  such  persons,  in  order  to  try  their  respective  rights 
to  such  office  or  franchise. 

$  809.  ( ^  316. )  When  a  defendant,  against  whom  such 
action  has  been  brought,  is  adjudged  guilly  of  usurp  irg  or 
intruding  into,  or  unlawfully  holding  any  office,  franchise  or 
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privilege,  judgment  must  be  rendered  that  such  defendant  be 
excluded  from  the  office,  franchise  or  privilege,  and  that  he 
pay  the  costs  of  the  action.  The  court  may  also,  in  its  dis- 
cretion, impose  upon  the  defendant  a  fine  not  exceeding  five 
thousand  dollars,  which  fine,  when  collectedt  must  be  paid 
into  the  treasury  of  the  state* 

See  new  $  810  in  appendix. 
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OHAPTEE  VI. 

OF   ACTIONS    AGAINST    STEA3ICEBS,   VESSELS    AND 

BOATS. 

BaoTtON  813.    When  yeiitels,  etc.,  are  liable.    Their  Uabilities  con' 

stitute  liens. 

814.  Actions  may  be  broufi^t  dizectly  against  sach  vds- 

8el8,ete. 

815.  Complaint  must  be  veilfled. 

816.  Sammons  may  be  served  on  the  master,  mate.  etc. 

817.  I^laintiff  may  have  such  vessel,  etc.,  attached. 

818.  The  clerk  must  issne  the  writ  of  attachment. 

819.  Such  writ  must  be  directed  to  the  sheriff.    Sheri£r 

may  release  upon  sufficient  undertaking. 

820.  Sheriff  must  execute  such  writ  without  delay. 

821.  The  owner,  master,  etc.,  may  appear  and  defend  such 

vessel. 

822.  Proceedings  in  actions  under  this  chapter. 

823.  After  appearance  attachment  may,  on  motion,  be  dis- 

chained. 

824.  "When  not  discharged,  such  vessel,  etc.,  may  be  sold 

at  public  auction.    Application  of  proceeds. 
625.    Mariners  and  others  may  assert  their  claim  for  wages, 
notwithstanding  prior  attachment.  How  enforced. 

826.  Proof  of  the  claims  of  mariners  and  others. 

827.  Sheriff's  notice  of  sale  to  contain  measurement,  ton- 

nage, eta 

^  ($  317.)    All  steamers,  vessels  and  boats  are  liable : 

1.  Fo^N^ioes  rendered  on  board  at  the  request  of,  or  on 
contract  withluliii^espective  owners,  masters,  agents  or  con- 
signees. 

2.  For  supplies  fnmishecn^i^heir  use  at  the  request  of  their 
respective  owners,  masters,  agem^imonsignees. 

8.  For  materials  furnished  for  thei^iiii^action,  repair  or 
equipment. 
4.  For  their  wharfage  and  anchorage  within  this^ 
6.  For  injuries  committed  by  them  to  persons  or  propel 
o.  c.  p.— «8 
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le  seyeral  causes  of  action  constitute  liens  upon  all  steam- 
ers, wsels  and  boats,  and  have  priority  in  their  order  herein 
enumenllfid,  and  have  preference  over  all  other  demands ;  but 
such  liens  al|Iy  continue  in  force  for  the  period  of  one  year 
from  the  tunel|i|e  cause  of  action  accrued. 

Stat.  1851, 101,  add^l^  sabdivision  5,  the  words  "  Provided,  that  the 
wages  of  mariners,  boa^fen,  and  others  employed  in  the  service  of  sndh 
steamers,  vessels  and  boan^hall  have  preference  over  all  other  de- 
mands." Also  inserted  a  subolKision  between  4  and  5,  as  follows :  "  For 
non-performance  or  malperfonsBi^  of  any  contract  for  the  transport* 
ation  of  i>er8ons  or  property,  made  DjLtheir  respective  owners,  masters, 
agents  or  consignees;"  and  |dso  omitt^i^he  last  sentence,  commencing 
"  the  several  causes." 

Stat.  1860, 304,  was  same  as  above  section  on^nserting  between  4  and 
6  the  sabdivision  of  1851  last  recited  aupra, 

4  Wallace,  411,  (The  Moses  Taylor),  556;  1  Cal. 
^MS;  6 CaL  462;  8  Cal.  418;  9 Cal. 697;  13 CaL  369;  18€al. 


Cal.  308;  5  Cal. 
84  CaL  676. 


$  814.  ($  318.)  Actions  for  damages  arising  upon  an^of  the 
grounds  specified  in  the  preceding  section  may  be  brougliSdi* 
rectly  against  such  steamers,  vessels  or  boats. 

Stat.  1851, 102,  used  "demands"  instead  of  "damages." 

$  815.  (}  819.)  The  complaint  must  designate  the  steamer, 
vessel  or  boat  byname,  and  must  be  verified  by  the  oath  ol  the 
plaintiff,  or  some  one  on  his  behalf. 

)16.  (^  820.)  The  summons,  attach(3d  to  a  certified  copy 
of  th^implaint,  may  be  served  on  the  master,  mate  or  person 
having  char^mf  the  steamer,  vessel  or  lx)at  against  which  the 
action  is  brougnl 

Stat.  la'Sl,  102,  inserted^Htt"  before  "person." 

2  CaL  308, 370. 


$  817.  ($  821.)  The  plaintiff,  atlSH^me  of  isBuing  thq 
summons,  or  at  any  time  afterwards,  ma^l^^the  steamer i 
vessel  or  boat  against  which  the  action  is  brou^l^^with  iti 
tackle,  apparel  and  furniture,  attached  as  ciecurity  fo^B^sai 
isfaction  of  any  judgment  that  may  be  recovex^d  therein. 

7  CaL  405;  8  Cal.  418. 
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818,  ($  322.)  The  clerk  of  the  court  must  issue  a  writ  of 
^hment,  on  the  application  of  the  plaintiff,  upon  receiving 
m  undertaking  on  behalf  of  the  plaintiff,  executed  by- 
two  o^aore  sufficient  sureties,  to  the  effect  that  if  judgment 
be  renoMred  in  favor  of  the  steamer,  vessel  or  boat,  as  the  case 
may  be,  1^  will  pay  all  costs  and  damages  that  may  be  awarded 
against  binL  and  all  damages  that  may  be  sustained  by  such 
t.teamer,  ve^l  or  boat  from  the  attachment,  not  exceeding  the 
sum  specified^n  the  undertaking,  which  shall  in  no  case  be  less 
than  five  hund\d  dollars  when  the  attachment  is  issued  against 
a  steamer  or  vel^l,  or  less  than  two  hundred  dollars  when 
issued  against  a  b( 

Stat.  1851, 102,  added\*The  nndertaldng  shall  be  acoompanied  by  an 
affidavit  of  each  of  the  ^eties,  that  he  is  a  resident  and  freeholder  or 
householder  of  the  cotintSk  and  worth  double  the  amonnt  specified  in 
the  undertaking,  over  and  above  all  his  just  debts  and  liabilities.  The 
<AbA  shall  file  the  undertakidk  and  affidavits.*' 

$  819.  ($  323.)  The  writViist  be  directed  to  the  sheriff  of 
the  county  within  which  the  ajteamer,  vessel  or  boat  lies,  and 
direct  him  to  attach  such  stekmer,  vessel  or  boat,  with  its 
tackle,  i^parel  and  furniture,  ancMtieep  the  same  in  his  custody 
until  discharged  in  due  course  of  i^,  unless  the  owner,  mas- 
ter, agent  or  consignee  thereof  give  &m  security,  by  the  under- 
taking of  at  leabt  two  sufficient  sur^ies,  in  an  amount  suffi- 
cient to  satisfy  the  demand  in  suit,  brides  costs;  in  which 
case,  to  take  such  undertaking. 

Stat.  1851, 162,  inserted  "ivhiohehallbe  8pecifie\n  the  writ'*  between 
word3  "suit"  and  " besides." 
lCal.l6Sk 

$820.  ($324.)  The  sheriff  to  whom  the;writ\  directed  and 
delivered  must  execute  it  without  delav,  and  muaL  unless  the 
undertaking  mentioned  in  the  last  section  is  given\ttach  and 
keep  in  his  custody  the  steamer,  vessel  or  boat  namek  therein, 
with  its  tackle,  apparel  and  furniture,  until  di8charge\  in  due 
course  of  law ;  but  the  sheriff  is  not  authorized  by  an^such 
writ  to  interfere  with  the  discharge  of  any  merchandis|ft  on 
board  of  such  steamer,  vessel  or  boat,  or  with  the  removaS^f 
any  trunks  or  other  property  of  passengers,  or  of  the  cap! 
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>ate,  seamen,  stow&rd*  cook  or  other  pereons  employed  on 

$\ai.  (^  825.)  The  owner,  master,  agent  or  consignee  of 
the  sttjamer,  vessel  or  boat  against  which  the  action  is  brought 
may  api^ar  and  answer,  or  plead  to  the  action ;  and  may  ex- 
cept to  tob  snfSciency  of  the  sureties  on  the  undertaking  filed 
on  the  beni^  of  the  plaintiff,  and  may  require  sureties  to  just- 
ify, aa  in  acluns  against  individuals  upon  ball  on  arrest. 

$  822.  ($  3^)  All  proceedings  in  actions  under  the  pro- 
visions of  this  cBk>ter  must  be  conducted  in  the  same  manner 
as  in  actions  agail|t  individuals,  except  as  otherwise  herein 
provided ;  and  in  all\roceedings  subsequent  to  the  complaint, 
the  steamer,  vessel  or^at  may  be  designated  as  defendant. 

^  823.  (^  827.)  After  The  appearance  in  the  action  of  the 
owner,  master,  agent  or  otosignee,  the  attachment  may,  on 
motion,  be  discharged  in  tbSteame  manner,  and  on  like  terms 
and  conditions,  as  attachmenfii  in  other  cases,  subject  to  the 
provisions  of  section  eight  hunc^odand  twenty-five. 

2CaL90a 

^  824>.  ($  828.)  If  the  attachm^be  not  discharged,  and  a 
judgment  be  recovered  in  the  actionVn  favor  of  the  plaintiff* 
and  an  execution  be  issued  thereon,  Ibe  sheriff  must  sell  at 
public  auction,  after  publication  of  notici  of  such  sale  for  ten 
days,  the  steamer,  vessel  or  boat,  with  iraLtackle,  apparel  and 
furniture,  or  such  interest  therein  as  ma^ni?^  necessary,  and 
must  apply  the  proceeds  of  the  sale  as  folloi 

1.  When  the  action  is  brought  for  demandsVther  than  the 
wages  of  mariners,  boatmen  and  others  employeo^^  the  service 
of  the  steamer,  vessel  or  boat  sold,  to  the  paytl^nt  of  the 
amount  of  such  wages,  as  specified  in  the  execution! 

2.  To  the  payment  of  the  judgment  and  costs,  incl^^ing  his 
lees. 

3.  He  must  pay  any  balance  remaining  to  the  owner,  libster, 
agent  or  consignee,  who  may  have  appeared  in  the  actionk  or 
if  there  be  no  appearance,  then  into  court,  subject  to  the  clo^ 
of  any  party  or  parties  legally  entitled  thereto. 
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^  895.  ($  829.  Any  mariner,  boatman  or  other  person  em. 
ployed  in  the  service  of  the  steamer,  yessel  or  boat  attached, 
irho  may  ^ish  to  assert  his  claim  for  wages  against  the  same, 
the  attachments  being  issned  for  otiier  demands  than  such 
wages,  may  file  an  affidavit  of  his  claim,  setting  forth  the 
amonnt  and  the  particular  service  rendered,  with  the  clerk  of 
the  court ;  and  thereafter  no  attachment  can  be  discharged 
upon  filing  an  imdertaking,  unless  the  amount  of  such  claim, 
or  the  amount  determined,  as  provided  in  the  next  section,  be 
covered  thereby  in  addition  to  the  other  requirements ;  and 
any  execution  issued  against  such  steamer,  vessel  or  boat,  upon 
judgment  recovered  thereafter,  must  direct  the  application  of 
ibe  proceeds  of  any  sale : 

1.  To  the  payment  of  the  amount  of  such  claims  filed,  or  the 
amonnt  determined,  as  provided  in  the  next  section,  which 
amount  the  clerk  must  insert  in  the  writ 

2.  To  the  payment  of  the  judgment  and  costs  and  sheriff's 
fees,  and  must  direct  the  payment  of  any  balance  to  the  owner, 
master,  or  consignee  who  may  have  appeared  in  the  action ;  but 
if  no  appearance  by  them  be  made  therein,  it  must  direct  a 
deposit  of  the  balance  in  court 

($  330.)  If  the  claim  of  the  mariner,  boatman  or 
othei^l^rson,  filed  with  the  clerk  of  the  court,  as  provided  in 
ilue  last  86^ion,  be  not  contested  within  five  days  after  notice 
of  the  filingn^reof ,  by  the  owner,  master,  agent  or  consignee 
of  the  stf^amer,  v^||^  or  boat,  against  which  the  claim  is  filed, 
it  is  deemed  admittec^Jmt  if  contested,  the  clerk  must  indorse 
upon  the  affidavit  thereoS^tatement  that  it  is  contested,  and 
the  grounds  of  the  contest  ]H|dmust  immediately  thereafter 
order  the  matter  to  a  single  refehicfor  his  determination,  or 
he  may  hear  the  prdbfs  and  detenol^^the  matter  himself. 
The  judgment  of  the  clerk  or  referee  mll^^  reviewed  by  the 
county  judge,  either  in  term  or  vacation,  imoii^ately  after  the 
same  is  given,  and  the  judgment  of  the  count;^^dge  is  finaL 
On  the  review,  the  county  judge  may  use  the  minJ^iaof  the 
proofs  taken  by  the  clerk  or  referee,  or  may  take  thepK^fs 
anew. 
300.970. 
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$  sar.  ((  331.)  The  notice  of  sale  published  by  the  sherilF 
mxist  contain  a  statement  of  the  measurement  and  tonnage  of 
the  steamer,  vessel  or  boat,  and  a  general  description  of  her 
condition. 

Stat.  1851, 104,  added  as  section  333,  the  following :  "  From  orders  and 
judgments  under  this  chapter,  an  appeal  may  be  taken  hj  the  owner, 
master,  agent,  or  consignee,  on  the  same  terms  and  conditions  as  appeals 
in  actions  against  indlTidnals.*' 
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TITLE    XI. 

OF  PEOCEEDINGS  IN  JUSTICES*  COtJRTa  . 
Chapteb      I.    Place  or  tbial  of  actions  injustices'  coubts. 

II.     MaNNEBOFCOMMENCINO  ACTIONS  IN  justices' 

coubts. 
m.    Pleadings  in  justices'  coubts 
lY.    Pboyisional  bemebies  in  justices'  coubts. 
V.    Judgment  bt  default  in  justices'  coubts. 
YE.    Time  of  tbial  and  postponememtsin  jxTsnoES* 

COUBTS. 

YII.    Tbials  in  justices'  coubts. 
Yin.    Judgments  (otheb  than  bz  default)    im 

JUSTICES*  COUBTS. 

IX.    Executions  fbom  justices'  coubtb. 
X.    Contempts  in  justices'  coubts. 
XI.    Dockets  of  justices. 

XYT.     GENEBAL    PBOYI8ION8  BELAHNO  TO  JUSTICES' 
COUBTS. 


CHAPTEB  I. 

PLACE  OF  TRIAL  OF  ACTIONS  IN  JUSTICES'  COUBTS. 

fiEOTiON  832.  Action,  in  what  townBbip  or  city  may  be  commencecL 

833.  Place  of  trial  may  be  changed  in  certain  cases. 

834.  Limitation  on  the  right  to  change. 
836.  To  what  court  transferred. 

836.  Proceedings  after  order  changing  place  of  triaL 

837.  Effect  of  an  order  changing  place  of  triaL 

838.  Transfer  of  cases  to  the  district  court. 
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^sa.  ($  535.)  Actions  in  justices*  conrts  mnst  be  com- 
meri^d,  and,  subject  to  tlie  right  to  change  the  place  of  trial 
(as  inVis  chapter  provided) ,  must  be  tried : 

1.  If  fltere  is  no  justices*  court  for  the  township  or  city  in 
which  the^efendant  resides:  in  any  cilyor  township  of  the 
county  in  wOj^h  he  resides. 

2.  When  tw^or  more  persons  are  jointly,  or  jointly  and 
severally,  boun^n  any  debt  or  contract,  or  otherwise  jointly 
liable  in  the  sameltetion,  and  reside  in  different  townships  or 
different  cities  of  thckaame  county,  or  in  different  counties:  in 
the  township  or  city  ifl^hich  any  of  the  persons  liable  may 
reside. 

8.  In  cases  of  injury  to  Akperson  or  property :  in  the  town- 
ship or  city  where  the  injury^as  committed, 

4.  If  for  the  recovery  of  phonal  property,  or  the  value 
thereof,  or  damages  for  taking  ^^etaining  the  same ;  in  the 
township  or  city  in  which  the  pr\erty  may  be  found,  or  in 
which  the  property  was  taken. 

5.  When  the  defendant  is  a  non-resiVnt  of  the  county :  in 
any  township  or  city  wherein  he  may  be  ^nnd. 

6.  When  Ihe  defendant  is  a  non^esideniS^ (he  state :  in  way 
taumship  or  city  in  ihe  state. 

7.  When  a  person  has  contracted  to  perform Vi  obligation  at 
a  particular  place,  and  resides  in  another  countj^ownship  or 
city :  in  the  township  or  city  in  which  such  obligao^  is  to  be 
performed,  or  in  which  he  resides. 

8.  When  the  parties  voluntarily  appear  and  plead\^hout 
summons:  in  any  township  or  cUy  in  Uie  state, 

9.  In  all  other  cases :  in  the  township  or  city  in  which^e 
defendant  resides. 

Stat.  1867-88, 550,  read  as  follows  down  to  subdivision  1 :  "No  person 
shall  be  held  to  answer  to  any  summons  issued  afi^ainst  him  from  a  jus- 
tices' court,  in  a  civil  action,  in  any  township  or  city  other  than  the  one 
in  which  he  shall  reside,  except  in  the  cases  following."  It  also  inserted 
in  subdivision  1,  the  word  "when  "  for  "if, "  and  "or  no  justice  com- 
petent to  act  on  the  case,"  for  the  words  "in  any  city  or  township  of  the 
county  in  which  he  resides;"  also  in  subdivision  2,  for  the  last  clause, 
the  words  "  the  plaintiff  may  prosecute  his  action  in  a  justices'  court  of 
the  township  or  city  in  which  any  of  the  debtors  or  other  persona  Uablo 
may  reside." 
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In  sabdmsion  3,  the  words  "  to  real  or  personal'"  before  *' property ;  '* 
also  "  the  plaintiff  may  prosecute  his  action"  between  "  property  "  and 
"in  the." 

In  subdivision  4,  for  the  first  clause,  the  words  "  where  personal  prop- 
erty unjustly  taken  or  detained  is  claimed,  or  damages  therefor  are 
claimed,  the  plaintiff  may  bring  his  action." 

In  subdivision  5,  inserted  "  he  may  be  sued"  between  "  county"  and 
"in  any." 

It  also  contained  a  subdivision  numbered  seventh,  as  follows:  "  When 
the  foreclosure  of  a  mortgage  or  the  enforcement  of  a  lien  upon  personal 
property  is  sought  by  the  action,  the  plaintiff  may  sue  in  the  township 
or  city  where  the  property  is  situated." 

It  also  inserted  in  subdivision  7,  (numbered  as  six,)  the  words  "  he 
may  be  sued '*  between  "or  city"  and  "in  the  township;"  also  added 
the  words  "and  for  the  purpose  of  justices'  courts'  jurisdiction  under 
this  clause,  the  township  or  city  in  which  the  obligation  is  incurred  shall 
be  deemed  to  be  the  township  or  city  in  which  it  is  to  be  performed,  un- 
less there  is  a  si)ecial  contract  to  the  contrary." 

It  omitted  the  subdivisions  in  Ualicf,  and  also  No.  9. 

It  also  added  as  subdivisions,  the  following:  "8th.  Any  person  or 
persons  residing  in  the  city  of  San  Francisco  may  be  held  to  answer  to 
any  summons  issued  against  him  or  them  from  the  court  of  a  justice  for 
any  township  within  the  corporate  limits  of  the  city  of  San  Francisco, 
in  any  action  or  proceeding  whereof  justices  of  the  peace  of  the  city  or 
county  of  San  Francisco  have  or  may  have  jurisdiction  by  law:  Provided, 
nothing  herein  contained  shall  be  construed  to  allow  eny  justice  of  said 
city  or  county  to  hold  a  court  in  any  other  township  than  the  one  for 
which  he  shall  have  been  elected." 

Stat.  1867-08, 552,  provided  also,  as  follows :  "  Nothing  in  this  act  shall 
be  construed  to  preclude  the  bringing  of  actions  in  justices'  courts  of 
this  state  against  any  party  or  parties  residing  out  of  this  state." 
'  Stat.  1853,  278-79,  was  the  same  as  stat.  1867-68,  except  that  subdivision 
six,  read :  "  when  a  person  has  contracted  to  poTf  orm  any  obligation  at  a 
partictilar  place,  and  resides  in  another  township  or  city,  he  may  be  sued 
in  the  township  or  city  in  which  such  obligation  is  to  be  performed,  or 
in  which  he  resides." 

Stat.  1851,  ia5,  was  same  as  stat.  1853,  omitting  subdivision  8 ;  also  in- 
sorting  "  where  "  for  "  when  "  at  the  begining  of  subdivisions  1, 2, 5, 7. 
Vide,  also,  in  reference  to  justices'  courts  in  San  Francisco,  stat.  1865-66, 
423;  also  stat.  1869-70,  56. 

15.Cal.296;84Cal.32L 

$  833.  (J  682.)  The  court  may,  at  any  time  before  the  trial, 
on  motion,  change  the  place  of  trial  in  the  following  cases : 

1.  When  it  appears  to  the  satisfaction  of  the  justice  before 
whom  the  action  is  pending,  by  affidavit  of  either  party,  that 
Buch  justice  is  a  material  witness  for  either  party. 
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2.  When  either  party  makes  and  files  an  affidayit  that  he 
believes  that  he  cannot  have  a  fair  and  impartial  trial  before 
such  justice,  by  reason  of  the  interest,  prejudice  or  biafi  of  the 
justice. 

8.  When  a  jury  has  been  demanded,  and  either  party  makes 
and  files  an  affidavit  that  he  cannot  have  a  fair  and  impartial 
trial,  on  account  of  the  bias  or  prejudice  of  the  citizens  of  the 
toivnship  or  city  against  him. 

4.  When,  from  any  cause,  the  justice^  is  disqualified  ti-am 
acting. 

5.  When  the  justice  is  sick  or  unable  to  act. 

Stat.  1891, 14S,  read :  "  Upon  the  retam  day  of  the  etumnons,  if  a  joiy 
be  reaaired,  or  if  the  justice  he  aotually  engaged  in  other  official  bnai- 
neee,  he  may  adjonrn  the  trial  without  the  consent  of  either  party,  as 
follows: 

**  Ist.  When  a  party  who  is  not  a  resident  of  the  connty  is  in  attend- 
ance, the  adjournment  not  to  exceed  twenty-four  hours ;  when  the  de- 
fendant in  attendance  is  under  arrest,  the  adjournment  not  to  exceed 
three  hours. 

'*2d.  In  other  cases  not  to  exceed  five  days.  If  the  trial  be  not  ad- 
journed, it  shall  take  place  immediately  upon  tlie  return  of  the  sum- 
mons, or  immediately  after  the  termination  of  a  pending  trial." 

Stat.  1853, 279,  read :  "  If  at  any  time  before  the  trial  it  appear,  to  the 
satisfaction  of  the  justice  before  whom  the  action  is  brought,  by  affi- 
davit c  f  either  party,  that  such  justice  is  a  material  witness  for  either 
party,  or  if  either  party  make  affidavit  that  he  has  reason  to  believe,  and 
does  believe,  that  he  cannot  have  a  fair  and  impartial  trial  before  such 
justice,  by  reason  of  the  interest,  prejudice  or  bias  of  the  justice,  the 
action  shall  be  transferred  to  some  other  justice  of  the  same  or  neigh- 
boring township ;  and  in  case  a  jury  be  demanded,  and  affidavit  of  either 
party  is  made,  that  he  cannot  have  a  fair  and  impartial  trial,  on  accoont 
of  the  bias  or  prejudice  of  the  citizens  of  the  township  against  him,  the 
action  shall  be  transferred  to  some  other  justice  of  the  peace  in  the 
county.  The  justice  to  whom  an  action  may  be  transferred  by  the  pro- 
visions of  this  section,  shall  have  and  exercise  the  same  jurisdiction 
over  the  action  as  if  it  had  been  originally  commenced  before  him.  The 
justice  ordering  the  transfer  of  the  action  to  another  justice,  shall  im- 
mediately transmit  to  the  latter,  on  payment  of  costs,  all  the  papers- in 
the  action,  together  with  a  certified  transcript  from  his  docket,  of  the 
proceedings  therein. 

"  Upon  the  return  day  of  the  summons,  if  a  jury  be  required,  or  if  the 
justice  be  actually  engaged  in  other  official  business,  he  may  adjourn 
the  trial  without  the  consent  of  either  party,  as  follows: 

"  1st.  When  a  party  who  is  not  a  resident  of  the  county  is  in  attend- 
ance, the  adjournment  not  to  exceed  twenty-four  hours:  when  the  de- 
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fendant  in  atten<lAnce  is  under  arrest^  the  adjoiunimeiit  not  to  exceed 
three  hours. 

"  2d .    In  other  oases  not  to  exceed  five  days." 

Stat.  1863,  -502.  same  as  1853,  inserting  words:  "But  only  one  transfer 
shall  be  allowed  to  either  i>arty"  between  the  words  "in  the  county" 
and  "The  justice ; "  also  "by  party  applying  '  between  "payment"  and 
"of  costs;"  also,  "all  the"  before  "costs;"  also  "that have  accrued" 
between  "  costs  "  and  "  all ; "  and  substituting  for  last  sentence  and  two 
subdivisions,  the  following,  beginning  with  the  words  "  upon  the  return 
day,"  etc. :  "  The  justice  to  whom  the  case  is  transferred  shall  issue  a 
notice,  stating  the  time  and  place  when  and  where  the  trial  will  take 
place,  which  notice  shall  be  served  upon  the  parties  by  any  officer  an- 
thoiixed  to  serve  process  in  a  justices'  court,  or  by  any  person  specially 
deputized  by  the  justice  for  that  purpose,  at  least  one  day  before  the 
trial." 

5CaL507;22Oal.34. 

$  834.  The  place  of  trial  cannot  be  changed,  on  motion  of 
the  same  party,  more  than  once,  upon  any  or  all  the  grounds 
specified  in  the  first,  second  and  third  subdivisions  of  the  pre- 
ceding section. 

Vide  %  833  and  notes. 

$  835.  When  the  court  orders  the  place  of  trial  to  be 
changed,  the  action  must  be  transferred  for  trial  to  a  court  the 
parties  may  agree  upon ;  and  if  they  do  not  so  agree,  then  to 
another  justices'  court  in  the  same  county. 

VUU  §  833  and  notes. 

$  836.  After  an  order  has  been  made,  transferring  the 
action  for  trial  to  another  court,  the  following  proceedings 
must  be  had : 

1 .  The  justice  ordering  the  transfer  must  immediately  trans- 
mit to  the  justice  of  the  court  to  which  it  is  transferred,  on 
payment  by  the  party  applying  of  all  the  costs  that  hare  ac- 
crued, all  the  papers  in  the  action,  together  with  a  certified 
transcript  from  his  docket  of  the  proceedings  therein. 

2.  Upon  the  receipt  by  him  of  such  papers,  the  justice  of 
the  court  to  which  the  case  is  transferred  must  issue' a  notice, 
stating  when  and  where  the  trial  will  take  place,  which  notice 
must  be  served  upon  the  parties  at  least  ono  day  before  the 
time  fixed  for  trial. 

Fide  fi  833  and  note*. 
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^  8QT.  From  the  time  the  order  changing  the  place  of  tri&l 
in  made,  the  court  to  which  the  action  is  thereby  transferred 
has  the  same  jurisdiction  over  itas  though  it  had  been  com' 
monccd  in  such  court. 

VIdi  8  833  and  notes. 

^  888.  (^  581.)  The  parties  to  an  action  in  a  justices'  court 
cannot  give  evidence  upon  any  question  which  involves  the  title 
or  possession  of  real  property,  or  the  legality  of  any  tax,  im- 
post, assossmont,  toll  or  municipal  fine,  nor  can  any  issue  pre- 
Bonting  such  question  be  tried  by  such  court ;  and  if  it  appear, 
from  the  answer  of  the  defendant,  verified  by  his  oath,  that 
the  determination  of  the  action  will  necessarily  involve  the 
question  of  title  or  possession  to  real  property,  or  the  legality 
of  any  tax,  impost,  assessment,  toll  or  municipal  fine,  the  jus- 
tice must  suspend  all  further  proceedings  in  the  action  and 
certify  the  pleadings,  and,  if  any  of  the  pleadings  are  oral,  a 
transcript  of  the  same,  from  his  docket  to  the  clerk  of  the  dis- 
trict court  of  the  couaty ;  and  from  the  time  of  filing  such 
pleadings  or  transcript  with  the  clerk,  the  district  court  has, 
over  the  action,  the  same  jurisdiction  as  if  it  had  been  com- 
menced therein. 

Stat.  1863-64, 117,  Bubstantially  aame  as  §  838,  substituting  "  said  jus- 
tioo  "  for  "such  court;"  also  omitting  the  viords  "the  clerk  of  "  in  it4aica 
and  inserting  the  words  "from  the  plaintifTs  own  showing  on  the  trial* 
or,"  between  "appear"  and  "  from  the  answer; "  also  "county"  between 
"withthe"  and  "clerk." 

Stat.  1851, 143,  was  in  substance  same  as  H  838,  omitting  the  words  "  or 
possession;"  also  "or  the  legality  of  any  tax,  impost,  assessment,  toll  or 
municipal  fine,"  and  inserting  the  words  "  from  plaintiff's  own  showing 
on  the  trial,  or"  between  "appear"  and  " from  the  answer; "  also  Vords 
"  or  that  of  his  agent  or  attorney  "^  between  "  oath  "  and  "  that  the  de- 
termination;"  also  "county"  between  "withthe"  and  "clerk;"  add- 
ing also  the  words :  "  Provided,  that  when  the  pleadings  or  transcript 
are  certified  to  the  district  court  upon  the  answer  of  the  defendant,  he 
shall  file  an  undertaking  with  two  or  more  sufficient  sureties,  to  be  ap- 
proved by  the  justice,  to  the  effect  that  they  will  pay  all  costs  of  the 
action,  if  it  be  decided  against  him  by  the  district  court." 

17  GaLfi7:  24 Gal.  61 ;  31  CaL  140. 


\ 
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CHAPTEE  n. 

MANNER  OF  COMMENCING  ACTIONS  IN  JUSTICES' 

COURTS. 

Siontxir  839.  Actions,  how  commenced. 

840.  Smnmons  may  issue  -within  a  year. 

841.  Defendant  may  valve  snmmons. 

842.  Parties  may  appear  in  person  or  by  attorney. 

843.  When  guardian  necessary,  how  appointed. 

844.  Summons,  how  issued,  directed,  and  what  to  contaiA 

845.  Time  for  appearance  of  defendant. 

846.  Alias  summons. 

847.  Same. 

848.  Summons,  limitation  upon  time  of  service. 

849.  Summons,  by  whom  and  how  served  and  returned. 

850.  Hour  for  appearance. 

538.)  An  action  in  a  justices'  coort  is  comm^^nced 
by  filing  a  i  i  mijilii '  II I  I  iii  i  'Mnifiy,';i,fl]^nmon8  thereon,  or  by  the 
voluntary  8*ipearance  and  pleading  oi  uieparul^: 

Stat  1851, 135,  in»)rted  "a  copy  or'  the  aoconnt,  note,  bill,  bond,  or  in- 
stmment  npon  which  the  aotlim  ie  brought,  or  a  ooneise  statement  in 
writing  of  the  oanso  of  action  "  instead  of  "  a  complaint; "  also  added 
the  words  "  without  summons,  in  the  latter  case  the  action  shall  be 
deemed  oommenoed  at  the  time  of  appearance." 

Stat.  1869-70,  637,  inserted  in  1851,  the  words  "within  one  year  after  the 
filing  of  the  same,"  between  "thereon"  and  "or." 

^  840.  The  court  must  indorse  on  the  complaint  the  date 
upon  which  it  was  filed,  and  at  any  time  within  one  year  there- 
after the  plaintiff  may  have  summons  issued. 

FZcZsg  839  and  note. 

$  841.  At  any  time  after  the  complaint  is  filed  the  defend, 
ant  may,  in  writing,  or  by  appearing  and  pleading,  waive  the 
issuing  of  summons. 

F2(2e8839andnote. 

$  84a.  (^  534.)  Parties  in  justices'  courtb  may  appear  and 
act  in  person  or  by  attorney ;  and  any  person,  except  the  con- 
c.  o.  p. — 84 
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stable  by  whom  the  Bummons  or  jury  process  was  served,  may 
act  as  attorney. 

Stat.  1851, 134,  read :  "  Partfes  in  jnBtices'  ooarts  may  prosecute  or  de> 
fend  in  person,  or  by  attorney ;  and  any  person,  on  the  request  of  a  party 
may  act  as  his  attorney,  except  that  the  constable  by  whom  the  summons 
or  jury  process  was  served,  shall  not  appear  or  act  on  the  trial  in  behalf 
of  either  party." 

843,  ($  539.)  When  a  gniardion  is  necessary,  he  must  be 
appo^^^d  by  the  justice,  as  follows : 

1.  Ii^lieinfant  is  plaintiff,  the  appointment  must  be  made 
before  the  8inl|mons  is  issued,  upon  the  application  of  the  in- 
fant, if  he  is  ofcll^ge  of  fourteen  years  or  upwards ;  if  under 
that  age,  upon  the  a^l^ation  of  some  relative  or  friend.  The 
consent  in  writing  of  tuN^uardian  to  be  appointed  to  act  as 
such,  and  to  be  responsible^  costs  if  he  fail  in  the  action, 
must  bo  first  filed  with  the  jusrac 

2..  If  the  Infant  is  defendant,  Uli^guardian  must  be  ap- 
pointed at  the  time  the  summons  is  r^nrned,  or  before  the 
pleadings.  It  is  the  right  of  the  infant  tori^inate  his  own 
guardian,  if  the  infant  is  over  fourteen  years  o^^^e,  and  the 
proposed  guardian  is  present  and  consent  in  writingS^^be  ap- 
pointed. Otherwise,  the  justice  may  appoint  any  suitaD^$;per^ 
son  who  gives  such  consent. 


\ 


f^44*  ($  540.)  The  summons  must  be  directed  to  the  de- 
fendai^i^nd  signed  by  the  justice,  and  must  contain : 

1.  Th^me  of  the  court,  name  of  the  county  and  city,  or 
township,  in  w)^^  the  action  is  commenced,  and  the  names 
of  the  parties  therd^^^ 

2.  A  sufficient  statenhmt  of  the  cause  of  action,  in  general 
terms,  to  apprise  the  defSlNi^t  of  the  nature  of  the  claim 
against  him.  ^^^ 

3.  A  direction  that  the  defendllI^i^ppear  and  answer  be* 
fore  the  justice,  at  his  office,  at  a  time^^^cified  in  the  sum- 
mons. ^^^ 

4.  In  an  action  arising  on  a  contract,  for  th^jecovery  of 
money  or  damages  only,  a  notice  that  unless  the  defebtoit  so 
appears  and  answers,  the  plaintiff  will  take  judgment  fo^he 
sum  claimed  by  him  (stating  it) .  -  ^ 
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>^er  actions,  a  notice  that  unless  defendant  Bt  >  appears 
and  «riQiir.  1 1  ii  j  I  ijj^^n  "pi^^y  to  the  court  for  the  relief 
demanded. 

If  the  plaintiff  has  appeared  by  nil j    illH  mimi  nl  the 

attorney  must  be  indorsed  on  the  summons. 

Stat.  1851, 136,  read :  "  The  stimmons  shall  bo  addressed  to  the  dofend- 
•anft  by  name,  or  if  his  name  be  unknown,  by  a  fictitious  name ;  and  shall 
summon  him  to  appear  before  the  justice  at  his  office,  naming  its  to\ni- 
ship  or  city,  and  at  a  time  spcified  therein,  to  answer  the  complaint  of 
the  pUintifF,  for  a  cause  of  action  therein  described,  in  general  terms, 
Bofficient  to  apprise  the  defendant  of  the  nature  of  the  claim  against 
him :  and  in  action  for  money  or  damages,  shall  state  the  amount  for 
which  the  plaintiff  will  take  judgment,  if  the  defendant  fail  to  appear 
and  answer.  It  shall  be  subscribed  by  the  justice  before  whom  it  is  re- 
tamable.'* 

541.)  The  time  specified  in  tlie  summons  for  the 
appearance  ^^SfSk^^jgndant  must  be  as  follows : 

1.  If  an  order  of  a^S^iqi^j^^orsed  upon  the  summons : 
forthwith. 

2.  In  all  other  cases :  not  less  than  three'  iiO^Mji^{e_  than 
tT»slre  days  from  its  date. 

Stat.  1867-08, 6S0,  read :  "  The  time  in  which  the  summons  shall  require 
the  defendant  to  appear  and  answer  the  complaint  shall  be  as  follows : 

"First.  If  the  plaintiff  and  defendant  reside  within  the  township 
when  [where]  the  action  is  brought,  within  ten  days  after  the  service 
thereof. 

"  Second.  If  the  plaintiff  and  defendant  reside  out  of  the  township 
but  within  the  county  where  the  action  is  brought,  within  five  days  after 
the  serriee  thereof. 

"Third.  If  the  plaintiff  reside  out  of  the  township  where  the  action 
is  brought  and  the  defendant  resides  in  said  township,  within  three  days 
after  the  service  thereof. 

"  Fourth.  If  the  d^fendant  reside  out  of  the  county  or  township  in 
which  the  action  is  brought  and  the  plaintiff  resides  in  said  township, 
within  fifteen  days  after  the  service  thereof. 

"The  defendant  may  appear  in  the  action  by  demurrer  or  answer  at 
any  time  after  service  of  summons  upon  him,  and  shall  notify  the  plaint- 
iff, by  written  notice,  of  such  appearance.  If  any  of  the  defendants  shall 
fail  to  answer  or  appear  in  the  action  within  the  time  prescribed  in  the 
summons,  such  default  shall  be  entered  by  the  justice  in  his  docket.  If 
all  of  the  defendants  shall  fail  to  appear  or  answer  within  the  time  pre- 
scribed in  the  summons,  the  justice  shall  thereupon  enter  judgment 
against  them  for  the  amount  demanded  in  the  summons,  where  the 
action  is  brought  upon  a  contract  for  the  direct  payment  of  money ;  and 
in  all  other  oases  shall  hear  the  proofs,  and  give  judgment  in  accordance 
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with  the  pleadings  and  proofs.  Where  all  the  defendants  served  with 
process  shall  have  appeared,  or  some  of  them  have  appeared  and  the  re- 
.  maining  defendants  have  made  default,  the  justice  maj  proceed  to  try 
the  cause,  or,  upon  good  cause  shown  by  either  party  may  fix  the  day  for 
trial  on  any  subsequent  day  not  more  than  ten  days  thereafter." 

Stat.  1851, 136,  read:  "  The  time  mentioned  in  the  summons  for  the 
appearaocd  of  the  defendant,  and  the  time  of  service,  shall  be  as  fol- 
lows: 

"  Ist.  Where  the  summons  is  accompanied  by  an  order  to  arrest  the 
defendant,  it  shall  be  returnable  immediately: 

"  2d.  When  the  defendant  is  not  a  resident  of  the  township  or  city, 
or  where  the  plaintiff  is  not  a  resident,  and  gives  the  security  required 
by  this  act,  it  shall  be  returnable  not  more  than  two  days  from  its  date, 
and  shall  be  served  at  least  one  day  before  the  time  for  appearance : 

"3d.  In  all  other  oases  it  shall  be  returnable  in  not  less  than  two  nor 
more  than  ten  days  from  its  date,  and  shall  be  served  at  least  two  days 
before  the  time  for  appearance." 

Stat.  1854, 67,  same  at  stat.  1861,  omitting  in  subdivision  2  thereof,  the 
words '  and  gives  the  security  required  by  this  act." 

23  CaL  85,  Hisler  v.  Cacr.  . 

$  846.  (N.  S.)  If  the  summons  if  retomed  wifhont  being 
served  upon  any  or  all  of  the  defendants,  the  justice,  upon  the 
demand  of  the  plaintiff,  may  issue  an  alias  summons  in  the 
same  form  as  the  original,  except  that  he  may  fix  tlte  time  for 
the  appearance  of  the  defendant  at  a  period  not  to  exceed 
ninety  days  from  its  date. 

$  84T.  (N.  S.)  The  justice  may,  within  a  year  from  the  date 
of  the  filing  of  the  complaint,  issue  as  many  alias  summons  as 
may  be  demanded  by  the  plaintiff. 

J^   The  summons  cannot  be  served  within  two  days  of 
the  timtii^xed  therein  for  the  appearance  of  the  defendant 

$  849,  ($  542/^El5^ummons  may  be  served  by  a  sheriff  or 
(jonstable  of  the  coun^!*^^^  any  male  resident  of  the  county, 
over  twenty-one  years  of  age^Qta  party  to  the  suit,  and  must 
be  served  and  returned  as  prescrib^ift^  title  five,  part  two,  of 
this  code ;  or  it  may  be  served  by  putSHf^on ;  and  sections 
four  hundred  and  thirteen  and  four  hundr^l^nd  twelve,  so 
far  as  they  relate  to  the  publication  of  summons^v^aade  ap" 
plicable  to  justices*  courtff,  the  word  "justice"  bein^H^ti- 
fcuted  for  the  word  ''judge,"  whenever  the  latter  word  occi 
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Stat.  1851, 136, 8  942,  read :  "  The  summons  shall  be  served  by  the  sheriff 
or  a  constable  of  the  county,  as  follows : 

"  Ist.  If  the  action  be  against  a  corporation,  by  a  delivexy  of  a  coiqr 
to  the  president  or  other  nead  of  the  corporation,  or  to  the  secretary, 
cashier,  or  managing  agent  thereof ;  or  when  no  each  officer  resides  in 
the  county,  to  a  director  resident  therein : 

"2d.  If  against  a  minor  under  the  age  of  fourteen  years,  by  delivery 
of  a  copy  to  such  minor,  and  also  to  his  father,  mothor,  or  guardian ;  or 
if  there  be  none  within  the  county,  then  to  any  person  having  the  care 
or  control  of  such  minor,  or  with  whom  he  resides,  or  in  whose  service 
he  is: 

"  3d.  If  against  a  person  judicially  declared  to  be  of  unsound  iqind, 
or  incapable  of  conducting  ms  own  afiairs,  and  for  whom  a  guardian  has 
been  appointed,  by  delivery  of  a  co]^  to  such  guardian : 

**  4tn.  In  all  other  cases,  by  delivery  of  the  copy  to  the  defendant 
personally."  

Btat.  1854, 67,  repealing  stat.  1851,  137,  §  54,  read:  "When  the  person 
upon  whom  the  service  is  to  be  made  resides  out  of  the  state,  or  has  de- 
parted from  the  state,  or  cannot,  after  due  diligence,  be  found  within 
the  state,  or  conceals  himself  to  avoid  the  service  of  summons,  and  the 
fact  ^all  appear,  by  affidavit,  to  the  satisfaction  of  the  justice,  and  it 
shaU,  in  like  manner,  appear  that  a  cause  of  action  exists  against  the 
defendant  in  respect  to  whom  the  service  is  to  be  made,  the  justice  shall 
grant  an  order  that  servico  be  made  by  the  publication  of  the  summons. 
The  order  shall  direct  the  publication  to  be  made  in  a  newspaper,  to  be 
designated  as  most  likely  to  give  notice  to  the  person  to  be  served,  and 
for  such  length  of  time  as  may  be  deemed  reasonable,  at  least  one  week: 
provided,  that  publication  against  a  defendant  r<>siding  out  of  the  state, 
or  absent  therefrom,  shall  not  be  less  than  three  months.  The  service 
of  summons  shall  be  deemed  complete  at  the  expiration  of  the  time 
prescribed  by  the  order  of  publication ;  the  justice  shall  also  direct  a 
copy  of  the  summons  to  be  forthwith  deposited  in  the  i>ost-office,  di- 
rected to  the  person  to  be  served,  at  his  place  of  residence." 

L_S.)  The  parties  are  entitled  to  one  hour  in  'wliich 
to  appear  ai  1 1  i  1  tin  f^fixed  in  the  gammons,  but  are  not 
bound  to  remain  longer  man^CiS^^tige,  unless  both  parties 
have  appeared,  and  the  justice  being  igesSt  Ai^BahliigdJn  the 
trial  of  another  cause. 
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CHAPTER  in, 

PLEADINGS  IN  JUSTIOES*  COURTS. 

Sboxxost  851.  Form  of  pleadings. 

852.  Pleadings  in  justices'  courts. 

853.  Complaint  defined. 

854.  When  demurrer  to  complaint  may  be  put  In. 

855.  Answer. 

856.  If  the  defendant  omits  to  set  up  counter  ^^*»^**n 
857.-  When  plaintiff  may  demur  to  answer. 

858.  Proceedings  on  demurrer. 

859.  Amendment  of  pleadings. 

860.  Answer  or  demurrer  to  amendiBd  pleadings. 

$  851.    Pleadings  in  justices'  courts — 

1.  Are  not  required  to  be  in  any  particular  form,  but  must 
be  such  as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended. 

2.  May,  exc^t  ihe  complaint,  be  oral  or  in  writing, 

3.  Must  not  be  verified,  unless  otherwise  provided  in  this 
title. 

1.    If  in  writing,  must  be  filed  with  the  justice. 
5.    If  oral,  an  entry  of  their  substance  must  be  made  in  the 
docket. 

Stat.  1851,  142,  S  572,  contained  the  substance  of  subdivisions  1,  5, 
and  4.    - 

Stat.  1851, 141,  §  671,  read:  "The  pleading  shall  be  in  writing,  and  veri- 
fied by  the  oath  of  the  party,  his  agent  or  at>tornoy,  when  the  aotion  is : 

"  1st.    For  tbe  foreclosure  of  any  mortgage  or  the  enforcement  of  any 


lien  on  ])er8onal  property ; 
"2d.    For  a  forcible « 


or  unlawful  entry  upon,  or  a  forcible  or  unlawful 
detention  of  lands,  tenements,  or  other  possessions^ 

"  3d.    To  recover  possession  of  a  "  mining  claim."    In  other  cases  tbe 
pleading  may  be  oral  or  in  writing." 

4  Cal.  120 :  6  Cal.  63 :  13  Oal.  598 ;  16  Cal.  372 ;  2(K  Cal.  282. 

$  85a.   (^  570.)  The  pleadings  are— 

1.  The  complaint  by  the  plaintiff. 

2.  The  demurrer  to  the  complaint. 

3.  The  answer  by  the  defendant. 

4.  The  demurrer  to  the  answer. 


f 


283  PLBABXNOa.  y^  85a..8S8 


SUt.  1BS1, 141,  FMul :   **  III*  plMdinn  in  Jii^tioM'  oourts  ahall  be- 
*'  1st.   The  complaint  by  the  pliUntiff  stating  the  cause  of  action : 
*'2d.   The  answer  by  the  defendant,  stating  the  ground  of  the  de- 
fence." .     .. 

Itiem  142,  §  ATS.  read :  "  Either  part7  may  object  to  a  pleadinf  of  his  ad- 
▼ersary.  or  to  any  part  thereof,  that  it  is  not  sufficiently  explicit  to  enable 
him  to  anderstand  it,  or  that  it  contains  no  cause  of  action  or  defence, 
although  it  be  taken  as  true.  If  the  court  deem  the  objection  well 
founded,  it  shall  order  the  pleading  to  be  amendevi,  and  if  the  party  re- 
fuse to  amend,  the  defective  pleading  shall  be  disregarded." 

(  858.  ((  573.)  The  complaint  in  justices*  courts  is  a  concise 
statement,  in  writing,  of  tho  facto  constituting  tho  plaintiff's 
cause  of  action ;  or  a  copy  of  Uie  account,  note,  biU,  bond  or 
imtrunient  upoti  i/ohich  Hie  acivm  is  hoaed, 

PIds  note  to  1 8S9  tttpra 

^  854.    The  defendant  may,  at  any  time  before  answering, 
demur  to  tlie  complaint 
VUh  I  Wi  and  note. 

f  855.  (}  674.)  The  answer  may  contain  a  denial  of  any 
or  aU  of  the  material  facts  stated  in  the  complaint,  which  the 
defendant  believes  to  be  untrue,  and  also  a  statement,  in  a 
plain  and  direct  manner,  of  any  other  fhcts  constituting  a 
defence  or  counter  claim,  upon  which  an  action  might  be 
brought  by  the  defendant  against  the  plaintiif  in  a  justices' 
court. 

•  CaL  447;  8  Cal.  SS9:  17  Oal.  80;  a  Cal.  48;  23 Gal.  61 ;  90 Cal.  (M5 

^  856.  If  the  defendant  omit  to  set  up  a  counter  claim  m 
the  oases  mentioned  in  the  last  section  neither  he  nor  his  as- 
signs can  afterwards  maintain  an  action  against  tlie  plaintiff 
therefor. 

^  857.  Wnen  tne  answer  contains  new  matter  in  avoidance, 
or  constituting  a  defence  or  a  counter  claim,  the  plaintiff  may, 
at  any  time  before  the  trial,  demur  to  the  same  for  insufficiency, 
stating  therein  the  grounds  of  such  demurrer. 

$  858.    The  proceedings  on  demurrer  i^  as  follows : 

1.  If  the  demurrer  to  the  complaint  is  sustained,  the  plaint- 
iff may,  within  such  time,  not  exceeding  two  days,  as  the  court 
allows,  amend  his  complaint 

2.  If  the  demurrer  to  a  complaint  is  overruled,  the  defend- 
ant may  answer  forthwith. 


JUHTiUiU'  O0TTB1B.  2S6 

4.  When  the  defeoduit  has  romoved,  txHioealad  or  disposecl 
of  his  property,  or  is  about  to  do  bo,  with  intent  to  detiauil  Mi* 
creditors. 

But  no  female  can  be  BJ-rested  in  U17  action, 

BtDt.  1891.  Ij;,  uma  u  aboie  t  S«l :  Bddiug  to  ■nbdiideioa  l.ihs  words 
"orHhcrstWMtipnisforimiUal  injoi^To  the  permn.or  (ortskine 

canrseof  hia  employment  KB  suc)i,  orb/jkoy  olhet  pflraon  in  fl  fldnciarj 
OkpftcEty."  for  ttie  words ''one  who  receired  it  in  a  dduciu?  tAl>WHly-' 
It  (Iso  idded  "  bHiIdc  after  the  pautge  ot  this  ut."  after  "  ciwb." 

"tn^M,  (j  545.)  Before  an  order  tor  va  wrest  csn  he  mado 
the  j^^Kjj^Ting  mast  proTe  to  the  BsdsfacCioii  of  the  justice, 
by  the  affidart^iyiimBelf  or  some  other  peniOD,  the  facts  on 
which  the  applicatiofrii^anded.  The  plaintiff  must  also  ex- 
ecute and  dellTor  to  the  juMii^^irritteD  undertaking,  in  the 
Bom  of  three  hundred  dollars,  wtH^m)  or  more  sureties,  to 
the  effect  that  if  ttie  defendant  recoyeinMie^nt  the  plaintiff 
will  p»r  to  him  all  eoele  that  may  bo  awarde^^^  defend- 
ant, and  all  damages  which  he  m&y  sustain  by  reSl^jtOie 
arrest,  not  exceeding  the  aum  specified  io  the  uodertaldDff^^^ 

HUl.  1851, 137.  Oied  lUe  nndertaklB*  al,  "at  leut  t«0  hundred  dol- 
lan." 
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CHAPTEB  rV. 

PBOVBIOKAL  BEHEDIES  JOT  JUSTICES'  COtTBTS. 

Akuole  L    Abbest  Ain>  bail. 
H.    Attaohuent. 

HL     OlAIU  AMD  SXLIVEBT  OF  TRBaCBUJt  VBOPXKTT. 


ABTICLE    I« 

AEBEST  AND  BAIL. 

Sboxion  861.    Order  of  aireBt  and  arrest  ot  defendant. 

863.    Affidavit  and  undertaking  for  order  of  arrest. 

863.  A  defendant  arrested  must  be  taken  before  the  Justice 

immediately. 

864.  The  officer  must  give  notice  to  the  plaintifT  of  airest 
866.    The  officer  must  detain  the  defendant. 

^  861.  (^  544.)  An  order  to  arrest  the  defendant  may  be  in- 
dorsed on  a  summons  issued  by  the  justice,  and  the  defendant 
may  be  arrested  thereon  by  the  sheriff  or  constable,  at  the  time 
of  serving  the  summons,  and  brought  before  the  justice,  and 
there  detained  until  duly  discharged,  in  the  following  cases : 

1.  In  an  action  for  the  recovery  of  money  or  damages,  on  a 
cause  of  action  arising  upon  contract,  express  or  implied,  when 
the  defendant  is  about  to  depart  from  the  state,  with  intent  to 
defraud  his  creditors. 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or  prop- 
erty embezzled  or  fraudulentiy  misapplied,  or  converted  to  his 
own  use  by  one  who  received  it  in  a  fiduciary  capacity. 

8.  When  the  defendaut  has  been  guilty  of  a  fraud  in  con. 
tracting  the  debt  or  incurring  the  obligation  for  which  the 
action  is  brought. 
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Stat.  1860, 296,  omitted  words  in  iialiai. 

Stat.  18W.  1A4,  inserted  in  stat.  I860,  the  words  "or  if  the  attachment 
be  dismissed,"  between  "judgment^'  and  "the  plaintifE."  Act  of  1858 
did  not  apply  to  contracts  entered  into  prior  to  July  1, 1858. 

Stat.  1851, 138.  same  as  stat.  1860. 

Stat,  1863-64, 423,  read ;  "  In  all  civil  oases  arising  in  justices'  conrts. 
wherein  an  nndertakingris  reqniredas  prescribed  in  section  tjrenty-eight 
of  an  act  entitled  *  an  act  to  regulate  proceedinp^in  civil  ca  jes  in  courts 
of  justice  in  this  state,'_passed  April  twenty-eighth,  eighteen  hundred 
and  sixty,  and  sections  five  hundred  and  forty-five  (545) and  five  hundred 
and  fifty  (-VW)  of  an  act  entitled  'an  act  to  regulate  proceedings  in  civil 
cases  in  courts  of  justice  in  this  state,'  passed  May  fifteenth,  ei^ teen 
hundred  and  fifty-four,  the  plaintiff  or  defendant  may  deposit  with  said 
justice  a  sum  of  money  equal  to  the  amount  required  by  said  undertak- 
ing, which  said  sum  of  monoy  shall  be  taken  as  security  in  place  of  said 
undertaking." 

$  868.  (^  534.)  The  writ  may  be  directed  to  the  sheriff  or 
any  constable  of  the  county,  or  the  sheriff  of  any  other  countj/r 
and  mnst  require  him  to  attach  and  safely  keep  all  the  prop- 
erty of  the  defendant  within  his  county,  not  exempt  from  ex- 
ecution, or  so  much  thereof  as  may  be  sufficient  to  satisfy  the 
plaintiff's  demand,  the  amount  of  which  must  be  stated  in 
conformity  with  the  complaint,  unless  the  defendant  give  him 
security,  by  the  undertaking  of  two  sufficient  sureties,  in  an 
amount  sufficient  to  satisfy  such  demand  besides  costs;  in 
which  case,  to  take  such  imdertaking. 

$  869.  ($  555.)  The  sections  of  this  code,  from  section  five 
hundred  and  forty-one  to  section  five  hundred  and  fifty-nine, 
both  inclusive,  are  applicable  to  attachments  issued  in  justices' 
courts,  the  word  "  constable"  being  substituted  for  the  word 
"  sheriff,"  whenever  the  writ  is  directed  to  a  constable,  and  the 
word  "justice"  being  substituted  for  the  word  "judge.' 


II 


ABTICLE  m. 

CLAIM  AKD  DELIVERY  OP  PERSONAL  PROPERTY. 

Section  870.    How  claim  and  delivery  enforced. 

$  870.  In  an  action  to  recover  possession  of  personal  prop- 
erty,  the  plaintiff  may,  at  the  time  of  issuing  summons,  or  at 
any  time  thereafter  before  answer,  claim  the  delivery  of  such 
property  to  him ;  and  the  sections  of  this  code,  from  section 
five  hundred  and  ten  to  section  five  hundred  and  twenty-one. 
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both  inclusive,  are  applicable  to  such  claim  when  made  in  jus- 
tices' courts,  the  powers  therein  given  and  duties  imposed  on 
sberias  being  extended  to  constables,  and  the  word  ♦'  justice  " 
substituted  for  "judge." 

Vide  Stat.  1851. 139-41 ;  §§  556  to  569,  incluBive :  also  §S  494,  516, 1057. 

[Amendment  of  March  2, 1872.  §.  567.  The  qualification  of  sureties  iu  the 
several  undertakings  required  by  this  chapter  shall  be  as  follows:  First- 
Each  of  them  shhM  be  a  resident  and  householder  or  freeholder  within 
the  county.  Second— Each  shall  be  worth  ths  a/notmt  stated  in  the  under- 
taking, over  and  above  all  his  debts  and  liabilities,  ezolasive  of  property 
exempt  from  execution.  ] 


CHAPTEE  V. 

JUDGMENT  BY  DEFAULT  IN  JUSTICES'  COUBTS. 

Sfction'  871.    Judgment  when  defendant  fails  to  appear. 
872.    Judgment  against  defendant  on  demurrer. 

Q  871,  When  the  defendant  fails  to  appear  and  answer  or 
dem^t^s^ot  the  time  specified  in  the  summons,  or  within  one 
hour  their^!fc£tj^then,  upon  proof  of  service  of  the  summons, 
the  following  p?h*»5^ngs  must  be  had : 
.1.  If  the  action  is'Sft^ed  upon  a  contract,  and  is  for  the  re- 
covery of  money  or  damag§^^y,  the  court  must  render  judg- 
ment in  favor  of  plaintiff  for  m&«ft.;:nm  specified  in  the  sum- 
mons. ^"^Nw 

2.  In  all  other  actions  the  court  mustH^C4^he  evidence 
offered  by  the  plaintiff,  and  must  render  judgmen^b^iis  favor 
for  such  a  sum  (not  exceeding  the  amount  stated  in  tn^Mim- 
mons)  as  appears  by  such  evidence  to  be  just. 

Stat.  18)1, 145,  §592,  read:  "When  the  defendant  fails  to  appearand 
answer,  judgment  shall  be  given  for  the  plaintiff,  as  follows : 

"Firs^.  When  a  copy  of  the  account,  note,  bill,  or  other  obligation 
upon  which  the  aotion  is  brought,  was  filed  with  the  justice  at  the  time 
the  summons  was  issued,  judgment  shall  be  given  without  further  evi- 
dence, for  the  sum  specified  in  the  eummons. 

'*  Second.  In  other  cases  the  justice  shall  hear  the  evidence  of  the 
plainti£f,  and  render  judgment  for  such  sum  only  as  shall  appear  by  the 
evidence  to  be  iust;  out  in  no  case  exceeding  the  amount  specified  in 
the  summons. 

Idem%fm,  read:  "If  the  plaintiff  fail  to  appear  at  the  return  day  of 
the  summons,  the  action  shall  be  dismiased.  If  the  defendant  fan  to 
appear  at  the  return  daj^  of  the  summons,  or  if  either  party  fail  to  attend 
r.t  a  day  to  which  the  trial  has  been  adjourned,  or  fail  to  make  the  neces- 
i>ai7  pleading  or  proof  on  ^is  i>art,  the  case  may,  nevertheless,  proceed, 

O.  C.  P. — 35 
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stable  by  whom  ihe  summons  or  jury  process  was  served,  may 
act  as  attorney. 

Stat.  1851 ,  134,  read :  '*  Parties  in  jnaticeB*  oonrts  may  prosecute  or  de- 
fend in  person,  or  by  attorney ;  and  any  person,  on  the  request  of  a  party 
luay  act  as  his  attorney,  except  that  the  constable  by  whom  the  summons 
or  jury  process  was  served,  shall  not  appear  or  act  on  the  trial  in  behalf 
of  either  party." 

843.    ($  539.)  When  a  guardian  is  necessary,  he  must  be 
appo^^£d  by  the  justice,  as  follows : 

1.  If^^infant  is  plaintiff,  the  appointment  must  be  made 
before  the  suiimons  is  issued,  upon  the  application  of  the  in- 
fant, if  he  is  ofral^ge  of  fourteen  years  or  upwards ;  if  under 
that  age,  upon  the  ap(tilcation  of  some  relative  or  friend.  The 
consent  in  writing  of  tn^^uardian  to  be  appointed  to  act  as 
such  J  and  to  be  responsible^  costs  if  he  fail  in  the  action, 
must  bo  first  filed  with  the  ji 

2._  If  the  infant  is  defendant,  lil&guardian  must  be  ap* 
pointed  at  the  time  the  summons  is^^i^jirned,  or  before  the 
pleadings.  It  is  the  right  of  the  infant  to^^^inate  his  own 
guardian,  if  the  infant  is  over  fourteen  years  oi^e,  and  the 
proposed  guardian  is  present  and  consent  in  writinfs^be  ap- 
pointed.  Otherwise,  the  justice  may  appoint  any  suitao^ 
son  who  gives  such  consent. 


\ 


|^^44*  (^  540.)  The  summons  must  be  directed  to  the  de- 
fendaI^^jnd  signed  by  the  justice,  and  must  contain : 

1.  Th^me  of  the  court,  name  of  the  county  and  city,  or 
township,  in  wS^|h  the  action  is  commenced,  and  the  names 
of  the  parties  there^^ 

2.  A  sufficient  statenh^^of  the  cause  of  action,  in  general 
terms,  to  apprise  the  defe^H^t  of  the  nature  of  the  claim 
against  him.  ^^^ 

3.  A  direction  that  the  defendam^ppear  and  answer  be* 
fore  the  justice,  at  his  office,  at  a  time^^i^cified  in  the  sum- 
mons. ^^^ 

4.  In  an  action  arising  on  a  contract,  for  m^jecovcry  of 
money  or  damages  only,  a  notice  that  unless  the  defefc^wit  so 
appears  and  answers,  the  plaintiff  will  take  judgment  fot^he 
sum  claimed  by  him  (stating  it) .  -  ^ 
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'■^"  oilier  fcctjong.  a  notice  that  nnless  defendant  w  >  appears 
and  «>*^°"        il   ^1''     I  (jiff  i»n;n  ^.ppiy  ^Q  ^e  court  for  Uie  relief 


demanded. 

If  the  plaintiff  has  appeared  by  attomi  j,  IIIMiiiimi  i>f  the 
attorney  mnst  be  indorsed  on  the  summons. 

Stat.  1851, 196,  read :  "  The  sommons  shall  bo  addressed  to  the  dofond- 

« an(  by  name,  or  if  his  xuime  be  unknown,  by  a  fictitious  name ;  and  shall 
summon  him  to  appear  before  the  justice  at  his  office,  naming  its  town- 
ship or  city,  and  at  a  time  spcified  therein,  to  answer  the  complaint  of 
the  plaintiff,  for  a  cause  of  action  therein  described,  in  general  terms, 
sufficient  to  apprise  the  defendant  of  the  nature  of  the  claim  against 
him :  and  in  action  for  money  or  damages,  shall  state  the  amount  for 
which  the  plaintiff  will  take  judgment,  if  the  defendant  fail  to  appear 
and  answer.  It  shall  be  subscribed  by  the  justice  before  whom  it  is  re- 
turnable.'* 

^^4i§^^641.)  The  time  specified  in  tlie  summons  for  the 
appearanceo^S!»«4§jgndaiit  must  be  as  follows : 

1.  If  an  order  of  lurSS^igi^j^jorsed  upon  the  summons : 
forthwith.  ^^^^^^^^^ 

2.  In  all  other  cases :  not  less  than  thinH  u'>ilNu:^/|ro  thtm 

twslre  days  from  its  date.  ^^^^^ 

Stat.  1867-68, 6S0,  read :  "The  time  in  which  the  summons  shall  require 
the  defendant  to  appear  and  answer  the  complaint  shall  be  as  follows : 

"First.  If  the  plaintiff  and  defendant  reside  within  the  township 
when  [where]  the  action  is  brought,  within  ten  days  after  the  service 
thereof. 

**  Second.  If  the  plaintiff  and  defendant  reside  out  of  the  township 
but  within  the  county  where  the  action  is  brought,  within  five  days  after 
the  service  thereof. 

"Third.  If  the  plaintiff  reside  out  of  the  township  where  the  action 
is  brought  and  the  defendant  resides  in  said  township,  within  three  days 
after  the  service  thereof. 

"  Fourth.  If  the  defendant  reside  out  of  the  county  or  township  in 
which  the  action  is  brought  and  the  plaintiff  resides  in  said  township, 
within  fifteen  days  after  the  service  thereof. 

"The  defendant  may  appear  in  the  action  by  demurrer  or  answer  at 
any  time  after  service  of  summons  upon  him,  and  shall  notify  the  plaint- 
iff^ by  written  notice,  of  such  appearance.  If  any  of  the  defendants  shall 
fail  to  answer  or  appear  in  the  action  within  the  time  prescribed  in  the 
summons,  such  default  shall  be  entered  by  the  justice  in  his  docket.  If 
all  of  the  defendants  shall  fail  to  appear  or  answer  within  the  time  pre- 
scribed in  the  summons,  the  justice  shall  thereuiran  enter  judgment 
against  them  for  the  amount  demanded  in  the  summons,  where  the 
action  is  brought  upon  a  contract  for  the  direct  payment  of  money ;  and 
in  all  other  caaes  shall  hear  Uie  i>roof8,and  give  judgment  in  accordance 
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at  the  request  of  the  adverse  party,  and  judgment  i^hall  be  given  in  con- 
formity with  the  pleadings  and  proofiEt." 

Stat.  1867-68, 550,  read :  "  If  either  party  shall  fail  to  aprpear  at  the  time 
fixed  for  trial,  or  at  the  time  to  which  the  trial  has  been  adjourbed,  the 
trial  may  proceed  at  the  request  of  the  adverse  party,  and  judgment 
shall  be  rendered  in  oonfomuty  with  the  ideadingB  and  xHroofa" 

$  879.  In  the  following  cases  the  same  proceedings  must 
be  had,  and  judgment  must  be  rendered  in  like  manner,  as  if 
the  defendant  had  failed  to  appear  and  answer  or  demur : 

1.  If  the  complaint  has  been  amended,  and  the  defendant 
fails  to  answer  it  as  amended,  within  the  time  allowed  by  the 
court. 

2.  If  the  demurrer  to  the  complaint  is  oyerroled,  and  the 
defendant  fails  to  answer  at  onoe. 

3.  If  the  demurrer  to  the  answer  is  sustained,  and  the  de- 
fendant fails  to  amend  the  answer  within  the  time  allowed  \>j 
the  court. 

Ftkfe  notes  to  seotions  (KSSr^.  mipra. 


CHAPTER  VI- 

TIME  OF  TKIAL  AND  POSTPONEMENTS  IN  JUSTICES' 

COURTS, 

SEcrnoN  873.  Time  when  trial  mtxBt  be  commenced. 

874.  "When  court  may,  of  its  own  motion,  postpone  toriaj. 

S75.  Postponement  by  consent. 

876.  PostpoDement  upon  application  of  a  party. 

877.  No  continuance  for  more  than  ten  days  to  be  gncatedt 

unless  upon  filing  of  undertaldng. 

^99^^^ess  postponed  as  prorided  in  this  chapter,  or  un* 
less  trans^rrSilHi^nother  court,  the  trial  of  the  acticm  must 
commence  at  the  e^&^tSv^j^fone  hour  from  the  time  specified 
in  the  summons  for  the  appeaiS!lto»a()£defendant,  and  the  trial 
must  be  continued,  without  adjoummenn<1^S94y;ethan  twenty-* 
four  hours  at  any  one  time,  until  all  the  issue^ttKes^ig^are 

disposed  of. 

ndt  »upra  §§  833, 876, 850  and  noiea. 
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)  874k  The  court  may,  of  its  own  motioxit  postpone  the 
trial: 

1.  For  not  exceeding  one  day,  if,  at  the  time  fixed  by  law 
or  by  an  order  of  the  court  for  the  trial,  the  court  is  engaged 
in  the  trial  of  another  action. 

2.  For  not  exceeding  two  days,  if,  by  an  amendment  of  the 
pleadings,  or  the  allowance  of  time  to  make  such  amendment 
or  to  plead,  a  postponement  is  rendered  necessary. 

db    For  not  exceeding  three  days,  if  the  trial  is  upon  issues 
of  fact,  and  a  jury  has  been  demanded, 
nd*  «S  83S,  878, 899  and  notes. 

___  ' 

^  879.    The  court  may,  by  consent  of  the  parlies,  given  in 

writing  or  in  open  court,  postpone  the  trial  to  a  time  agreed 

upon  by  the  parties. 

Vide  S§83S,  871^  899  and  notes. 

$  87ft.  The  trial  may  be  postp(med  upon  the  application  of 
either  party,  for  a  period  not  exceeding  four  months : 

1.  The  party  making  the  application  must  prove,  by  his  own 
oath  or  otherwise,  that  he  cannot,  for  want  of  material  testi- 
mony, which  he  expects  to  procure,  safely  proceed  to  trial,  and 
must  show  in  what  respect  the  testimony  expected  is  material, 
and  that  he  has  used  due  diligence  to  procure  it,  and  has  been 
unable  to  do  so. 

2.  If  the  application  is  on  the  part  of  the  plaintiff,  and  the 
defendant  is  nnder  arrest,  a  postponement  for  more  than  three 
hours  dif"  barges  the  defendant  from  custody,  but  the  action 
may  pioceed  notwithstanding,  and  the  defendant  is  subject  to 
arr^it  on  execution,  in  the  same  manner  as  if  he  had  not  been 
^.'  charged. 

3.  If  the  application  is  on  the  part  of  a  defendant  under 
uTcst,  before  it  can  be  granted  he  must  execute  an  undertak- 
ing, with  two  or  more  sufficient  sureties,  to  be  approved  by, 
and  in  a  sum  to  be  fixed  by,  the  justice,  to  the  effect  that  he 
will  render  himself  amenable  to  the  process  of  the  court  dur- 
ing the  pendency  of  the  action,  and.  to  such  as  may  be  issued 
to  enforce  the  Judgment  therein;  or  that  the  sureties  will  pay 
to  the  -  plaintiff  the  amount  of  any  judgment  which  he  may 
recover  in  the  action,  not  exceeding  the  amount  specified  in 


the  undertaking.  On  filing  tlie  undertakiDg  apecifled  in  Oaa 
mbdivigion,  the  justice  moBt  ordei  the  defendant  to  be  dia- 
obuged  tnaa  cuatody. 

i.  The  party  making  the  ^plication  must,  if  required  by 
the  advene  parl^,  consent  that  the  teatimoiiy  of  any  witQegg 
of  Buch  adverne  party,  who  ia  in  attendajice,  may  bo  then  taken 
by  deposition  liefore  the  justice,  and  that  the  leatimony  so 
taken  may  be  read  on  the  trial,  with  the  aanto  effect,  and  sub- 
ject to  tho  Bamo  obiections,  as  if  tho  witness  waa  produced. 

But  the  osurt  may  reiiuire  the  party  niaMng  tho  application 
to  state,  upon  afBdavit,  the  evidence  which  ha  expects  to  ob- 
Md  ;  and  if  Uio  adrerae  par^  theroupoa  admit  that  such 
eiidenoe  would  be  given,  and  tliat  it  be  considered  as  axitually 
given  on  the  trial,  or  ofibred  and  overruled  as  improper,  the 
trial  must  not  bs  p<»tpoQed. 

nt(g  sectioag  nipni  SW,  sn  and  notei. 

a  tnaL  nu^  he  adjoamed  bj  wHi»nC, 


r 
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Stat  1851,  %  9M,  wm  «Ma«,  oniittuif  tta«  pnmao ;  mad  ioMrtiiur  "ninety 
days"  for  "four  months;'*  also omittm^  the  frords  "thathenas  used 
due  diUgentoe  to  prqoore  the  evidence,  and  has  been  nnaUe  to  do  so." 

^  877.  (^585.)  li(o  atdi}(mTDjaeni  mjiBty  unless  liyconserdt  he 
granted  for  a  period  longer  than  ten  days,  upon  the  application 
of  either  party,  except  upon  condition  thai  such  pariy  file  an 
undertaking,  in  an  amountjixed  by  (he  justice j  with  two  sure- 
ties, to  be  approved  bj  the  justice,  to  the  effect  that  they  wil^ 
pay  to  the  opposite  party  the  amoiyit  of  any  judgment  which 
may  be  recovered  against  the  party  applyiog,  not  exceeding  the 
sum  specified  in  the  undertaJdng, 


CHAPTER  Vn. 

TRIALS  IN  JUSTICES'  COXJBTS. 

Sscxiov  878.  Issue  defined,  and  the  difEecent  kinds. 

879.  Issue  of  law,  how  raised. 

880.  Issue  of  fket,  how  raised. 

881.  Issue  of  law,  how  tried. 

882.  Issue  of  fact,  how  tried. 

883.  Jury,  how  waived. 

884.  Either  party  failing  to  appear,  tri:.!  may  proceed  at 

request  of  other  party. 
883.    Challenges  to  Jurors. 

886.  Manner  of  pleading  a  written  insfrmnent. 

887.  If  a  copy  of  an  instrument  be  filed,  the  signatures 

will  be  deemed  admitted,  unless  denied  under 
oath. 

^  878.  Issues  arise  upon  the  pleadings  when  a  fact  or  con- 
clusion of  law  is  maintained  by  the  one  party  and  is  contro- 
verted by  the  other.    They  axe  of  two  kinds : 

1.  Of  law ;  and, 

2.  Of  fact. 

^  879.  An  issue  of  law  arises  upon  a  demurrer  to  the  com* 
plaint  or  answer,  or  to  some  part  thereof. 
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9  880.    An  issae  of  fact  arises — 

1 .  Upon  a  material  allegation  in  the-oomplaifit  controverted 
by  the  answer ;  and, 

2.  Upon  new  matter  in  the  answer,  except  an  issue  of  law 
is  joined  thereon. 

$  881.    An  issue  of  law  must  be  tried  by  the  court. 

« 
$  88$8.    An  issue  of  fact  must  be  tried  by  a  jury,  unless,  a 

jury  is  waived,  in  which  case  it  must  be  tried  by  the  court. 

$  888.    A  jury  may  be  waived— 

1.  By  consent  of  parties,  entered  in  the  docket. 

2.  By  a  failure  of  either  party  to  demand  a  jury  before  the 
commencement  of  the  trial  of  an  issue  of  fact. 

3.  By  the  failure  of  either  party  to  appear  at  the  time  fixed 
for  the  trial  of  an  issue  of  fact. 

Stat.  1851, 144,  read:  "§587.  A  trial  by  jury  shall  be  demanded  at  the  time  ' 
of  joining  issue,  and  shall  be  deemed  waived  if  neither  party  then  de- 
mand it.  When  demanded,  the  trial  of  the  case  shall  be  adjourned  unf 
til  a  time  and  place  fixed  for  the  return  of  the  jury.  If  neither  party 
desire  an  adjournment,  the  time  and  place  shall  be  determined  by  the 
justice,  and  shall  be  on  the  same  day,  or  -within  the  n^ezt  two  days.  The 
jury  shall  be  summoned  upon  an  order  of  the  justice,  from  the  citizens 
of  the  city  or  township,  and  not  from  the  bystanders." 

$  884.    If  either  party  fails  to  appear  at  the  time  fixed  for 

trial,  the  trial  may   proceed  at  the  request  of  the  adverse 

party. 

VUHe  note  to  §  871  tupra, 

^  885,  (^  590.)  The  challenges  are  either  peremptory  or 
for  cause.  Each  party  is  entitled  to  three  peremptory  challenges. 
Either  party  may  challenge  for  cause  on  any  grounds  set 
fortii  in  section  six  hundred  and  two.  Challenges  for  cause 
must  be  tried  by  the  justice. 

Stat.  1851, 144,  was  same,  inserting  at  the  beginning:  "Either  party 
may  challenge  the  jurors,"  and  at  the  end  "in  a  summary  manner  who 
may  examine  the  juror  challenged,  and  witnesses." 
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9  886.  (^  576.)  When  the  cause  of  action  or  counter  claim 
arises  upon  an  account  or  instrument  for  the  payment  of  money 
only,  the  court,  at  any  time  before  the  trial,  may,  by  an  order 
under  his  hand,  require  the  original  to  be  exhibited  to  the  in' 
spection  of,  and  a  copy  to  be  furnished  to,  the  adverse  party' 
ai  such  time  as  may  be  fixed  in  the  order ;  or,  if  such  order  is 
not  obeyed,  the  account  or  instrument  cannot  be  given  in 
evidence. 

Stat.  1851, 142,  read :  "  When  the  cause  of  action  or  counter  claim  arises 
upon  an  account  or  instrument  fcr  the  payment  of  money  only,  it  shall 
be  sufficient  for  the  party  to  deliver  a  copy  of  the  account  or  instrument 
to  the  court,  and  to  state  that  there  is  due  to  him  thereuiwn,  from  tho 
adverse  party,  a  specified  sum,  which  he  claims  to  recover  or  set-off.  The 
court  may,  at  the  time  of  the  pleading,  require  that  the  original  account 
or  instrument  be  exhibited  to  the  inspection  of  the  adverse  party,  and  a 
copy  to  be  furnished ;  or  if  it  be  not  so  exhibited  and  a  copy  furnished, 
may  prohibit  its  being  afterwards  given  in  evidence." 

$  887.  (^  577.)  If  the  plaintiff  annex  to  his  complaint,  or 
file  vriih  the  justice  at  the  time  of  issuing  the  summons,  tho 
original  or  a  copy  of  the  promissory  note,  bill  of  exchange,  or 
other  written  obligation  for  the  payment  of  money,  upon  which 
tho  action  is  brought,  the  defendant  is  deemed  to  admit  the 
genuineness  of  the  signatures  of  the  makers,  indorsers  or  as- 
signors thereof,  unless  he  specifically  deny  the  same  in  his 
answer,  and  verify  the  answer  by  his  oath. 

Stat.  1851, 142,  read  "When  the  defendant  answers  the  complaint  eveiy 
material  allegation  thereiur  not  denied  by  the  answer,  shall,  ou  the  trial, 
be  taken  to  be  true." 

dtat.  1854. 84,  same  as  IS  887,  omitting  "  tne  onginai  or." 


~v 
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OHAPTEK  Vm. 

jrUDaMENTS  (OTHEB  THAli  BY  DEFAULT)  IN  JUS- 
TICES* OOUBTS. 

SEOTZQif  889.  Judgment  by  confesBion. 

990.  Judgment  of  dismissal  entered  in  certain  caeeg  wit 
out  prcgudice. 

891.  Judgment  upon  verdict. 

892.  Judgment  after  trial  by  the  court. 

893.  Judgment  when  the  defendant  is  subject  to  arrest. 

894.  If  the  sum  found  due  exceeds  the  jurisdiction  of  the 

justice,  the  excess  may  be  remitted. 

895.  Offer  to  compromise  before  trial. 

896.  Costs  must  be  included  in  the  judgment. 

897.  Abstract  of  Judgment. 

898.  Abstract  may  be  filed  and  docketed  in  county  clerk's 

office. 

899.  Effect  of  docketing. 

dOO.    Judgment  not  a  lien  unless  abfltiact  is  recorded  In  the 
recorder's  office. 

$  889    (^  536.)  Judgments  upon  confession  may  be  entered 
up  in  any  justices'  court  specified  in  the  confession. 
.    Stat.  185U 135,  inserted  "in  the  state  '  between  "court "  and  "^speci- 
fied." 

8  Cal.  76. 

$  890.  (^  591.)  Judgment  that  the  action  be  dismissed, 
without  prejudice  to  a  new  action,  may  be  entered  with  costs, 
in  the  following  cases : 

1 .  When  the  plaintiff  voluntarily  dismisses  the  action  before 
it  is  finally  submitted. 

2.  When  he  fails  to  appear  at  the  time  specified  in  the  sum- 
mons, or  at  the  time  to  which  the  action  has  been  postponed, 
or  within  one  hour  thereafter. 

3.  WJien,  after  a  demurrer  to  the  complaint  has  "beerh  aus^ 
tained,  the  plainiiff  fails  to  amend  U  within  the  time  allowed  hy 
the  court. 
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4.  When  it  is  objected  at  the  trial,  and  appears  by  the  evi- 
dence, that  ihe  action  is  brought  in  the  wrong  county,  or  town- 
ship, or  city ;  but  if  the  objection  is  taken  and  overruled,  it  is 
cause  only  of  reversal  on  appeal,  and  does  not  otherwise 
invalidate  the  judgment ;  if  not  taken  at  the  trial,  it  is  waived. 

Stat.  1851, 145,  added  "and  shall  not  be  oaose  for  reversal;"  to  last 
Bubdivision. 

18Cal.  128;29  0aL312. 

$  891*  When  a  trial  by  jury  has  been  had,  judgment  must 
be  entered  by  the  justice,  at  once,  in  conformity  with  the 
verdict. 

Vide  §  892  and  note. 

$  898.  When  the  trial  is  by  the  court,  judgment  must  be 
entered  at  the  close  of  the  trial. 

Stat.  1863, 690.91,  read :  "§  594.  Upon  a  verdict,  the  jnatioe  shall  immedi 
atelyrenderjadgment  accordingly.  When  the  trial  is  by  the  justice,  jadg- 
ment  shall  be  entered  immediately  after  the  close  of  the  trial,  if  the  de- 
fendant has  been  arrested  and  is  still  in  custody ;  in  other  cases  it  shall 
be  entered  within  four  days  after  the  close  of  the  trial.  If  the  action 
be  on  a  contract  against  two  or  more  defendants,  and  the  summons  is 
served  on  one  or  more,  but  not  on  all,  the  judgment  shall  be  entered  up 
only  against  those  who  were  served  or  have  voluntarily  appeared,  if  the 
contract  be  a  several  or  a  joint  and  several  contract;  but  if^the  contract 
be  a  joint  contract  only,  the  judgment  shall  be  entered  up  against  all  the 
defendants,  but  shall  only  be  enforced  against  the  joint  property  of  all, 
and  the  individual  property  of  the  defendants  served,  or  who  have  vol- 
nntarily  appeared  in  the  action.  In  an  action  on  a  contract  or  obligation 
in  writing  for  the  direct  payment  of  money,  made  payable  in  a  specified 
kind  of  money  or  currency,  judgment  for  the  plaintiff,  whether  the  same 
be  by  default  or  after  verdict,  may  follow  the  contract  or  obligation,  and 
be  made  payable  in  the  kind  of  mone^  or  currency  specified  therein." 

Stat.  1854, 68,  same  as  stat.  1863,  omitting  the  last  sentence ;  also  the 
words  "or  have  voluntarily  appeared;"  and  also,  "or  who  have  volun- 
tarily apjpeared  in  the  action.^'^ 

Stat.  1851, 145,  same  as  stat.  1863,  omitting  all  after  the  words  "  close  of 
the  trial." 

597.)  When  a  judgment  is  rendered  in  a  case  where 
the  defendantiOtRBJWl^^iCCggt^d  imprisonment  thereon, 
the  fact  t?icU  the  dtfendant  *"  "^  o^.TfSf^^^^j^^^^  c4.^4^^a  i^  ^q 

judgment.  ' 

Stat.  1851, 146,  added  "and  entered  in  the  dooket." 

^  894.  ($  595.)  When  the  amount  found  due  to  either  party 
exceeds  the  sum  for  which  the  justice  is  authorized  to  enter 
judgment,  such  party  may  remit  the  excess,  and  judgment 
may  be  rendered  for  the  residue. 
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$  895,  ($  596.)  If  the  defendant,  at  any  time  before  the 
trial,  offer  in  writing  to  allow  judgment  to  be  taken  against  him 
for  a  specifled  snm,  the  plaintiff  may  immediately  have  judg" 
ment  therefor,  with  the  costs  then  accrued ;  but  if  he  do  not 
accept  such  offer  before  the  trial,  and  fail  to  recover  in  the 
action  a  sum  equal  to  the  offer,  he  cannot  recover  cop  >o,  but 
costs  must  be  adjudged  against  him,  and  if  he  recover,  be  de- 
ducted from  his  recovery.  The  offer  and  failure  to  accept  it 
cannot  be  given  in  evidence,. nor  affect  the  recovery  otherwise 
than  as  to  costs. 

^  890.  The  jastioe  must  tax  and  include  in  the  judgment 
Ae  costs  allowed  by  law  to  the  prevailing  party. 

$  89T.  'The  justice,  on  the  demand  of  a  party  in  whose 
favor  judgment  is  rendered,  must  give  him  an  abstract  of  the 
judgment  in  the  following  form  (filling  blanks  according  to 
the  facts )  : 

Statb  op  Galifobnia, county.    ,  plaintiff,  vs. 

• ,  defendant.    In  justices'  court,  before  ,  justice 

of  the  peace, township  (or  city) , ,  187—.    Judg- 
ment entered  for  plaintiff  (or  defendant)  for  $ ,  on  the 

day  of .    I  certify  that  the  foregoing  is  a  correct 

abstract  of  a  judgment  rendered  in  said  action  in  my  court, 

or  (as  the  case  may  be)  in  the  court  of ,  justice  of  the 

peace,  as  appears  by  his  docket  now  in  my  possession,  as  his 

successor  in  office. 

. > — ,  justice  of  the  peace. 

Vide  8  900  and  note. 

$  898.  The  abstract  may  be  filed  and  docketed  in  the  office 
of  the  county  clerk  of  the  county  in  which  the  judgment  was 
rendered,  and  must  be  docketed  in  the  judgment  docket  of  the 
county  court.  The  time  of  the  receipt  of  the  abstract  by  the 
clerk  must  be  noted  by  him  thereon,  and  entered  in  the  docket. 

vide  i  900  and  note. 

$  899.  From  the  time  of  docketing  in  the  county  clerk's 
office,  execution  may  be  issued  thereon  by  the  county  clerk  to 
the  sheriff  of  any  county  in  the  state,  other  than  the  county  in 
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-which  the  juagmeniwas  rendered,  in  the  same  manner  and 
with  like  effect  as  if  issoed  on  judgments  of  the  county  coortB. 
Vt(f.:  fc'  !)00  and  note. 

^  900.    A  judgment  rendered  in  a  justice  court  creates  no 

lien  upon  any  lands  of  the  defendant,  imless  such  an  ahetraci 

is  filed  and  recorded  in  the  ofSce  of  the  recorder  of  the  county 

in  which  the  lands  are  situated.    When  so  filed  and  recorded, 

such  judgment  is  a  lien  upon  the  lands  of  the  judgment  debtor 

situated  in  that  county. 

Instead  of  last  three  sections,  stat.  18M,  W,  read :  **  S  S99.  The  jaBtice> 
on  demand  of  the  iKtrty  in  whose  favor  iadsinent  ia  nmdered,  shall  give 
him  a  transcript  thereof,  which  may  be  nled  and  docketed  in  the  o£Bce  of 
the  clerk  of  the  county  where  the  judgment  waa  rendered.  The  time  of 
the  receipt  of  the  transcript  by  the  county  clerk,  shall  be  noted  by  him 
thereon  and  entered  in  the  doiicet;  and  from  that  time  executions  may 
be  issued  by  the  county  clerk  on  such  judgments  to  the  sheniif  of  any 
other  county  of  the  state,  in  the  same  manner  as  upon  judgments 
revovered  in  the  higher  courts.  All  process  upon  judgmente  recovered 
in  justice's  courts,  to  be  execttted  within  the  same  county,  shall  be 
issued  by  the  j  natice  or  his  successors  in  oflBce.  Ifo  judgment  rendered  dj/ 
ajuxlire  uf  the  jiettce  xhall  create  any  litti  upon  any  Icmda  ofUvt  dej'endaHt^  toilets  a 
tranicripl  nf  nwh  jedgment^  eertined  hy  the  jmUce^  be  filed  and  recorded  in  tha 
f0iee  of  the  rttrarder.  When  Huch  tranmrriptjbi  to  he  filed  in  any  other  county  tktM 
that  in  ichirh  the  juMce  resitks,  each  tranecripl  shall  be  aceompamed  teith  the  cer^ 
t{ficaie  qf  the  county  clerk  aa  to  the  official  charater  of  the  justice.  When  no  filed 
and  recoriM  in  the  office  of  tJte  recorder  for  any  county t  euch  judgment  ehall  eonr- 
tttUnle  H  lien  upon,  and  bind  the  lands  mm  iene)nent»  of  the  juagment  ddjfOTf  tUtt- 
ated  in  the  county  wftere  such  traneeript  mau  be  filed  and  recorded  in  faoor  oftueh 
Judgutent  creditor  as  if  euch  judgmerU  had  been  rendered  in  (he  dMriri  court  o/ 
Bitch  county" 

Stat.  1851,  Ui,  %  699,  omitt«d  from  stat.  18»,  the  italieised  worda. 

27  CaL  370. 


CHAPTEE  IX. 

EXECtmONB  VEOTA  JUSTIOES'  OOtJBTS. 

flccxioK  901 .  Execution  may  issue  at  any  time  "witbln  flye  years. 

902*  Execution,  contents  of 

903.  Renewal  of  execution. 

004.  Ihxty  of  officer  receiving  execution. 

905.  Proceedings  supplementary  to  executko. 

^  OOl.  ( §  600. )  Execution  for  the  enforcement  of  a  judg- 
ment  of  a  justice's  court  may  be  issued  by  the  Justice  who  eiv 
tered  Uie  judffmentt  or  his  successor  in  office,  on  the  application 
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of  the  party  entitled  thereto,  at  any  time  ffithin  five  years 
from  the  entry  of  judgment. 
8  Cal.  512 ;  16  Gal.  372 ;  26  Cal.  156. 

^  oca.  ( ^  601. )  The  execution  must  be  directed  to  tlic 
sheriff  or  to  a  constable  of  the  county,  and  must  be  subscribed 
by  the  justice  and  bear  date  the  day  of  its  delivery  to  the  officer. 
It  must  mtelligibly  refer  to  the  judgment,  by  stating  the 
names  of  the  parties,  and  the  name  of  the  justice  before  whom, 
and  of  the  county  and  the  township  or  city  where,  and  the  time 
when,  it  was  rendered ;  the  amount  of  judgment,  if  it  be  for 
money ;  and,  if  less  than  the  whole  is  due,  the  true  amount 
due  thereon.  It  must  contain,  in  like  cases,  similar  directions 
to  the  sheriff  or  constable,  as  are  required  by  the  provisions 
of  title  nine,  part  two,  of  this  code,  in  an  execution  to  the 
sheriff. 

Stat.  1851, 146,  inserted  "  when  issued  by  a  justice,"  between  "  execu- 
tion "  and  "  must ; "  also,  "  by  whom  the  judgment  was  rendered,  or  his 
successor  in  office,"  between  " subscribed  by  "  and  *' and  bear;"  also, 
"to  be  executed,"  after  "  officer,"  and  before  " it." 

17  Cal.  294. 

$  903.  ( N.  8. )  An  execution  may,  at  the  request  of  the  j  udg- 
ment  creditor,  be  renewed  before  the  expiration  of  the  time  fixed 
for  its  return,  by  the  word  "renewed"  written  thereon,  with 
the  date  thereof,  and  subscribed  by  the  justice.  Such  renewal 
has  the  effect  of  an  original  issue,  and  may  be  repeated  as 
often  as  necessary.  If  an  execution  is  returned  unsatisfied, 
another  may  be  afterwards  issued. 

$  904.  ( ^  602. )  The  sheriff  or  constable  to  whom  the 
execution  is  directed  must  execute  the  same  in  the  same  man- 
ner as  the  sheriff  is  required  by  the  provisions  of  title  nine, 
part  two,  of  this  code,  to  proceed  upon  executions  directed  to 
him;  and  the  constable,  when  the  execution  is  directed  to 
him,  is  vested  for  that  purpose  with  all  the  powers  of  the 
sheriff. 

Stat,  issi,  146. 

Stat.  1854, 69,  added  the  words  "and  after  issuing  an  execution,  and 
either  before  or  after  its  return  (if  the  same  be  returned  unsatisfied 
dither  in  whole  or  in  (Mrt),  the  judgment  ci-editor  shall  be  entitled  to 
an  order  from  the  justice,  requinn?  the  judgment  debtor  to  attend  at  a 
time  to  bo  designated  in  the  order,  and  answer  concerning  his  property 
before  such  justice,  and  the  attendance  of  such  debtor  may  be  enforced 
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hy  the  jiutioe.  On  his  attendftnoe,  saoh  debtor  majr be  ejEunined  under 
oath  concerning  hie  property ;  and  any  person  alleged  to  have  in  his 
hands  property,  moneys,  effects  or  credits  of  the  jadgment  debtor,  may 
also  be  required  to  attend  and  be  examined,  and  the  jastice  may  order 
any  property  in  the  hands  of  the  judgment  debtor,  or  any  other  person, 
not  ezenvpt  from  execution,  belonging  to  such  debtor,  to  be  applied 
towards  the  satisfaction  of  the  judgment,  and  the  justice  may  enforce 
snch  order  by  imprisonment  until  complied  with;  but  no  judgment 
debtor  or  other  person  shall  be  required  to  attend  before  the  justice  out 
of  the  county  in  which  he  resides/' 


^  905.  The  sections  of  this  code,  from  seven  hundred  and 
fourteen  to  seven  hundred  and  twenty-one,  both  inclusive,  are 
applicable  to  justices'  courts,  the  word  '* constable"  being 
substituted,  to  that  end,  for  the  word  "  sheriff,"  and  the  word 
"justice"  for  the  word  "judge." 
47  CaL  132. 


CHAPTER    X. 

CONTEMPTS  IX  JUSTICES'  COURTS. 

BscnoN  906.  Oontempts  a  justioe  may  ponish  for. 

907.  Proceedings  for  contempt. 

908.  Same. 

909.  Punishments  for  contempts. 

910.  The  conviction  most  be  entered  in  the  docket. 

$  906.    ( ^  616. )    A  justice  may  punish  as  for  contempt, 
persons  guilty  of  the  following  acts,  and  no  other : 

1.  Disorderly,  contemptuous  or  insolent  behavior  towards 
the  justice  while  holding  the  court,  tending  to  interrupt  the 
due  course  of  a  trial  or  other  judicial  proceeding. 

2.  A  breach  of  the  peace,  boisterous  conduct  or  violent  dis- 
turbance in  the  presence  of  the  justice,  or  in  the  immediate 
vicinity  of  the  court  held  by  him,  tending  to  interrupt  the 
due  course  of  a  trial  or  other  judicial  proceeding. 

3.  Disobedience  or  resistance  to  the  execution  of  a  lawful 
order  or  process,  made  or  issued  by  him. 

4.  Disobedience  to  a  subpoena  duly  served,  or  refusing  to 
bo  Hwom  or  to  answer  as  a  witness. 

c.  o.  p.— »6 
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5.  Rescuing  ai^  person  or  property  in  fhe  custody  of  an 
officer  by  virtue  of  an  order  or  process  of  the  court  held  by 
him. 

$  OOt.  (^  617.)  When  a  contempt  is  committed  in  the 
immediate  view  and  presence  of  the  justice,  it  may  be  pun- 
ished summarily ;  to  that  end  an  order  must  be  made  reciting 
the  facts,  as  they  occurred,  and  adjudging  that  the  person 
proceeded  against  is  thereby  guilty  of  contempt,  and  that  he 
be  punished  as  therein  prescribed. 

$  908.  ( $  617. )  When  the  contempt  is  not  committed  in 
the  immediate  view  and  presence  of  the  justice,  a  warrant  of 
arrest  may  be  issued  by  such  justice,  on  which  the  person  so 
guilty  may  be  arrested  and  brought  before  the  justice  imme- 
diately,  when  an  opportunity  to  be  heard  in  his  defence,  or 
excuse  must  be  given.  The  justice  may,  thereupon,  discharge 
him,  or  may  convict  him  of  thQ  offence. 

$  909.  ( $  617. )  A  justice  may  pumsh  for  contempts  by 
fine  or  imprisonment,  or  both ;  such  fine  not  to  exceed  in  any 
case  one  hundi*ed  dollars,  and  such  imprisonment  one  day. 

47  Cal.  132. 

§  910.  ( $  618. )  The  conviction,  specifying  particularly 
the  offence  and  the  judgment  thereon,  must  be  entered  by  the 
justice  in  his  docket. 


CHAPTER  XI. 

DOCKETS  OP  JUBTIOES. 

SaoxioN  911     Docket,  vlwt  to  contain. 

912.  Entries  therein  primary  evidence  of  the  fafita 

913.  An  index  to  the  docket  must  be  kept. 

9U.    Dockets  must  be  delivered  by  Justice  to  his  saccessor 

€jtr  to  county  clerk. 
916.    Proceedings  when  office  becomes  vaeaat  and  before  ■ 

successor  is  appointed* 
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DOCKETS. 


(  911 


Section  916,    A  Justice  may  iBsue  execntion  or  other  proceM  upon 

the  docket  of  his  predecessor. 

917.  Successor  of  a  Justice,  who  shall  be  deemed. 

918.  If  two  Justices  might  be  deemed  successors,  the 

county  Judge  shall  designate  one. 


(  911.  ( (  604. )  Every  jnstioe  must  keep  a  book,  denomi' 
nated  a  "  docket,"  in  which  he  must  enter : 

1.  The  title  of  every  action  or  proceeding. 

2.  The  object  of  the  action  or  proceeding ;  and  if  a  sum 
of  money  is  churned,  the  amount  thereof. 

3.  The  date  of  the  summons,  and  the  time  of  its  return ; 
and  if  an  order  to  arrest  the  defendant  is  made>  or  a  writ  of 
attachment  is  issued,  a  statement  of  the  fact. 

4.  The  time  when  the  parties,  or  either  of  them,  appear,  or 
their  non-appearance,  if  default  is  made ;  a  minute  of  the 

and  motions ;  if  in  writing,  referring  to  them ;  if 
not  in  wHt&lg^i^oncisc  statement  of  the  material  parts  of  the 
pleadings,  and  ofSollWiai^Qade  during  the  trial  by  either 
party,  and  his  decisions  thereon. 

6.  Every  adjournment,  stating  on  w&lKS^tS|^£fttion, 
whether  on  oath,  evidence  or  consent,  and  to  what  time. 

6.  The  demand  for  a  trial  by  jury,  when  the  same  is  made, 
and  by  whom  made,  the  order  for  the  jury,  and  the  time  ap. 
pointed  for  the  return  of  the  jury  and  for  the  trial. 

7.  The  names  of  the  jurors  who  appear  and  are  sworn,  and 
the  names  of  all  witnesses  sworn,  and  at  whose  request. 

8.  The  verdict  of  the  jury,  and  when  received ;  if  the  jury 
disagree  and  are  discharged,  the  fact  of  such  disagreement 
and  discharge. 

9.  The  judgment  of  the  court,  specifying  the  costs  included 
and  the  time  when  rendered. 

'Mii^ffliiBjafltoL.^BLg-Wgi^ria?,  wTien  made  and  how  dis- 
posed of,  ^^^^'^^^■■■^^^^■^■^^■^^ 

11.  The  issuing  of  the  execution,  when  issued  and  to  whom  . 
the  renewals  thereof,  if  any,  and  when  made,  and  a  statement 
of  any  money  paid  to  the  justice,  when  and  by  whom. 

12.  The  receipt  of  a  notice  of  appeal,  if  any  be  given,  and 
of  the  appeal  bond,  if  any  be  filed. 
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Stat.  1855,197. 

Stat.  1851, 146,  omitted  in  subdivision  4,  the  words  "and  motions;" 
also,  "  and  of  all  motions  made  daring  the  trial  by  either  party,  and  his 
decisions  thereon;"  also,  in  subdivision  12,  the  words  "and  of  the  ap- 
peal bond,  if  any  be  filed ;"  also  subdivision  10 

10  Gal.  83 ;  15  Oal.  296 ;  34  Cal.  321. 

$  9ia.  ( ^  605. )  The  several  particulars  of  the  last  section 
specified  must  be  entered  under  the  title  of  the  action  to  which 
they  relate,  and  (unlesa  otherwise  in  this  tiUe  provided)  at  the 
time  when  they  occur.  Such  entries  in  a  justice's  docket,  or 
a  transcript  thereof,  certified  by  the  justice  or  his  successor  in 
ofSce,  are  primary  evidence  of  the  facts  so  stated. 

32  CaL  49;  34  Gal.  32L 

$  913.  ^  ^  C06. )  A  justice  must  keep  an  alphabetical  index 
to  his  docket,  in  which  must  be  entered  the  names  of  the  par- 
ties to  each  judgment,  with  a  reference  to  the  page  of  entry. 
The  names  of  the  plaintiffs  must  be  entered  in  the  index,  in 
the  alphabetical  order  of  the  first  letter  of  the  family  name. 

$  914.  ( $  607. )  Every  justice  of  the  peace,  upon  the  ex- 
piration of  his  term  of  office,  must  deposit  with  his  successor 
his  official  dockets  and  all  papers  filed  in  his  office,  as  well  his 
own  as  those  of  his  predecessors,  or  any  other  whiohjnay  be 
in  his  custody  to  be  kep^  as  publia  records. 

Vide  i  915  and  note. 

$  915«  ( $  607. )  If  the  office  of  a  justice  become  vacant  by 
his  death  or  removal  from  the  township  or  city,  or  otherwise, 
before  his  successor  is  elected  and  qualified,  the  docket  and 
papers  in  possession  of  such  justice  must  be  deposited  in  the 
office  of  some  other  justice  in  the  township,  to  be  by  him  de- 
livered to  the  successor  of  such  justice.  If  there  is  no  other 
justice  in  the  township,  then  the  docket  and  papers  of  such 
justice  must  be  deposited  in  the  office  of  the  county  clerk  of 
the  county,  to  be  by  him  delivered  to  the  successor  in  office 
of  the  justice. 

Stat  1851,  147^  read:  "  It  shall  be  the  duty  of  every  justice,  upon  the 
expiration  of  his  term  of  ofSoe,  to  deposit  with  his  successor  nis  official 
dockets,  as  well  his  own,  as  those  of  nis  predecessors,  which  may  be  in 
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possession  of  snoh  Jnstioe  shall  be  deposited  with  the  oonnfc^  clerk  of 
the  county,  to  be  Iqr  him  delivered  to  the  snooessor  in  ofiSce  of  the 
justice." 

Stat.  1863, 232,  read:  *'It  shall  be  the  duty  of  every  justice  of  the 
peace,  upon  the  expiration  of  his  term  of  office,  to  deposit  with  his  suc- 
cessor his  official  dockets  and  all  papers  filed  in  his  office,  as  weM  his 
own  as  those  of  his  predecessors,  or  any  other  which  may  be  in  his  cus^ 
tody,  to  be  kept  as  public  records.  If  the  office  of  ,a  justice  become 
▼acant  by  his  death,  or  removal  from  the  township  or  city,  or  otherwise, 
before  his  successor  is  elected  and  qualified,  the  docket  and  papers  in 
possession  of  such  justice  shall  be  deposited  in  the  office  of  some  4>thor 
Tostice  in  the  township^  to  be  by  him  delivered  to  the  successor  of  said 
justice ;  and  while  in  his  possession,  ho  may  issue  execution  on  a  judg- 
ment there  entered  and  unsatisfied,  in  the  same  manner  and  with  the 
same  effect  as  the  justice  by  whom  the  judgment  was  entered  might 
have  done.  If  there  be  no  other  justice  in  the  township,  then  the 
dockets  and  papers  of  such  justice  shall  be  deposited  in  tne  office  of 
the  county  clerk  of  the  county,  to  be  by  him  delive'ed  to  the  successor  in 
office  of  t^e  justice." 

Stat.  1869-70,  inserted  in  1863,  the  words  "  mav  make  all  orders  in  pro- 
ceedings supplemental  to  execution,  and  may  file  notices  and  undertak- 
ings on  appeu,  and  may  take  the  justification  of  the  sureties,  and  on  the 
fihng  of  the  undertaking  on  appeal,  order  stay  of  execution,"  between 
the  words  "  unsatisfied  'and  "  in  the  same  manner." 

Stat.  1867-68, 276,  provided  for  the  presiding  justice  of  the  peace  taking 
possession  of  the  dockets  of  former  justices  of  the  peace. 

^  916.  ($  608.)  Any  justice  with  whom  the  docket  of  his 
predecessor  or  of  another  justice  is  deposited,  has  and  may  ex" 
erdse  6yer  all  actions  and  proceedings  entered  in  such  docket, 
the  same  jurisdiction  as  if  originally  commenced  before  him. 
In  case  of  the  creation  of  a  new  county,  or  the  change  of  the 
boundary  between  two  counties,  any  justice  into  whose  hands 
the  docket  of  a  justice  formerly  acting  as  such  within  the  same 
territory  may  come,  is,  for  the  purposes  of  this  section,  con- 
sidered the  successor  of  such  former  justice. 

Stat.  1851, 147,  read:  "Any  justice  with  whom  the  docket  of  his  pre- 
decessor is  deposited,  may  issue  execution  on  a  judgment)  there  entered 
and  unsatisfied,  in  the  same  manner,  and  with  the  same  efi'ect  as  the 
justice  by  whom  the  judgment  was  entered  might  have  done." 

Stat.  1855, 304,  sameas  stat.  1851,  inserting  "  or  other  process,"  between 
"execution"  and  "on;"  also  adding,  thereto,  the  last  sentence  of  h  016 

Stat.  1863, 232.  same  as  above  section  916.  substituting  for  the  first  sen- 
tence thereof,  the  following:  "Any justice  with  whom  the  docket  of 
his  predecessor  is  deposited  shall  have  and  exercise  over  all  actions  and 

Sroceedings  entered  m  the  docket  of  his  predecessor,  the  same  jurisdic- 
lon  as  if  originally  commenced  before  him." 

$  917.  ($  609.)  The  justice  elected  to  fill  a  vacancy  is  the 
successor  of  the  justice  whose  office  became  vacant  before  the 
expiration  of  a  full  term.  When  a  full  term  expires,  the  same 
or  another  person  elected  to  take  office  in  the  same  township 
or  city,  from  that  time  is  the  successor. 
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^  918.  (^  610.)  When  two  or  more  justices  are  equally  en- 
titled, undor  the  last  section,  to  be  deemed  the  successors  in 
office  of  the  justice,  the  county  judge  must,  by  a  certificate 
subscribed  by  him  and  filed  in  the  office  of  the  county  clerk, 
designate  which  justice  is  the  successor  of  a  justice  going  out 
of  office,  or  whoeejoffice  has  become  vacanl 


CHAPTER  Xn 

GENERAIi    PBOVISIONS    BELATING    TO   JUSTICES' 

COURTS. 

SscxiON  919.    Justices  may  issue  Bubpaenas  and  final  process  to  auy 

part  of  the  comity. 
920l    BlanlES  must  be  filled  in  all  papers  issued  by  a  justice, 

except  subpoenas. 
921.    Jiistioes  to  receive  all  moneys  collected  and  pay  same 

to  parties. 
92*2.    In  case  of  disability  of  Justice,  another  Justice  may 

attend  on  his  behalf. 

923.  Justices  may  require  security  for  costs. 

924.  Who  entitled  to  costs. 

925.  What  provisions  of  code  applicable  to  justices'  courts. 

(  919.  (^  619.)  Justices  of  the  peace  may  issue  subpoenas 
in  any  action  or  proceeding  in  the  courts  held  by  them,  and 
final  process  on  any  judgment  recovered  therein,  to  any  part 
of  the  county. 

Stat  1851, 149. 

Stat.  1863, 4B6,  added  the  words:  "A  jnstioe  of  the  peace  may  issue 
summons  to  any  person,  a  resident  of  the  proper  township,  to  appear 
before  him,  at  his  office,  to  act  as  interpreter  in  any  action  or  proceeding 
in  the  courts  held  by  him.  Such  summons  shall  be  served  and  returned 
in  like  manner  as  a  subpoena  issued  by  a  justice.  Any  person  so  sum- 
moned shall,  for  a  failure  to  attend  at  the  time  and  place  named  in  the 
summons,  be  deemed  guilty  of  a  contempt,  and  may  be  punished  ao- 
oordiogly." 

(  990.  ($  611.)  The  summons,  execution  and  every  other 
paper  made  or  issued  by  a  justice,  except  a  subposna,  must  be 
issued  without  a  blank  left  to  be  filled  by  another,  otherwise  it 
is  void. 
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(  931.  ({  633.)  Justices  of  the  peace  moat  receive  from  the 
eberiff  or  oonatsblm  of  their  CDonty,  all  taone^  collected  on 
anj  process  or  order  issued  from  their  ooorts  respectively,  nod 
sll  monejs  paid  to  them  in  their  officisl  cqncity,  and  mnst  pqr 
Uie  same  over  to  the  parties  entitled  or  aathorized  *o  receive 
thiem,  without  delay. 

nuj  be  niDOTvd  from  their  office,  *nd  Hhrnll  be  dHiiDBd  snillj  of  a  uub- 
demeuDr.'- 

(  099.  (j  612.)  In  oase  of  the  siaknegs  or  other  disabili^, 
or  uecessuy  absence  of  ■  joBtioe,  on  a  letnm  of  a  snminons 
or  at  Uie  Idne  appointed  foe  a  trial,  another  justice  of  the  same 
township  or  oity  may,  at  his  request,  attend  in  his  belkalf,'  and 
Qierenpon  is  vested  with  the  power,  for  the  time  being,  of  the 
^tice  Iiefore  whom  the  smnmona  was  returnable.  In  that 
oase,  the  proper  entry  of  ttie  prooeedings  before  the  attending 
Jnattce,  subscribed  by  him.  most  lie  made  in  the  docket  of  the 
jnetioo  b^ore  whom  the  snmmons  was  retomable.  KUie  oaee 
is  adjonmed,  tliejostioe  before  whom  fitesommona  was  return- 
able ma;  resume  Jnrisdictioa. 

f  9as.  ((  634.)  Jnatices  may,  in  all  cases,  reqnlre  a  deposit 
of  money  or  an  undertaking,  as  security  for  costs  of  ooort,  lie- 
fore  iisning  a  summons. 
^mltti,,JLtambB  pcevailiug  party  in  Justices'  oonrts  is 

aUowed  to  the  preraiUnt 


t  detAtmin^  Uia  r^hU  of 

f  9!tS.  {N.  9.)  Justices'  c 
limited  Jurisdiction,  only  thi 
are,  iu  their  natnro,  applicable  to  the  organization,  powers  and 
conrse  of  prooeedings  in  jnstioos'  conrts,  or  which  haTo  been 
made  applicable  by  special  provisions  in  this  title,  are  applio- 
alde  to  Jastiees'  courts  and  the  proceedingB  therein. 
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TITLE    XII. 

PROCEEDINGS  IN  CIVIL  ACTIONS  IN  POLICE  COURTS. 

SscxxoN  929.  How  commenced. 

930.  Summons  must  issue  on  filing  complaint. 

931.  Defendant  m^y  plead  orally  or  in  writing. 

932.  Trial  by  Jury,  when  defendant  .is  entitled  to. 

933.  Proceedings  to  be  conducted  as  in  justices'  courts. 

$  9J39.  ($636.)  Ciyil.actions  in  police  courts  are  commenoed 
by  filing  a  complaint,  Betting  forth  the  violation  of  the  ordin- 
ance complained  of,  with  each  particulars  of  time,  place  and 
manner  of  violation  as  to  enable  the  defendant  to  understand 
distinctiy  the  character  of  the  violation  complained  of,  and  to 
answer  tiie  complaint. .  The  ordinance  may  be  referred  to  by 
its  title.  The  complaint  must  be  verified  by  the  oath  of  the 
party  complaining,  or  of  his  attorney  or  agent. 

Stat.  1851, 151,  read  "  recorders  and  mayors  "  instead  of  "  police.'* 

$  930.  ($  637.)  Immediately  after  filing  the  complaint  a 
summons  must  be  issued,  directed  to  the  defendant,  and  re- 
turnable either  immediately  or  at  anytime  designated  therein, 
not  exceeding  four  days  from  the  date  of  its  issuing. 

$  931.  (^  638.)  On  the  return  of  the  summons  the  defend- 
ant may  answer  the  complaint.  The  answer  may  be  oral  or  in 
writing,  and  immediately  thereafter  the  case  must  be  tried, 
unless,  for  good  cause  shown,  an  adjournment  is  granted. 

Stat.  1851, 151,  read  '*  may  plead  to  the  complaint,  or  he  may  answer  or 
deny  the  same; "  also,  **  such  plea,  answer,  or  denial,"  instead  of  "  may 
answer  the  complaint; "  and  "  the  answer." 

$  93^  (^  639.)  In  all  actions  for  violation  of  an  ordinance, 
where  the  fine,  forfeiture  or  penalty  imposed  by  the  ordinance 
is  less  than  fifty  dollars,  the  trial  must  be  by  the  court.  In 
actions  where  the  fine,  forfeiture  or  penalty  imposed  by  the 
ordinance  is  over  fifty  dollars,  the  defendant  is  entitied  to  a 
trial  by  jury. 

Stat.  1851, 151,  read  "if  demanded  by  him,  to  a  jury  of  six  persons" 
instead  of  "  to  a  trial  by  j  my." 
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$  933.  (^  641.)  All  proceedings  iu  dvil  actions  in  police 
courts  most,  except  as  in  this  title  otherwise  provided,  be  con- 
ducted in  the  same' manner  as  civil  actions  in  justices'  courts. 

Stat.  1851. 152,  read  "reoorden  and  mayoss  "  inatead  of  "  polioe." 
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3.  From  on  order  granttng  or  refiuiug  a  new  trial ;  from 
aa  order  graatJng  or  dUsolviiig  im  injunclioa  ;  from  an  order 
refuging  to  gntat  or  diasolve  an  injunotioii ;  from  an  order 
diesolving  or  refiuing  to  diSBolto  ui  attachment;  from  an 
order  graJUing  or  rouging  to  grant  a  change  of  Oie  plaee  cf 
iriat;  from  im;  BpecUl  order  made  after  final  Judgment,  and 
from  Bji  ictorlocatory  judgment  in  actiona  for  partition  of  real 
property,  within  sixty  days  after  the  order  or  interlocutor; 
Judgment  is  made  and  entered  in  tOie  miQateB  of  the  court 
orJUedwUh the  clerk. 
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($  837.)  An  appeal  is  taken  by- 

1.  i*  iini^witt^^  clerk  of  the  court  in  which  the  judgment 
or  order  appealeanf^tMi^^ntered  or  filed,  a  notlca  stating  the 
appeal  from  the  same,  orsmllNmimfic  part  thereof. 

2.  Filing  at  the  same  time  an  unde^aheag  on  appeal ;  and, 

3.  Serving  a  copy  of  the  notice  of  iij_ij[ii  il  iii'ilMimi'liii    mli  i  mi 
party  or  his  attorney. 

Stat.  1851, 105, read:  "The  appeal  shall  be  mode  by  filing  with  tho 
clerk  of  the  court,  with  whom  the  judgment  or  order  appealed  from  is 
entered,  a  notice  stating  the  appeal  from  the  same,  or  some  specific  part 
thereof,  and  serving  a  copy  of  the  notice  upon  the  adverse  iNurty  or  his 
attorney." 

24Cal.364;29CaI.224. 

Filing  and  serving  notice :  7  Cal.  214 ;  9  O&l.  641 :  10  CaL  31, 185, 490 ;  22 
Gal.  6oO ;  24  Cal.  94,  609 ;  26  Cal.  262 ;  29  CaL  460 ;  30  Oal.  527 ;  31  Cal.  107 ;  32 
Cal.  475;  35  Cal.  184 ;  88  Cal.  637. 

^  941.  ($  348.)  The  undertaking  on  appeal  must  be  in 
-ivriting,  and  must  be  executed  on  the  part  of  the  appellant,  by 
at  least  two  sureties,  to  the  effect  that  the  appellant  will  pay  all 
damages  and  costs  which  may  be  awarded  against  him  on  the 
appeal,  or  on  a  dismissal  thereof,  not  exceeding  three  hundred 
dollars ;  or  that  sum  must  be  deposited  with  the  clerk  with 
whom  tho  judgment  or  order  was  entered,  to  abide  the  event 
of  the  appeal. 

Vide  %  9a. 

Stat.  1851, 106,  read :  "  To  render  an  appeal  effectual  for  any  purpose, 
in  any  case,  a  written  undertaking  shall  be  executed  on  the  part  of  the 
appellant,  by  at  least  two  sureties,  to  the  effect  that  the  appellant  will 
pay  all  damages  and  costs  which  may  be  awarded  against  nim  on  tho 
appeal,  not  exceeding  three  hundred  dollars;  or  that  sum  shall  be  de- 
posited with  th  J  clerk  with  whom  the  judgment  or  order  was  entered, 
to  abide  the  event  of  the  appeal.  Such  undertaking  shall  be  filed,  or 
such  deposit  made  with  the  clerk  within  five  days  after  the  notice  of 
appeal  is  filed." 

7  Cal.  244;  9  Cal.  33, 278;  10  Cal.  185;  13  Cal.  606;  21  Cal.  512;  23  Cal.  136, 

528. 

(  94a.  ($  349.)  If  the  appeal  be  from  a  judgment  or  order 
directing  the  payment  of  money,  it  does  not  stay  the  execution 
of  the  judgment  or  order,  unless  a  written  imdertaking  be 
executed  on  the  part  of  the  appellant,  by  two  or  more  sureties, 
to  the  effect  that  they  are  bound  in  double  tho  amount  named 
in  the  judgment  or  order ;  that  if  the  judgment  or  order  ap- 
pealed from,  or  any  part  thereof,  be  affirmed,  or  the  appeal  he 

c.  c.  p. — av 
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li«^^ti8secZ,  the  appellant  will  pay  the  amoimt  directed  to  be 
|iiiii1rr\^iil^iiii1|  mi  iil  or  order,  or  the  part  of  such  amount  as 
to  which  ih^triiign^t  or  order  is  affirmed,  if  affirmed  only  in 
part,  and  all  damagBihwK^osts  which  may  be  awarded  against 
the  appellant  upon  the  a^S!6i^^hen  the  judgment  or  order 
appealed  from  is  made  i)ayable  inf^^i^fied  kind  of  money  or 
currency,  the  undertaking  required  byuSfeNi^g^on  must  be 
drawn  and  made  payable  in  the  same  kind  ofm^its^r  cur^ 
rency  specified  in  such  judgment. 

Fit2tf§§947»948. 

Stat.  1863, 690,  insertod  the  words  "stating  their  places  of  residence 
and  occupation,"  between  "sureties"  and  "to  the  effect; "  but  omitted 
the  words  in  UaUct. 

Stat.  1851, 106>7,  omitted  the  last  sentence;  also  the  words  in  italics. 

10  Gal. 335;  13  Gal.  502;  15  Gal.  327,  374;  25  Gal.  337;  29  Gal.  138;  40  Gal. 
378. 

$  943.  (^  350.)  If  the  judgment  or  order  appealed  from 
direct  the  assignment  or  delivery  of  documents  or  personal 
property,  the  execution  of  the  judgment  or  order  cannot  be 
stayed  by  appeal,  unless  the  things  required  to  be  assigned  or 
deUyered  be  placed  in  the  custody  of  such  officer  or  receiver  as 
the  court  may  appoint ;  or  unless  an  undertaking  be  entered 
into  on  the  part  of  the  appellant,  with  at  least  two  suretiest 
and  in  such  amount  as  the  court,  or  the  judge  thereof,  or 
county  judge,  may  direct,  to  the  effect  that  the  appellant  will 
obey  the  order  of  the  appellate  court  upon  the  appeal. 

T«fe§§947,948. 

^  944.  (J  351.)  If  the  judgment  or  order  appealed  from 
direct  the  execution  of  a  conveyance  or  other  instrument,  the 
execution  of  the  judgment  or  order  cannot  be  stayed  by  the 
appeal  until  the  instrument  is  executed  and  deposited  with  the 
clerk  with  whom  the  judgment  or  order  is  entered,  to  abide  the 
judgment  of  the  appellate  court. 

$  945,  ( $  352. )  If  the  judgment  or  order  appealed  from 
direct  the  sale  or  delivery  of  possession  of  real  -propeTtj,  the 
execution  of  the  same  canpot  be  stayed,  unless  a  written  un> 
dertaking  be  executed  on  the  part  of  the  appellant,  with  two 
or  more  sureties,  to  the  effect  that  during  the  possession  of 
such  property  by  the  appellant,  he  will  not  commit,  or  suffer 
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to  be  committed,  any  waste  thereon,  and  that  if  the  judgment 
be  affirmed,  or  the  appeal  dismissed^  he  .will  pay  the  value  of 
t!ie  use  and  occupation  of  the  property  from  the  time  of  the 
appeal  until  the  delivery  of  possession  thereof,  pursuant  to 
the  judgment  or  order,  not  exceeding  a  sum  to  be  fixed  by  the 
judge  of  the  court  by  which  the  judgment  was  rendered  or 
order  made,  and  which  must  be  specified  in  the  undertaking. 
When  the  judgment  is  for  the  sale  of  mortgaged  premises,  and 
the  payment  of  a  deficiency  arising  upon  the  sale,  the  under- 
taking must  also  provide  for  the  payment  jof  such  deficiency. 

vide  §§  947,  948. 

21  CaL  233;  25  Cal.  337 ;  29  Cal.  11. 

to.  (  $  353. )  Whenever  an  appeal  is  perfected,  as  pro- 
videc^n  the  preceding  sections  of  this  chapter,  it  stays  all 
furtheri^oceedings  in  the  court  below  upon  the  judgment  or 
order  appea^^rom,  or  upon  the  matters  embraced  therein ; 
but  the  court  D^ow  may  proceed  upon  any  other  matter  em- 
braced in  the  acub^and  not  affected  by  the  order  appealed 
from.  And  the  cou^^ow  may,  in  its  discretion,  dispense 
with  or  limit  the  securil^i^auired  by  this  chapter,  when  the 
appellant  is  an  executor,  adnHmstrator,  trustee  or  other  per- 
son acting  in  another's  right*  on  appeal  from  an  order  dis- 
solving an  attachment  does  not  c^Hmue  in  force  an  attach- 
ment, unless  an  undertaking  be  executeS^d  filed  on  the  part 
of  the  appellant,  by  at  least  two  sureties,  i^limble  the  amount 
of  the  debt  claimed  by  him,  that  the  appellant  wlUpay  all  costs 
and  damages  which  the  respondent  may  sustain  c^^^ason  of 
the  attachment,  in  case  the  order  of  the  court  belo^ii^  sus- 
tained; and  unless,  within  five  days  after  the  entry 
order  appealed  from,  and  such  appeal  be  perfecte<l. 

Stat.  1865-66, 707»  inserted  the  words,  "and  on  appeal,  and  filin^r  an 
appeal  bond  on  appeal  from  an  order  discharging  an  attachment,  said 
atuu;hment  shalfnot  be  dissolved,  but  shall  remain  in  full  force  until 
the  cause  be  disposed  of  on  appeal,"  between  "embraced  therein,"  and 
"  but  the  court ,  '  olso  the  words,  "  also,  notice  of  the  appeal  be  given," 
between  "  and  unless  "  and  "  within  five  days ; "  also  the  words  "  service 
of  the  notice  of,"  between  "five  da^s  after"  and  "the  entry;"  alsj 
added  the  words,  "and  the  undertaking  in  this  section  mentioned  bo 
filed  within  five  days  thereafter." 

Qtat.  1851,  107,  omitted  all  after  the  words,  "another's  rights:"  also 
read,  "  matter  included,"  instead  of  "  embraosd.; "  also  inserted  "judg- 
ment or,"  before  "  order  appealed  from/' 

7  Cal.  132. 


(  MJ.  (  5  851. 1  Tho  undertaMnga  prescribed  by  BaoaoDS 
cine  hundred  and  forty^one,  nine  hundred  and  fort7-two,  nine 
hundred  &nd  forly-tliree  and  nine  linndred  and  forty-five,  may 
be  in  one  instnunent  oc  several,  »t  the  option  of  the  ^ipdlluit. 

^^{■IS.    ( }  355. )    The  adrerse  par^  may  except  to  the 

suffiS^y  of  tho  aiu-eljes  to  tho  ondcrtBldng  or  undertakings 
mcntiooS^u  aectionu  nine  hundred  and  forty-one,  nine  hun- 
drtd  jLnd  lul^two,  nine  hundred  and  forty-ihn^  Hind  nino 
liucdied  and  fSt^fi^^i  ^'  '"y  ^^^  nitliiii  thirty  days  after 
the  filing  of  euch  ufl^t^t&king ;  and  nnlcas  they  or  other  aure- 
tieQ,  wilhiu  twenty  daym^ter  the  appellant  has  been  served 
with  notice  of  such  except^Il,  Justify  before  a  judge  of  t^ 
court  below,  a  conntyjudgeoSfioonty  clerk,  upon  fivo  days 
notice  to  the  appellant,  eiecution^l^Uie  judgment  or  decree 
appealed  from  ia  no  longer  stayed ;  a^l^n  all  cases  where  an 
undertaking  ia  required  on  appeal  by  w^^visions  of  this 
title,  a  deposit  in  the  court  below  of  tho  amoSntot  tho  judg- 
ment appealed  from,  and  three  hundred  dollara  S^ddildoD.  is 
equivalent  to  filing  the  undertaking;  and  in  all  csseNtbe  un- 
dertaking or  deposit  may  be  waived  by  the  written  i^^^t 
of  the  reepoudent.  ^ 
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tice  to  the  adverse  party),  the  appeal  shall  be  regarded  as  if  no  such  an* 
dertaking  had  been  given." 

10  CaL  188,  480;  15  OaL  361;  17  OaL  121.;  18  OaL  668 ;  21  OaL  512 ;  32  Cal. 
373. 

^9.  ($  356.)  In  cases  not  provided  for  in  sections  nine 
hunSi^  and  forty-two,  nin^  hundred  and  forty-three,  nine 
hundre^uid  forty-four  and  nine  hundred  and  foriy-flve,  the 
perfecting  ol^n  appeal  by  giving  the  undertaking  or  making 
the  deposit  m^Ntipned  in  section  nine  hundred  and  forty-one, 
stays  prooeeding^lo  the  court  below  upon  the  judgment  or 
order  appealed  fromS|^cept  where  it  directs  the  sale  of  per- 
ishable property ;  in  wB^h  case,  the  court  below  may  order 
the  property  to  be  sold  an^i&e  proceeds  thereof  to  be-depos- 
ited  to  abide  the  judgment  of  n|^  appellate  court. 

Stat.  1851, 106,  inserted  the  words  ''ll|d  the  justifioation  of  the  sure- 
ties  thereon,*if  reqaired,"  between  ^nndoi^king"  and  "or  making  the 
deposit." 

19  Cal.  119. 

^  950.  (^  346.)  On  an  appeal  from  a  finS^udgment,  the 
appellant  must  furnish  the  court  with  a  copy  o^lhe  notice  of 
appeal,  the  jtleadings,  or  amended  pleadings,  whicl^^rm  the 
issues  tried  in  the  case,  the  judgment,  hiUs  of  exceplkia  and 
such  other  parts  of  the  judgment  roll,  and  no  more,  a^^e 
necessary  to  present  or  ei^lain  the  points  relied  on. 

Stat.  1863-64,  217,  read  "  a  transcript "  instead  of  "a  copy ; "  also  in- 
serted "as  the  case  may  be"  after  "amended  pleadings; "  also  added  the 
words  "and  the  statement,  if  there  be  one,  certified  by  the  attomevs  of 
the  parties  to  the  appeal,  or  by  the  clerk,  to  be  correct.  On  appeal  from 
a  judsment  rendered  on  an  api)eal,  or  from  an  order,  the  appellant  shall 
farnish  the  court  with  a  copy  of  the  notice  of  appeal,  the  judgment  or 
order  appealed  from,  and  a  copy  of  the  papers  used  on  the  hearing  in 
the  court  below,  such  copies  to  oe  certified  in  like  manner  to  be  correct. 
If  any  written  opinion  be  placed  on  file  in  rendering  the  judgment  or 
making  the  order  in  the  court  below,  a  copy  shall  be  furnished.  If  tho 
appellant  fail  to  furnish  the  requisite  papers,  the  appeal  maybe  dis- 
missed." 

Stat.  1R51,  6t,  read:  "On  appeal  from  a  final  judgment,  the  appel- 
lant shall  furnish  the  court  with  a  copy  of  the  notice  of  appeal,  the 
judgment  roll  and  the  statement  annezod  (if  there  be  one),  certified  by 
tho  dork  to  bo  a  correct  copy.  On  appeal  from  a  judgment  rendered  on 
an  appeal,  or  from  an  order,  the  appellant  shall  furnish  tho  court  with  a 
copy  of  the  notice  of  apnealf  the  judgment  or  order  appealed  from,  and 
a  copy  of  tho  papers  used  in  the  hearing  of  the  court  below ;  such  copies 
to  bo  certified  by  tho  clerk  to  be  correct.  If  anv  written  opinion  be 
placed  on  file  on  rendering  the  judgment  or  makme  the  order  in  the 
court  below,  a  copy  shall  be  furnished.  If  the  appellant  fail  to  furnish 
the  requisite  papers,  tho  appeal  may  bo  dismissed.^' 

Stat.  1S5I,  106,  substantially  the  samo  as  stat.  1854,  omitting  the  words 
"  if  there  be  one : "  also  inserting  the  words  "ata  special  term"  between 
"an  order"  and  "  the  appellant  shall ; "  also  the  woras  "  be«iven"  instead 
of  "  be  Dlaoed  on  file."^ 
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25Cal.  478;34  0at2B. 

Notice  of  appeal :  8  OaL  340 ;  10  Oal.  490 ;  29  Gal.  MO;  85  Cal.  28  >. 
Transcript,  generally:  24  Oal.  267;  26  Cal.  263 ;  23  GaL  S'lS:  29 OaL  486; 
31  Gal.  657;  84  Cal.  28,  506;  35 Gal.  184;  36  GaL  129.  580. 

^1.  ($  346.)  On  appeal  from  a  judgment  rendered  on  an 
appea^r  from  an  order,  except  an  order  granting  or  refusing 
a  new  tn|l,  the  appellant  must  furnish  the  court  with  a  copy 
oi  tiie  nouS^f  appeal,  the  judgment  or  order,  appealed  from 
and  of  the  buhaf  exceptions  relating  thereto. 

ViiU  §  050,  and  noT 

28jOaL  649;  27  GaL  ^^See  cases  under  S  990. 

$  95a,  On  an  app^il  from  an  order  granting  or  re- 
fusing a  new  trial,  the  ap^^ant  must  furnish  the  court  with  a 
copy  of  the  notice  of  motion^r  new  trial  and  of  appeal,  and 
of  the  statement  provided  for  in\ction  six  hundred  and  slx^- 
one,  and  of  all  the  pleadings,  papeSL  bills  of  exception  and 
affidavits  referred  to  and  made  part  oHI^^h- statement. 

Vide  S  950  and  note. 

23  OaL  540;  25  GaL  584;  28  Gal  58;  29  CaL  612.    SeS^ses  under  S  950. 

$  958,  ($  346.)  The  copies  provided  for  in  1^  last  three 
sections  must  be  certified  to  be  correct  by  the  cler]S|»>  the  at- 
torneys, and  must  be  accompanied  with  a  certificat^>f  the 
clerk  that  an  undertaking  on  appeal,  in  due  fonUj  bas^en 
properly  filed. 

VMe  §  950  and  note. 

Undertaking:  8  OaL  340;  28  OaL  58. 

$  954»  (^  346.)  If  the-appellant  fails  to  furnish  the  requis- 
ite papers,  the  appeal  may  be  dismissed ;  but  no  appeal  can  be 
dismissed  for  insufficiency  of  the  undertaking  thereon,  if  a 
good  and  sufficient  undertaking,  approved  by  a  justice  of  the 
supreme  court,  be  filed  in  the  supreme  court  before  the  hear- 
ing upon  motion  to  disniifls  the  appeal. 

Vide  i  950  and  note. 
2SOaL584;35GaL184. 

$  955.  (N.  S.)  The  dismissal  of  an  appeal  is  in  effect  an 
affirmance  of  the  judgment  or  order  appealed  from,  unless  the 
dismissal  is  expressly  made  without  prejudice  io  another  appeal. 

40  CaL  105, 278. 
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■/&84Bl^  Upon  ATI  appeal  from  a  judgment,  the  court 
may  review  the  vermS^S^teJaSgjLifexcepted  to,  or  any  in- 
termediate order,  if  excepted  to,  wiucu  ijiv*QhiifU22&.^erit8  or 
neceaarilj  affects  the  judgment. 

vide  %  957  and  XM>te. 

24  CaL  447 :  27  Cal.  fl36 :  as  Oal.  295 :  90  CaL  260. 

($  345.)  When  the  judgment  ororder  is  reversed  or 
modifiedTfil^fefllJIgnate  court  may  make  complete  restitution 
of  all  property  andnSlM«it|^ythe  erroneous  judgment  or 
order ;  and  when  it  appears  tot&t^i||lg]]ate  court  that  the 
appeal  was  made  for  delay,  it  may  add  toth^^lliMUfh  dam- 
ages as  may  be  just. 

Stat.  1851, 105-^  read:  "  Upon  an  appeal  from  a  ind^ent  or  order,  the 
appellate  court  may  reverse,  afikm,  or  modify  the  judgment  or  order 
Appealed  from,  in  the  respect  mentioned  in  the  notice  of  appeal,  and  as 
to  any  or  all  of  the  parties  ;  and  may  set  aside  or  confirm,  or  modify  any 
or  all  of  the  proceedings  subsequent  to  or  dependent  apon  such  judg- 
ment or  order,  and  may,  if  necessaiy  or  proper,  order  a  new  triaL  When 
the  judgment  or  order  is  reversed  or  modified,  the  appellate  court  may 
make  complete  resUtntion  of  all  property  and  rishts  lost  by  the  errone- 
ous judgment  or  order,  and  when  it  appears  to  the  appellate  court  that 
the  appeal  was  nuMle  for  delay,  it  miiy  add  to  the  oosta  such  damages  m 
may  be  jusL** 

10  OaL  335;  HOal.  687;  2S  OaL  649 

^  958.  (^  358«)  When  judgment  is  rendered  upon  the  ap- 
peal, it  must  be  certified  by  the  clerk  of  the  supreme  court  to 
the  clerk  with  whom  the  judgment  roll  is  filed,  or  the  order 
appealed  from  is  entered.  In  cases  of  appeal  from  the  judg- 
ment, the  clerk  with  whom  the  roll  is  filed  must  attach  the 
certificate  to  the  judgment  roll,  and  enter  a  minute  of  the 
judgment  of  the  supreme  court  on  the  docket,  B/gdxn&i  the 
original  entry.  In  cases  of  appeal  from  an  order,  the  clerk 
must  enter  at  length  in  the  records  of  the  court  the  certificate 
received,  and  minute  against  the  entzy  of  the  order  appealed 
from,  a  reference  to  the  certificate,  with  a  brief  statement  that 
such  order  has  been  a^rmed,  reTeraed  or  modified  by  the 
supreme  court  on  appeal, 

%  OaL  212:  22  OaL  24. 

'    ^  959.    The  provisions  of  this  chapter  do  not  apply  to 
appeals  to  connfy  courts. 
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CHAPTER  n. 

APPEALS  PBOM  MSXRIGT  GOUETS. 

SBcnoir  963.    When-an  appeal  may  be.  taken. 

^  968.  ($  847.)  An  appeal  may  be  taken  to  the  sapreme 
court,  from  the  district  courts,  in  the  followingr  oases  ? 

1.  From  a  final  judgment  entered  in  an  action  or  special 
proceeding  commenced  in  those  courts,  or  brought  into  those 
courts  from  other  courts. 

2.  From  an  order  granting  or  refusing  a  new  trial ;  from  an 
order  granting  or  dissolving  an  injunction ;  from  an  order 
refusing  to  grant  or  dissolve  an  injunction ;  from  an  order 
dissolving,  or  refusing  to  dissolve,  an  attachment ;  from  an. 
order  changmg,  or  refxjusing  to  change,  (heplaA:e  of  trial;  from 
any  special  order  made  after  final  judgment,  and  from  such 
interlocutory  judgment  in  actions  for  partition  as  determines 
the  rights  and  interests  of  (he  respective  parties,  and  directs 
partition  to  be  made. 

Vide  §  939  and  notes. 

8tat.  ia65-fi6,  707. 

Stat.  1863, 756,  omitted  from  subdivision  2  the  words  **  from  an  order 
dissolving,  or  ref usin^r  to  dissolve  an  attachment ;  from  an  order  ehansr- 
ing  or  refusing  to  change,  the  place  of  trial ;  and  from  such  interlocu- 
tory judgment  in  actions  for  partition  aa  determines  the  rights  and  inters 
ests  of  the  respective  parties,  and  directs  partition  to  be  made." 

Stat.  1854,  6 C inserted  the  words  "and  the  superior  court  of  the  city 
of  San  Francisco"  after  "district  courts;"  also  substituted  for  subdi- 
vision 2,  the  words:  "  From  an  order  granting  or  refusing  anew  trial ; 
from  an  order  refusing  to  change  the  plaoe  of  trial  of  an  action  or  pro- 
ceeding after  a  motion  is  made  therefor,  in  the  cases  provided  by  law,  or 
on  the  ground  that  a  judge  is  disgualined  teom  hearing  or  tiding  the 
same;  from  an  order  granting  or  dissolving  an  injunction;  and  from  any 
special  order  made  after  finaljudgment." 

Stat.  1851^  106^  was  same  aa  stat.  1854,  substituting  for  snbdiviaidn  2 
thereof,  the  words:  "From  an  order  made  at  a  special  term  granting  or 
refusing  a  new  trial,  or  wnioh  affects  a  substantial  sight  in  an  action  or 
special  proceeding." 

3  Cal.  50;  12  Cal.  99;  25 Cal.  154;  34  Cal.  167  42  Cal,  125. 

Appealable  orders:  8  CaL  52. 139;  13 Cal.  S3,  295 ;  16  OaL  145;  18  GaL  flO : 

aO  Cal.  530  42  Cal.  110 ;  43  Cal.  243L 

Condemnation  of  land:  24  Cal.  334;  29  Cat.  112. 

Contempts:  7  Cal.  175;  9 Cal.  107 ;  see  36 Cal.  &42. 

Partition :  30  Cal.  11 ;  31  Cal.  2Ul  43  CaL  62S. 
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Non-appeaUble  orders:  2  Oal.  4S2:  4  Oal.  SOB,  375;  6  Cal.  83.  666;  7  CaL 
il7;  9 Cal.  277;  10  Gal.  503,  527;  15  Cal.  42,  302 ;  18  CaL  141 ;  19  Cal,  1244>  21 
Oal.  419;  23  CaL  821,  637 ;  29  Oal.  192 ;  30  Cal.  527 ;  31  Cal.  207,  365 ;  32  Cal.  73, 
laa.  204. 4SB:  35  CaL  289:  MCal*  112;  38  Gal.  «7:  80  CaJL  145. 29S  43uL  482. 
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CHAPTER  m. 

APPEALS  FROM  COUNTY  COUBTSL 

SscxROK  906.    'When  may  be  taken. 

(6*    ( ^  359. )    An  aj^teal  may  be  taken  to  the  supreme 
oourtT^l^imthe  county  conrtB,  in  the  following  cases : 

1.  Fro^hftn^judgment  in  an  action  of  forcible  entry  and 
detainer ;  in  an  fSlllinto  prevent  or  abate  a  nuisance ;  in  a 
proceeding  in  insolyenc^^nd  in  any  special  proceeding. 

2.  From  an  order  grantin^M^efusing  a  new  trial ;  from  an 
order  granting  or  dissolving,  or  f^^v^^  refusing  to  grant  or 
dissolve,  an  injunction ;  from  an  ard^^UKt^^^rmg,  or  refusing 
io  change  y  the  pla.ce  of  trial ;  and  from  any  spe{!lii^)rder  made 
after  final  judgment  in  the  cases  in  this  section  beforS^liij^er- 

ated. 

Stat.  1865-66.  846,  inserted  the  words,  **&  final  jttdgment  of,"  between 


'i? 


"  from  "  and  ''the  county  courts,"  and  omitted  them  in  subdivision  1 , 
also  in  subdivision  1,  the  words,  "in  an  acuion  wherein  the  legality  of 
any  tax,  impost,  assessment,  toll,  or  municipal  fine  is  in  question ; "  also 
read  **and  in  any  special  case  within  the  appellate  jurisdiction  of  the 
supreme  court,  over  which  the  legislature  may  require  said  county 
court  to  exercise  jurisdiction,"  instead  of  "and  in  any  special  proceed- 

^»tat.  18^,  65,  read,  "  an  appeal  may  be  taken  to  the  supreme  eonrt 
from  a  judgment  of  the  count/  court,  in  all  cases  where  the  amount  in 
dispute  exceeds  two  hundred  dollars,  or  where  the  legality  of  any  tax, 
tollor  impost,  or  municipal  fine,  is  in  question." 

Stati  1853,  '277,  read,  "An  appeal  maybe  taken  to  the  district  courts 
from  tho  county  courts  of  the  county  or  counties  comprising  any  judi- 
cial districts  in  the  following  cases: 

"  First— From  a  final  judgment  rendered  in  an  aotkm  or  special  pro- 
ceeding commenced  therein. 

"  Second— From  a  judgment  rendered  on  appeal. 

"Third— From  an  order  granting  or  refusing  a  new  trial,  or  which 
affects  a  substNntial  right  in  an  action  or  special  proceeding." 

Stat.  1851,  108,  same  as  stat.  1853,  adding  to  subdivision  2  thereof,  tho 
words,  "  from  a  justice's  court  or  a  recorder's  court,  in  a  case  involving 
the  legality  of  any  tax,  fees;  toll,  impost,  license*  municipal  or  other 
fine,  or  the  iwssession  of  rerJ  property." 

M  CaL  449;  as  CaL  115;  31  GaL  81,  VI. 


/ 
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CHAPTER  IV. 

APPEALS  FBOM  PROBATE  GOUBTS. 

flat  i  low  9G9.    Wben  may  be  takea^ 

970.  Exccaton  and  adzninistfaton  not  le^ttiied  to  giTO 

andertaking  on  appeal. 

971.  Acts  of  acting  administtator,  etc.,  not  invalidated  1^ 

reversal  of  order  appointiBg  hioK 

^  960.  An  appeal  m^y  be  taken  to  the  supreme  court,  firom 
«  judgment  or  order  of  the  probate  court : 

vjmafitUMLQLIESglgDg^tters  testamentary,  or  of  adminis^ 
tration  or  of  gnardianshipT^^'^'^^***^'''— ^^^^^^^^ 

2.  Admitting,  or  refusing  to  admit,  a  will  to  probate. 

3.  Against  or  in  favor  of  the  validity  of  a  will,  or  revoking 
the  probate  Ijbereof. 

4.  Against  or  in  favor  of  setting  apart  property,  or  malnng 
an  allowance  for  a  widow  or  child. 

5.  Against  or  in  favor  of  directing  the  partition,  sale  or 
conv^3ranoe  of  real  property. 

6.  Settling  an  account  of  an  executor  or  administrator,  or 
guardian. 

7.  Refusing,  allowing  or  directing  the  distribution  or  parti> 
Hon  of  an  estate,  or  any  part  thereof,  or  the  payment  of  a 
debt,  claim,  legapy  or  distributive  share, 

8.  Overruling  motion  for  a  new  trial. 

9.  Confirming  report  of  appraiser  setting  apart  the  home- 
stead. 

Vide  S  971  and  note. 

aO  CaL  105;  34  Cal.  fiB2;  «  CaL  461 

^  97<K  When  an  executor  or  administrator  who  has  given 
an  official  undertaking  appeals  from  a  judgment  or  order  of 
the  probate  court  made  in  the  proceedings  had  upon  the  estate 
of  which  ho  is  administrator  or  pxecutor,  his  official  under- 


tokiog  Btands  in  ihe  place  of  ai 


♦■^U-.  When  the  order  or  deciee  kppoiatiug  an  executor 
OT  lldlniulH^n(^M^g|^^diul,  ia  rcverstsd  on  appeal,  all  lanCu) 
acts  ia  admmiatration^oiftBvvilgJ^Derfurmcd  hy  soeh  cie- 
culor  or  administralot,  or  guardianTi^u^IMiqmii^cd^are  as 
valid  a»  if  euch  oidei  or  decree  had  been  affiniiedr^^*"'^^v 

nil  fi  ins,  tut,  lUs. 

StU.lSH,«&l»t,n*d:  "^tnlsdnUbsaUawedfanBthvdaaiilcsia 

lowliiauw:  S^soaaUdHiWinalHtawlrttentartHBauryarai 
■dmtDjnnHDn  or  ■audtHnhlik  HsaNul:  oaalldiionMaa^ittiiis  us 
Bill  to  cntwu,  ae  ditmniniaa  tlw  lUldiUr  ol  uj  iiIlL  Kilrd :  on  sn 
d«»ea  adnltiliv  uj  vtll  to  probate,  ^nrth:  ooall  ordanBattina 
u«it  Bnnsrtr  or  inaUiiKallomMMfiu  tM  widow  or  stiild  or  shlldren. 
SU&ioniUoidanfiirawnleoroavqBageolrulesUM.  Siiib:  on 
■II  rettlniuiit*  s(  wesntorB  or  admlnlUnUsa  or  >diainutr>Uira.  Uey- 
eotli:  aa  all  sidan  dboiitiiw  tkaparSMBtoI  dabuorlaiiiclH,  oc  tlie  ili»' 
tribathmol  UtavibiteaiBaBCbainilflsatoflBorWBtTibutaes,  EiehthiDD 
all  oidns  reniUBBlMten  tiatwiieotair  or  at  udmiuisiAtiDii.  Nmtti :  oa 

a'  aUowuMh  ordvr,  dHrtO*  mu,  ordeoialoD  whatever,  madv  by  cbe  pro^ 
•  ooartorJiidce,maBlieatlrirr*SBlaror  naiiut." 
Stat.  INI.  *M-^  !  »7.  raid:  "Ad  appul  ma7  b*  takn  to  (be  snpreoo 
voart  from  an  ordor,  d»r«o  or  iodsmant  ol  tbo  prubato  caoit'  wben  tbo 
fiitato.aramoQot  ID  dispute,  emeeds  two  hundrad  doUara,  in  the  fol- 

Fi^.  For.oracaimt  ffraatLoff  or  rvroUac  Letters  teetunontur  or  of 

Soootjd.  For  or  agaljBt  admlttlos  a  WILL  toprobate- 

Itlird.  FororaEnilut  the  vaUdity  of  a  Hill.or  reialdns  tlis  probale 

BevoDtb.  For  or  a^nflt  decUring.  alloHioa  or  diraotioff  tbepaj-iDODt  of 
a  dsbt,  claim,  lesac;  or  distributive  ebare. 
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decree  or  judgment;  Provided,  if  the  order,  decree  or  jadgxnent  has  been 
made  since  the  first  day  of  October,  one  thousand  eight  hundred  and 
fifty-four,  he  shall  prei>are  and  file  such  statement  within  twenty  days 
after  the  passage  of  this  act. " 

$  11  made  the  practice  act  applicable,  when  not  in  conflict  with  the 
provisions  of  this  act. 

*Stat.  1861,  G^f  ^  114,  same  as  §  971,  adding  the  words  "  when  any  exe- 
cutor or  administrator  resigns  or  is  removed,  a  successor  may  be  apf 
pointed,  if  a  necessity  therefor  exists,  without  again  proving  the  death 
and  residence  of  the  testator  or  intestateu" 


0.  c.  p. 
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CHAPTEE  V. 

APPEALS  TO  COUNTY  COURTS. 

Bectxqx  974.    Appeal  from  Jadgment  of  Justices'  or  police  oonrts. 

975.  Psriy  appealing  on  qnestions  of  law  alone  most  pre- 
pare a  statement.    Settlement  of  statement. 

070.  If  the  appeal  be  upon  questions  of  fact,  or  of  law  and 
fact,  no  statement  need  be  made. 

977.  Upon  the  appeal,  the  justice  must  transmit  theoaso 
to  the  county  court. 

078.    Undertaking  on  appeal.    Justification  of  sureties 

979.  On  filing  undertaking,  execution  must  be  stayed 

980.  Miscellaneous  provisions  on  trials  in  county  courts. 

^  074w  ( ^  624. )  Any  party  dissatisfied  with  a  judgment 
rendered  in  a  civU  action  in  a  police  or  justioe's  court,  may 
appeal  therefrom  to  the  county  court  of  the  county,  at  any 
time  within  thirty  days  after  the  rendition  of  the  judgment. 
The  appeal  is  taken  by  filing  a  notice  of  appeal  with  the  justice 
or  jvdge,  and  serving  a  copy  on  the  adverse  party.  The  notice 
must  state  whether  the  appeal  is  taken  from  &e  whole  or  a 
part  of  the  jadgment,  and  if  from  a  part,  what  part,  and 
whether  the  appeal  is  taken  on  questions  of  law  or  fact,  or 
both. 

Vide  %  976  and  note. 

Stot«  1854, 70. 

Stat.  18aJ.  230,  omitted  all  after  the  words  "  rendition  of  the  jndir- 
ment;"  also  the  t/ai«ci«ed  words ;  and  read  "ten"  instead  of  "thirty." 

Stat.  1S51,  ISO,  read :  "Any  party  dissatisfied  with  a  jadgment  made  in 
ajustico's  conrt,  majr  appeal  therefrom  to  the  county  conrt  of  the 
county,  any  time  within  three  months  after  the  rendition  of  the  jndg- 
ment.^*^ 

fi  Cal.  24<i:  16  Cal.  368 ;  23  Cal.  13& 

$  975.  ($  625.)  When  a  pariy  appeals  to  the  connty  court 
on  questions  of  law  alone,  he  must,  within  ten  days  from  the 
rendition  of  jadgment,  prepare  a  statement  of  the  case  and  file 
the  same  with  the  justice  or  judge.  The  statement  must  con* 
tain  the  grounds  upon  which  the  pariy  intends  to  rely  on  the 
appeal,  and  so  much  of  the  evidence  as  may  be  necessary  .to 
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explain  the  grounds,  and  no  more.  Within  ten  days  after  he 
receives  notice  that  the  statement  is  filed,  the  adverse  party,  if 
dissatisfied  with  the  same,  may  file  amendments.  The  pro- 
posed statement  and  amendments  must  be  settled  by  the  jus- 
tice orjudgCt  and  if  no  amendments  be  filed,  the  original  state- 
ment stands  as  adopted.  The  statement  thus  adopted  or  as 
settled  by  the  justice  or  judge,  with  a  copy  of  the  docket  of 
the  justice  or  jvdge;  and  all  motions  filed  witli  him  by 
the  parties  during  the  trial,  and  the  notice  of  appeal,  may 
be  used  on  the  hearing  of  the  appeal  before  the  county  court. 

8Ut.  1855, 196. 

Stat.  1854, 70,  was  same  as  stat.  1855,  insertin^r  therein  the  words  "with- 
in the  time  allowed  by  the  previous  section  to  appeal,"  instead  of  "with- 
in ten  days  from  the  rendition  of  the  judgment;  also  ''within  ten  days 
after  filing  the  statements,"  instead  oi  "within  ten  days  after  he  receives 
notice  that  the  statement  is  filed;"  also  omitting  the  words  "and  all 
motions  tiled  with  him  by  the  parties  daring  the  trial,  and  the  notice  of 
appeal." 

Btat.  IS51,  ISi)  (repealed  by  stat.  1853,230),  was  substantially  the  same  as 
st^it.  1854;  but  allowed  only  five  days  after  judgment  to  prepare  and  file 
statement,  and  five  days  thereafter  to  file  amendments ;  and  omitted  all 
provisions  about  the  contents  of  the  statement 

$  OTG.  (^  626. )  When  a  party  appeals  to  the  county  court 
on  questions  of  fact,  or  on  questions  of  both  law  and  fact,  no 
statement  need  be  made,  but  theju^tion  must  be  tried  anew  in 
the  county  court. 

Stat.  IB--^,  70. 

Stat.  1853, 280,  read:  "An  appeal  shall  be  taken  by  filing  a  notice  of 
appeal  with  the  justice  and  servmg  a  copy  on  the  adverse  party." 

Stat.  1821, 15\  added  to  stat.  1853  the  words :  "  The  motion  shall  state 
wheUier  the  appeal  is  taken  from  the  whole  or  a  part  of  the  judgment, 
and  if  from  a  part,  what  part." 

10  Cal.  19. 

^  077*  ( ^  627. )  Upon  receiving  the  notice  of  appeal  and 
on  payment  of  the  fees  of  the  justice  or  judge,  and  filing  an 
undertaking  as  required  in  the  next  section,  arhd  after  setUe- 
metit  or  adoption  of  statement,  if  any,  the  justice  or  judge 
must,  within  five  days,  transmit  to  the  clerk  of  the  county 
court :  if  the  appeal  be  on  questions  of  law  alone,  a  certified 
copy  of  his  docket,  the  statement  as  admitted  or  as  settled, 
the  notice  of  appeal  and  the  undertaking  filed ;  or,  if  the  ap- 
peal be  on  questions  of  fact,  or  both  law  and  fact,  a  certified 
copy  of  his  docket,  the  pleadings,  all  notices,  motions  and 
other  papers  filed  in  the  cause,  the  notice  of  appeal  and  the 
undertaking  filed ;  and  the  justice  or  judge  may  be  compelled 
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by  the  ootmty  coort,  by  an  order  entered  upon  motion,  to 
transmit  such  papers,  and  may  be  fined  for  neglect  or  refusal 
to  transmit  the  same.  A  cer^ed  copy  of  such  order  may  be 
served  on  the  justice  or  judge  by  the  party  or  his  attorney. 
In  the  couniy  court,  either  party  may  have  the  benefit  of  all 
legal  objections  made  in  the  justice's  or  polioe  court. 

Stat.  1855,  196. 

Stai.  1854,  70,  read:  "UpoB  receiving  the  notice  of  appeal,  and  on 
payment  of  the  fees  of  the  justices,  and  filing  an  undertaking  as  re- 
quired in  the  next  section,  the  justice  shall  transmit  to  the  clerk  of  the 
county  court^  a  certified  transcript  of  his  dock&t,  the  pleadings,  the  no- 
tice of  app^l  received,  and  the  undertaking  filed ;  and  when  the  appeal 
is  on  questions  of  law  alone,  the  statement  is  admitted  or  settled,  and 
justices  may  be  compelled  by  the  county  court  to  transmit  such  trans- 
cript and  papers,  and  may  be  fined  for  neglect  or  refusal  to  transmit  the 
same." 

Stat.  1853, 280, read:  "Upon  receiving  the  notice  of  appeal, and  the 
undertaking,  as  required  in  the  next  section,  and  on  the  payment  of  the 
costs  of  the  action,  the  justice  shall  transmit  to  the  clerk  of  the  county 
court,  a  copy  of  his  docket  in  the  case,  the  undertaking  filed,  and  the 
notice  of  appeal." 

Stat.  1851,  150,  read:  "Upon  receiving  the  notice  of  appeal,  and  on 
payment  of  his  fees,  and  filing  an  undertaking,  as  required  in  the  next 
section,  the  justice  shall  transmit  to  the  clerk  of  the  county  court,  a 
copy  of  his  docket  in  the  case^  and  a  statement,  as  admitted  or  settled, 
ana  the  notice  of  appeal  received." 

6  CaL  71, 89;  6  OaL  287;  8  CaL  517 ;  »  Cal.  17, 571. 

$  9T8.,  ( $  628. )  An  appeal  from  a  justice's  or  police  court 
Is  not  effectual  for  any  purpose,  unless  an  undertaking  be 
filed,  with  two  or  more  sureties,  in  the  sum  of  one  hundred 
dollars,  for  the  payment  of  the  costs  on  the  appeal ;  or,  if  a 
stay  of  proceedings  be  claimed  in  a  sum  equal  to  twice  the 
amount  of  the  judgment,  including  costs,  when  the  judgment 
is  for  the  payment  of  money ;  or  twice  the  value  of  the  prop- 
erty, including  costs,  when  the  judgment  is  for  the  recovery 
of  specific  personal  property,  and  must  be  conditioned,  when 
the  action  is  for  the  recovery  of  money,  that  the  appellant  will 
pay  the  amount  of  the  judgment  appealed  from  and  all  costs, 
if  the  appeal  be  withdrawn  or  dismissed,  or  the  amount  of 
any  judgment  and  aU  costs  that  may  be  recovered  against  him 
in  the  action  in  the  county  court.  When  the  action  is  for  the 
recovery  of  specific  personal  property,  the  undertaking  must 
be  conditioned  that  the  appellant  will  pay  the  judgment  and 
costs  appealed  from,  and  obey  the  order  of  the  court  made 
therein,  if  the  appeal  be  withdrawn  or  dismissed,  or  any  judg- 
ment and  costs  that  may  be  recovered  against  him  in  said 
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action  in  the  county  court,  and  yi^  obey  any  order  made  by 
the  court  therein.  A  deposit  of  the  amount  of  the  judgment, 
including  all  cofits  appealed  from,  or  of  the  yalue  of  the  prop- 
erty, including  all  costs  in  actions  for  the  recovery  of  specific 
personal  property,  with  the  justice  or  judge t  is  equivalent  to 
the  filing  of  the  undertaking ;  and  in  such  cases  the  justice 
or  judge  must  transmit  the  money  to  the  clerk  of  the  county 
court,  to  be  by  him  paid  out  on  the  order  of  the  court.  The 
adverse  party  may  except  to  the  sufficiency  of  the  sureties 
within  five  days  after  the  filing  of  the  undertaking,  and  unless 
they  or  other  sureties  justify  before  the  justice  or  judge  before 
whom  the  appeal  is  taken,  within  five  days  thereafter,  upon 
notice  to  the  adverse  party,  to  the  amounts- stated  in  their 
affidavits,  the  appeal  must  be  regarded  as  if^o  such  under- 
taking had  been  given. 

Stat.  I860,  305.  was  substantially  the  same,  insertin^f  between  "oonrt 
therein"  and  "a  deposit,"  the  words,  "the  undertaking  shall  be  accom- 
panied by  the  affliavits  of  the  sureties  that  they  are  residents  of  the 
county,  and  are  each  worth  the  amount  s^cifled  in  the  undertaldng, 
over  and  above  all  their  just  debts  and  liabilities,  exclusive  of  proper^ 
exempt  from  execution ;  or  the  bond  shall  be  executed  by  a  sufficient 
numlMr  of  sureties  who  can  justify,  in  the  aggregate,  to  an  amount 
equal  to  double  the  amount  specified  in  the  bona,  or^' 

Stat.  18>5,  lf)S,  was  same  as  stat.  18^,  omitting  therefrom  the  last 
sentence  commencing,  "the  adverse  party  may." 

Stat.  1^54, 70-1,  read :  "  An  appeal  from  a  justice's  court  shall  not  be 
effectual  for  any  purpose,  unless  an  undertaking  be  filed,  with  two  or 
moi'o  sureties,  in  the  sum  of  one  hundred  dollars,  for  the  payment 
of-  the  costs  on  appeal ;  or  if  a  stay  of  proceedings  be  claimed,  in 
a  sum  eqnal  to  twice  the  amount  of  the  judgment,  when  the  judg- 
ment is  for  the  payment  of  money,  or  twice  the  value  of  property 
when   the  jud^rment  is  for  the  recovery  of  specific   personal  prop- 
erty, and  shall  DC  to  th«  effect  that  the  appellant  will  pay  the  amount 
of  the  judgment  appealed  from,  or  the  amount  of  any  judgment  that 
may  be  recovered  in  said  action,  in  the  county  court,  or  the  value  of  the 
property  spec'iAed  in  such  judgment,  as  the  case  may  be :  Provided,  the 
Judgment  DO  affirmed  by  the  county  court;  or  if  affiit-med  only  in  part, 
then  to  the  extent  in  which  it  may  oe  affirmed ;  or,  xirovidedt  judgment 
be  recovered  in  the  county  court,  together  with  the  costs  on  tne  ap- 
peal, if  the  judment  appealed  from  be  other  than  for  the  recovery  of 
money  or  specific  personal  property,  the  amount  of  the  undertaking  on 
appeal  to  stay  proceedings  shall  be  fixed  by  the  justice,  and  shall  be  to 
the  effect  that  the  appellant  will  pay  all  costs  of  appeal,  and  all  dam- 
ages which  respondent  may  sustain  thereby ;  Provided^  the  judgment 
appealed  from  bo  affirmed  in  whole  or  in  part;  or,  provided,  any  judg- 
ment be  recovered  by  the  respondent  in  the  county  court,  not  exceed- 
ing the  amount  specified  in  the  undertaking.    The  undertaking  shall 
be  accompanied  bv  the  affidavit  of  the  sureties  that  they  are  residents 
of  tho  county,  and  are  each  worth  the  amount  speciiiea  in  the  under- 
taking, over  and  above  all  their  juat  debts  and  liabilities,  exclusive  of 
property  exempt  from  execution ;  but  a  deposit  of  ono  hundred  dollars 
for  the  costs,  or  to  stay  proceedings,  the  amount  of  the  judgment  ap- 
pealed from,  or  tho  value  of  the  property  specified  in  such  judgment, 
and  one  hundred  dollars  in  addition,  or  the  amount  fixed  in  the  cases 
above  named  by  the  justice,  shall  be  equivalent  to  filing  the  undertak- 
ing in  this  action  mentioned." 
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Stat.  1853,  280,  read:  "An  appeal  from  a  Jniiil^oe^B  court  shall  not  be 
effectual  for  any  purpose,  unless  an  undertaking  be  filed  with  two  or 
more  sureties,  approved  by  the  justice,  in  a  sum  equal  to  twioe  the 
amount  of  the  judgment  and  costs,  when  tiie  judgment  is  for  the  pay- 
ment of  money ;  or  twice  the  value  of  the  property  added  to  twice  the 
amount  of  the  costs,  when  the  judgment  is  for  the  recovery  of  speoiflo 
personal  property ;  and  shall  be  to  the  effect  that  the  appellant  will  pay 
tho  amount  of  the  judgment  appealed  from,  or  the  value  of  the  prop- 
erty 8i)ecified  in  such  judgment,  as  the  case  may  be ;  provided,  the  judg- 
ment shall  be  afBrmed  by  the  appellate  court,  together  with  the  costs 
on  the  appeal.  If  the  judgment  appealed  from  be  other  than  for  the 
recovery  of  money  or  specino  personal  property,  the  amount  of  the  un- 
dertaking on  appeal  to  stay  proceedings  shall  be  fixed  by  the  justice, 
and  shalfbe  to  the  effect  that  the  appellant  will  pay  all  costs  on  appeal, 
and  all  damages  which  respondent  may  sustain  thereby;  provided,  the 
judgment  appealed  from  be  affirmed." 

Stat.  1851,  ISO,  read:  ''The  justice  shall  not  transmit  to  the  county 
court  a  copy  of  the  docket,  and  the  statement  and  notice  of  appeal,  untu 
an  undertaking  be  filed  with  two  or  more  sufficient  sureties  thereon, 
in  the  sum  of  one  hundred  dollars  for  the  payment  of  the  costs ;  or  if  a 
stay  of  proceedings  be  claimed  in  a  sum  equal  to  twice  the  amount  of 
the  judgment,  for  the  payment  of  the  costs  and  the  judgment,  provided 
the  appeal  be  affirmed  D^  the  county  court;  or  if  affirmed  only  in  part, 
then  to  the  extent  in  which  it  may  be  affirmed. " 

9  Oal.  571 :  32  Cal.  50 ;  47  Cal.  006. 

$  979.  ( ^  629. )  If  an  execution  be  issaed,  on  fhe  filing 
of  the  undertaking  staying  proceedings,  the  justice  or  jvdge 
must,  by  order,  direct  the  officer  to  stay  all  proceedings  on  the 
same.  Such  officer  must,  upon  payment  of  his  fees  for  ser- 
vices rendered  on  the  execution,  thereupon  relinquish  aU 
property  levied  upon  and  deliver  the  same  to  the  judgment 
debtor,  together  with  all  moneys  collected  from  sales  or  other- 
wise. If  his  fees  be  not  paid,  the  officer  may  retain  so  much 
of  the  property  or  proceeds  thereof  as  may  be  necessary  to 
pay  the  same. 

•  $  980.  ( $  867. )  Upon  an  appeal  heard  upon  a  statement 
of  the  case,  the  county  court  may  review  all  orders  affecting 
the  judgment  appealed  from,  and  may  set  aside  or  confirm,  or 
modify,  any  or  all  of  the  proceedings  subsequent  to,  and 
dependent  upon,  such  judgment,  and  may,  if  necessary  or 
proper,  order  a  new  trial.  When  the  action  is  tried  anew,  on 
appeal,  the  trial  must  be  conducted,  in  all  respects,  as  trials 
in  the  district  court.  The  provisions  of  this  code  as  to  chang- 
ing the  place  of  trial,  and  all  the  provisions  as  to  trials  in  the 
district  court,  are  applicable  to  trials  on  appeal  in  the  county 
court.  For  a  failure  to  prosecute  an  appeal,  or  unnecessary 
delay  in  bringing  it  to  a  hearing,  the  county  court,  after 
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notice,  may  order  the  appeal  to  be  dismiBsed.  Judgments 
rendered  in  the  county  court  on  appeal  have  the  same  force 
and  effect,  and  may  be  enforced  in  the  same  manner,  as  judg- 
ments in  actions  commenced  in  the  district  court 

Stat.  laH  <ML 

Btat.  1851, 110,  read :  **  Upon  an  appeal,  the  conr  t  may  review  all  orders 
affecting  the  judgment,  and  may  reverse,  affirm,  or  modify  the  judg- 
ment appealed  f rbm ;  and  may  set  aside,  or  confirm  or  modify  any  or  all 
ot  the  proceedings  subsequent  to,  and  dependent  upon,  such  judg- 
ment, and  mayf  if  necessary  or  proper,  order  a  new  trial." 

80aL617;liCaL67. 
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TITLE    XIV. 

OP  MISCELLANEOUS  PROVISIONS. 

CHAPTEB         I.     PbOCEEDINQS  against  joint  DEBrOBS. 

U.     OfFEB  of  the  defendant  to  COMT'iOHtESE, 

in.  Inspection  of  wbitinos. 

rv.  Motions  and  obdebs. 

Y.  Notices,  and  fiuno  and  bebyice  of  papeb<&. 

VI.  Of  costs. 

VII.  Genebal  pbovisions. 


CHAPTER  I. 

PROCEEDINGS  AGAINST  JOINT  DEBTORS. 

Sboxion989.    Purties  not  tnimmoned  in  ac.ion  on  Joint  contract 

may  be  summoned  after  judgment. 

990.  Summons  in  that  case,  vhat  to  contain,  and  how 

served. 

991.  A£BLdavit  to  accompany  summons. 

992.  Answer,  when  filed  and  what  it  may  oomtain. 

993.  What  constitute  the  pleadings  in  the  case. 

994.  ''^Bsues,  how  tried.    Verdict,  what  to  be. 

$  989.  ( ^  36B. )  When  a  judgment  is  recovered  against 
one  or  more  of  several  persons,  jointly  indebted  upon  an  obli- 
gation, by  proceeding,  as  provided  in  section  four  hundred 
and  fourteen,  those  who  were  not  originally  served  with  the 
summons,  and  did  not  appear  to  the  action,  may  be  summoned 
to  show  cause  why  they  should  not  be  bound  by  the  judgment 
in  the  same  manner  as  though  they  had  been  originally  served 
with  the  summons. 
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$  990.  (  }  369.  )  The  summons,  as  proyided  in  the  las!^ 
secdon,  must  describe  the  judgment,  and  require  the  person 
summoned  to  show  cause  why  he  should  not  be  bound  by  it, 
and  must  be  served  in  the  same  manner  and  returnable  within 
the  same  time  as  the  original  summons.  It  is  not  necessary 
to  file  a  new  complaint. 

f  991.  (^  870.)  The  summons  must  be  accompanied  by 
on  affidavit  of  the  plaintiff  his  agent,  representative  or  attor- 
ney, that  the  judgment,  or  some  part  thereof,  remains  unsat- 
isfied, and  must  specify  the  amount  due  thereon. 

^  99^  ($  371.)  Upon  such  summons,  the  defendant  may 
answer  within  the  time  specified  therein,  denying  the  judg- 
ment or  setting  up  any  defence  which  may  have  arisen  subse- 
quently; or  he  may  deny  his  liability  on  the  obligation  upon 
which  the  judgment  was  recovered,  except  a  discharge  from 
such  liability  by  the  statute  of  limitations. 

^  993.  (^  372.)  If  the  defendant,  in  his  answer,  deny  the 
judgment,  or  set  up  any  defence  which  may  have  arisen  sub- 
sequently, the  summons,  with  the  affidavit  annexed,  and  the 
answer,  constitute  the  written  adegations  in  the  case;  if  he 
deny  his  liability  on  the  obligation  upon  which  the  judgment 
was  recovered,  a  copy  of  the  original  complaint  and  judgment, 
the  summons,  with  the  affidavit  annexed,  and  the  answer,  con- 
stitute such  written  allegations. 

$  994.  (^  373.)  The  issues  formed  may  be  tried  as  in 
other  cases;  but  when  the  defendant  denies,  in  his  answer, 
any  liability  on  the  obligation  upon  which  the  judgment  was 
rendered,  if  a  verdict  be  found  against  him  it  must  be  for  not 
exceeding  the  amoimt  remaining  unsatisfied  on  such  origina 
judgment,  with  interest  thereon. 
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CHAPTEB  n. 


OFFER  OF  THE  DEFENDANT  TO  COMPBOMISU. 


SsCTXON  997. 


Proceedings  on  oifer  of  tbe  defendaxit  to  oompromiBe 
after  suit  brought 


j97.  ($  890.)  The  defendant  may,  at  any  time  before  the 
trial  o^^dgment,  serve  npon  the  plaintiff  an  offer  to  allow 
judgment  t^li^^en  against  him  for  the  sum  or  property,  or 
to  the  effect  theiS!)li|jj)ecifled.  If  the  plaintiff  aceept  the  offer, 
and  give  notice  thereo^ii|Mn  five  days,  he  may  file  the  sum- 
mons, complaint  and  offer /wHi^n  afi^davit  of  notice  of  accept- 
ance, and  the  clerk  must  thereu{)ii^nter  judgment  accord- 
ingly. If  the  notice  of  acceptance  b^^l^iven,  the  offer  is  to 
be  deemed  withdrawn,  and  cannot  be  give^h^vidence ;  and 
if  the  plaintiff  fail  to  obtain  a  more  fayorablejlli^ment,  he 
cannot  recover  costs,  but  must  pay  the  defendant's  coOTNCcpm 
the  time  of  the  offer. 
6  Gal.  607;  17  Gal.  «2^ 
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CHAPTER  in. 


INSPECTION  OF  WBITIXGS, 

SxcnoN  1000.    A  party  may  demand  inspectioD  and  oopy-of  a  book, 

paper,  etc, 

LOOO.  (^  446.)  Any  coart  in  which  an  action  is  pending, 
or  a  Jc8|rathereof,  or  a  county  judge,  may,  upon  notice,  order 
either  imri^4(lgi^6  to  the  other,  within  a  specified  time,  an  in- 
spection and  C(^|Lor  permission  to  take  a  copy,  of  any  book, 
document  or  paper^^ns  possession  or  under  his  control,  con- 
taining evidence  relatin^^>the  merits  of  the  action  or  the  de- 
fence therein.  If  complianc^^th  the  order  be  refused,  the 
court  may  exclude  the  book,  docN^^nt  or  paper  from  being 
given  in  evidence ;  or  if  wanted  as  eni^nce  by  the  party  ap- 
plying, may  direct  the  jury  to  presumeil^o  be  such  as  ho 
alleges  it  to  be ;  and  the  court  may  also  punisl^l^Darty  refus- 
ing, for  a  contempt.  This  section  is  not  to  be  coh^rued  to 
prevent  a  party  from  compelling  another  to  produce 

papers  or  documents  when  he  is  examined  as  a  witness. 
b  Cal.  299:  40  CaL  638. 
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CHAPTER  IV. 

MOTIONS  AND  OIWEBS. 

SBonrnr  1003.  Cider  and  motion  defined. 

1004.  Motions  and  orders,  where  made. 

1005.  Notice  of  motion,  at  what  time  to  he  giyen. 

1006.  Transfer  of  motions  and  orders  to  show  cause. 

1007.  Order  for  payment  of  money,  how  enforced. 

$  1003.  (^  515.)  Every  direction  of  a  court  or  judge  made 
or  entered  in  writing,  and  not  included  in  a  judgment,  is 
denominated  an  order.  An  application  for  an  order  is  a 
motion. 

12  OaL  4«;  14  CaL  flO;  JOCaLMO,  6tt. 

$  1004.  (^  516.)  Motions  must  be  made  in  the  county  in 
which  the  action  is  pending,  or  in  an  adjoining  county  in  the 
same  judicial  district.  Orders  made  out  of  court  may  he  made 
"by  the  judge  of  the  court  in  any  part  of  ihe  state, 

Stat.  1851. 132,  read  **brDVg|tt"  instead  of  ''pendinc" 
82GaL6»;35CaL0Bl. 

$  1005.  (^  517.)  When  a  written  notice  of  a  motion  is  nocea- 
sary,  it  must  be  given,  if  the  court  is  held  in  the  same  district 
with  both  parties,  five  days  before  the  time  appointed  for  the 
hearing;  otherwise  ten  days.  When  the  notwe  is  served  by 
maU  the  number  of  days  b^ore  the  hearing  must  be  increased 
one  day  for  every  twenty-five  mUes  of  distance  between  (he  place 
of  deposit  and  the  pLaxse  of  service ;  such  increase^  however, 
not  to  exceed  in  aU  ninety  days;  but  the  court,  or  judge,  or 
county  judge,  may  prescribe  a  shorter  time. 

Stat.  1853.  27B. 

Stat.  1851, 132,  inateadof  the  last  aentenoeread  "bat  the  court  or  jadg« 
may,  by  an  order  to  show  cause,  preaoiibe  a  shorter  time ; "  also  omitted 
the  words  in  UaUa, 

22  Gal.  479;  30  Oal.  123;  35  Oal.  4M;  480b].  4H. 
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$  1006.  ($  518.)  When  a  notice  of  motion  is  given,  or  an 
order  to  show  cause  is  made  returnable  before  a  judge  out  of 
court,  and  at  the  time  fixed  for  the  motion,  or  on  the  return 
day  of  the  order,  the  judge  is  unable  to  hear  the  parties,  the 
matter  may  be  transferred  by  his  order  to  some  other  judge, 
before  whom  it  might  originally  have  been  brought. 

$  1007.  (N.  S.)  Whenever  an  order  for  the  payment  of  a 
sum  of  money  is  made  by  a  court,  pursuant  to  the  provisions 
of  this  code,  it  may  be  enforced  by  execution  in  the  same  man- 
ner as  if  it  were  a  judgment. 

0.  c.  p.— *9 
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CHAPTEE  V. 

NOTICES,  AND  FILING  AND  SEBVICB  OP  PAPERS. 

Sechqn  1010.  Notices  and  papers,  how  seryed. 

1011.  When  and  how  served. 

1012.  Service  by  mail,  when. 

1013.  Service  by  mail,  how. 

1014.  Appearance.    Nottces  after  appearance. 

1016.    Service  on  non-residents.    Where  a  party  has  an  ai> 
tomey,  service  shall  be  on  such  attorney. 

1016.  Preceding  provisions  not  to  apply  to  proceeding  to 

bring  party  into  contempt. 

1017.  Service  by  telegraph. 

$  1010.  ($  519.)  Notices  must  be  in  writing,  and  notices  and 
other  papers  may  be  served  upon  the  party  or  attorney  in  the 
manner  prescribed  in  this  chapter,  when  not  otherwise  pro- 
vided by  this  code. 

Stat.  1851,  133,  read:  "Written  notices  and  other  papers,  when  re- 
quired  to  be  served  on  the  party  or  an  attorney,  shall  be  served  in  the 
manner  presoribed  in  the  next  three  sections,  when  not  otherwise  pro- 
vided ;  but  nothing  in  this  title  shall  be  applicable  to  original  or  final 
process,  or  any  proceedings  to  bring  a  party  into  contempt." 

$  1011.  ($  520.)  The  service  may  be  personal,  by  delivery 
to  the  party  or  attorney  on  whom  the  service  is  required  to  bo 
made,  or  it  may  be  as  foUpws : 

1.  If  upon  an  attorney,  it  may  be  made  during  his  absence 
from  his  office,  by  leaving  the  notice  or  other  papers  with  his 
clerk  therein,  or  with  a  person  having  charge  thereof ;  or  when 
there  is  no  person  in  the  office,  by  leaving  them,  between  the 
hours  of  eight  in  the  morning  and  six  in  the  afternoon,  in  a 
conspicuous  place  in  the  office ;  or  if  it  be  not  open  so  as  to 
admit  of  such  service,  then  by  leaving  them  at  the  attorney's 
residence,  with  some  person  of  suitable  age  and  discretion ; 
and  if  his  residence  be  not  known,  then  by  putting  the  same, 
mclosed  in  an  envelope,  into  the  post-office,  directed  to  such 
attorney. 
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2.  If  upon  a  party,  it  may  be  made  by  leaving  the  notice  or 
other  paper  at  his  residence,  between  the  hours  of  eight  in  the 
morning  and  six  in  the  evening,  with  some  person  of  suitable 
age  and  discretion ;  and  if  his  residence  be  not  Imown,  by 
putting  the  same,  indoeed  in  an  envelop,  into  the  post-office, 
directed  to  snch  party. 

6Cal  &'>;  22id.650;  SB  id.  151;  33  id.  475;  Mid.  640;  SSid.  184:  46  Cal.651; 
49CaL511. 

LOia.  ($621.)  Service  by  mail  may  be  made,  where  the 
persoiSmaking  the  service,  and  the  person  on  whom  it  is  to  be 
made.  re»l^in  different  places,  between  which  there  is  a  reg- 
ular commxmHiation  by  mail. 
90CaL82;35CalS^ 

$  1013.  ($522.)  1^1^  of  service  by  mail  the  notice  or 
other  paper  must  be  deponH^  in  the  post-office  addressed  to 
the  person  on  whom  it  is  to  beWyed,  at  his  place  of  residence 
and  the  postage  paid.  The  servicSj^complete  at  the  time  of 
the  deposit,  but  if  within  a  given  nun^r  of  days  after  such 
service  a  right  may  be  exercised,  or  an  acrSato  be  done  by  the 
adverse  party,  the  time  within  which  such  rig^l^nay  be  exer- 
cise0  or  act  be  done,  is  extended  one  day  for  ev^^wenty-five 
miles  distance  between  the  place  of  deposit  and  th^Jace  of 
address,  such  extension,  however,  not  to  exceed  nine^ 

in  all. 

Stat.  1861, 497.  rend:  "In  case  of  servioe  by  mail,  the  iiotiqe,  or  other 
paper,  shall  he  deposited  in  the  post-office^  addressed  to  the  person  on 
whom  it  is  to  be  served,  at  his  place  of  residence,  and  the  postage  paid. 
And  in  such  case,  the  time  of  service  shall  be  increased  one  day  for  every 
twenty-five  miles  distance  between  the  place  of  deposit  and  the  place  of 
address;  nrovided,  that  service  in  any  case  shali  be  deemed  complete  at 
the  end  of  ninety  days  from  the  date  of  its  deposit  in  the  post-office." 

Stat.  1851, 133,  same  as  stat.  1861,  inserting  "twenty"  instead  of  'Hiwenty- 
five ; "  also  omitting  the  proviso. 

23  Cal.  152. 

$  1014*  ($  523.)  A  defendant  appears  in  an  action  when  he 
answers,  demurs  or  gives  the  plaintiff  written  notice  of  his 
appearance,  or  when  an  attorney  gives  notice  of  appearance 
for  him.  After  appearance,  a  defendant  or  his  attorney  is  en- 
titled to  notice  of  all  subsequent  proceedings  of  which  notice 
is  required  to  be  given.  But  where  a  defendant  has  not  ap- 
peared, service  of  notice  or  papers  need  not  be  made  upon  him 
unless  he  is  imprisoned  for  want  of  bail. 
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4  Gal.  120;  8  Gal.  339;  13  GaL  M»;  16  GaL  160;  27  Gal.  297;  28  Gal.  649;  29 
Gal.  147;  30  Gal.  439. 

Appearance  by  attorney:  4  Gal.  280;  13  GaL  191 ;  17  Gal.  431 ;  21  C*al.  51 : 
30  Gal.  192  42  Gal.  148, 440 ;  43  Gal.  425 ;  44  Gal.  284 ;  vicJa  S  416. 

$  1015.  (^  524.)  When  a  plaintiff  or  a  defendant,  who  had 
appeared,  resides  out  of  the  state,  and  has  no  attorney  in  the 
action  or  proceeding,  the  service  may  be  made  on  the  clerk  for 
him.  But  in  all  cases  where  a  party  has  an  attorney  in  the 
action  or  proceeding,  the  service  of  papers,  when  required, 
must  be  upon  the  attorney  instead  of  the  party,  except  of  sub- 
poenas, of  writs  and  other  process  issued  in  the  suit,  and  of 
papers  to  bring  him  into  contempt.  47  GaL  645. 

$  1010.  (^  519.)  The  foregoing  provisions  of  this  chapter 
do  not  apply  to  the  service  of  a  summons  or  other  process,  or 
of  any  paper  to  bring  a  party  into  contempt 

Vide  note  to  §  lOlJ,  aupra. 

^  1017.  Any  summons,  writ  or  order,  in  any  civil  suit  or 
proceeding,  and  aU  other  papers  requiring  service,  may  be 
transmitted  by  telegraph  for  service  in  any  place,  and  the  tele- 
graphic copy  of  such  writ,  or  order,  or  paper,  so  transmitted, 
may  be  served  or  executed  by  the  officer  or  person  to  whom  i* 
is  sent  for  that  purpose,  and  returned  by  him,  if  any  return 
be  requisite,  in  the  same  maimer,  and  with  the  same  force  and 
effect,  in  all  respects,  as  the  original  thereof  might  be  if  de- 
livered to  him,  and  the  officer  or  person  serving  or  executing 
the  same  has  the  same  authority,  and  is  subject  to  the  same 
liabilities,  as  if  the  copy  were  the  original.  The  original,  when 
a  writ  or  order,  must  also  be  filed  in  the  court  from  which  it 
was  issued,  and  a  certified  copy  thereof  must  be  preserved  in 
the  telegraph  office  from  which  it  was  sent.  In  sending  it, 
either  the  original  or  the  certified  copy  may  be  used  by  the 
operator  for  that  puipose.  Whenever  any  document  to  be  sent 
by  telegraph  bears  a  seal,  either  private  or  official,  it  is  not 
necessary  for  the  operator,  in  sending  the  same,  to  telegraph  a 
description  of  the  seal,  or  any  words  or  device  thereon,  but  the 
same  may  be  expressed  in  the  telegraphic  copy  by  the  letters 
"  L.  S.,"  or  by  the  word  "seal." 

Stat.  1862.  292,  §§  17  and  18. 
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CHAPTER  VI. 

OF  COSTS. 

SscnoN  1021.    Compensation  of  attorneys.    Costs  to  parties 

1022.  When  allowed,  of  course,  to  the  plaintifT. 

1023.  Several  actions  brought  on  a  single  cause  of  action 

can  carry  costs  in  but  one. 

1024.  Defendant's  costs  must  be  allowed,  of  course,  In 

certain  cases. 
1026.    Costs,  when  in  the  discretion  of  the  court. 

1026.  When  the  several  defendants  are  not  united  in  in- 

terest, costs  may  be  severed. 

1027.  Costs  of  appeal  discretionary  with  the  court,  in  cer- 

tain cases. 

1028.  Referee's  fees. 

1029.  Continuance,  costs  may  be  imposed  as  condition  of. 

1030.  Costs  when  a  tender  is  made  before  suit  brought. 

1031.  Costs  in  action  by  or  against  an  administrator,  etc. 

1032.  Costs  in  a  review  other  than  by  appeal. 

1033.  Filing  of,  and  affidavit,  to  bill  of  costs. 

1034.  Costs  on  appeal,  how  claimed  and  recovered. 

1036.    Interest  and  costs  must  be  included  by  the  clerk  in 
the  judgment. 

1036.  When  plaintiff  is  a  non-resident  or  foreign  corpor- 

ation, defendant  may  require  security  for  costs. 

1037.  If  such  security  be  not  given,  the  action  xnay  be-dis- 

missed. 

1038.  Costs  when  state  is  a  party. 

1039.  Costs  when  county  is  a  party. 

^  loai.  (^  494.)  The  measure  and  mode  t)f  compensation 
of  attorneys  and  connsellors  at  law  is  left  to  the  agreement, 
express  or  implied,  of  the  parties ;  but  parties  to  actions  or 
proceedings  are  entitled  to  costs  and  disbarsments,  as  herein- 
after provided. 

Stat.  1855, 250,  substituted  for  the  last  clause,  the  words :  "  But  there 
shall  be  allowed  to  the  prevailing  partv  in  any  action  in  the  supreme 
court,  district  courts,  superior  court  of  the  city  of  San  Francisco,  and 
county  courts,  his  costs  and  necessaiy  disbursements  in  the  action  or 
speeial  proceeding  in  the  nature  of  the  action." 
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Stat.  1853, 2T7.  substituted  for  the  last  clause,  the  words :  "  But  there 
shall  be  allowed  to  the  prevailiog  party  in  any  action  in  the  supremo 
court,  district  courts,  or  superior  court  of  the  city  of  San  Francisco,  and 
in  all  actions  originally  instituted  in  the  county  courts,  certain  sums  hj 
way  of  indemnity  for  his  expenses  in  the  action,  or  special  proceedings 
in  the  nature  of  an  action,  which  allowances  are  in  this  act  termed 
costs." 

Stat.  1851. 128,  was  same  as  stat.  185),  omitting  the  words  "  in  any  action 
in  the  supreme  court,  district  courts  or  superior  court  of  the  city  of  San 
Francisco,  and  in  all  actions  originally  instituted  in  the  county  courts." 

1  Cal.  331 ;  2  Cal.  507 :  8  CaL  108 ;  5  Gal.  417,  492 ;  11  CaL  103 ;  29  Gal.  281 ; 

36  Cal.  230. 

$  1033.  ($  495.)  Costs  are  allowed,  of  course,  to  the  plain- 
tiff, upon  a  judgment  in  his  favor,  in  the  following  cases : 

1.  In  an  action  for  the  recovery  of  real  property. 

2.  In  an  action  to  recover  the  possession  of  x)er8onal  prop- 
erty, where  the  value  of  the  property  amounts  to  three  hun- 
dred dollars  or  over ;  such  value  shall  be  determined  by  the 
jury,  court  or  referee  by  whom  the  action  is  tried. 

3.  In  an  action  for  the  recovery  of  money  or  damages,  when 
plaintiff  recovers  three  hundred  dollars  or  over. 

L  In  a  special  proceeding. 

5.  In  an  action  which  involves  the  title  or  possession  of  real 
estate,  or  the  legality  of  any  tax,  impost,  assessment,  toll  or 
municipal  fine. 

Stat.  1869-70, 65,  added  to  subdiyision  4  the  words  "in  the  nature  of 
an  action." 

Stat.  1865-66, 847,  added  to  subdiyision  4  the  words  added  thereto  by 
Stat.  1869-70;  omitted  subdiyision  5;  read  " when,"  iiistead  of  "where/* 
in  subdiyision  2 ;  also,  "  wher^  "  for  "  when,"  in  subdiyision  3. 

Stat.  1853,  278,  was  same  as  stat.  1865-66,  inserting  "two  hundred,"  in- 
stead of  "  three  hundred,"  in  subdiyisions  2  and  3. 

Stat.  1851, 129.  was  same  as  stat.  1853,  but  read  "  oyer  two  hundred  dol- 
lars," instead  of  "  two  hundred  dollars  or  oyer,"  in  subdiyisions  2  and  3 

SuB-DnrisiON  1 :  10  CaL  217 ;  30  Cal.  547. 

Sub-division  2:  5  Cal.  267 ;  23  Cal.  31. 

SuB-DivisiOM  3:  6  Cal.  286. 

^  1093.  ($  496.)  When  several  actions  are  brought  on  one 
bond,  undertaking,  promissory  note,  bill  of  exchange  or  other 
instrument  in  writing,  or  in  any  other  case  for  the  same  cause 
of  action,  against  several  parties  who  might  have  been  joined 
as  defendants  in  the  same  action,  no  costs  can  be  allowed  to 
the  plaintiff  in  more  than  one  of  such  actions,  which  may  be 
at  his  election,  if  the  party  proceeded  against  in  the  other 
actions  were,  at  the  commencement  of  the  previous  action, 
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openly  within  this  state ;  but  the  disbursements  of  the  plaiatiff 
must  be  allowed  to  him  in  each  action. 
5CaL61;18  0aL21ft 

^  1024*  (^  497.)  Costs  must  be  allowed,  of  course,  to  the 
defendant,  upon  a  judgment  in  his  favor  in  the  actions  men- 
tioned in  section  ten  hundred  and  twenty-two,  and  in  special 
proceedings. 

Stat.  1851, 129,  added  the  words  "  in  the  natnre  of  an  action.*' 

^  1035.  (^  408.)  In  other  actions  than  those  mentioned  in 
section  ten  hundred  and  twenty-two,  costs  may  be  allowed  or 
not,  and,  if  allowed,  may  be  apportioned  between  the  parties, 
on  the  same  or  adverse  sides,  in  the  discretion  of  the  court ; 
but  no  costs  can  be  allowed  in  an  action  for  the  recovery  of 
money  or  damages  when  the  plaintiff  recovers  less  than  three 
hundred  dollars,  nor  in  an  action  to  recover  the  possession  of 
personal  property,  when  the  value  of  the  property  is  less  than 
<:hree  hundred  dollars. 

Stat.  1665-€6, 847. 

Stat.  1851, 129,  read  "  two  hundred,  instead  of  "three  hundred.** 

6CaL286:  17CaL336-39:  250aL282:  28  OaL561;  35CaLI4S;  39  0aL667: 
40CaL294. 

$  1090»  ($  499.)  When  there  are  several  defendants  in  the 
actions  mentioned  in  section  ten  hundred  and  twenty-two,  not 
united  in  interest,  and  making  separate  defences  by  separate 
answers,  and  plaintiff  fails  to  recover  judgment  against  all,  the 
court  must  award  costs  to  such  of  the  defendants  as  have  judg- 
ment in  their  favor. 

^  loar.  (^  500.)  In  the  following  cases,  the  costs  of  appeal 
is  in  the  discretion  of  the  court : 

1.  When  a  new  trial  is  ordered. 

2.  When  a  judgment  is  modified. 

1  Gal.  51;  2  Gal.  280;  11  CaL  341;  13  OaL  58;  18  OaL  689;  34<laL<350r  28 
^^  129:  30  CaL  496. 

$  1098.  (^  504.)  The  fees  of  referees  are  five  dollars  to 
each  for  every  day  spent  in  the  business  of  the  reference ;  but 
the  parties  may  agree,  in  writing,  upon  any  other  rate  of  com- 
pensation, and  thereupon  such  rate  shall  be  allowed. 
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$  10a9«  (^  505.)  When  an  application  is  made  to  a  court  or 
referee  to  postpone  a  trial»  the  payment  of  costs  occasioned  by 
the  postponement  may  be  imposed,  in  the  discretion  of  the 
court  or  referee,  as  a  condition  of  granting  the  same. 

Stat.  1855, 251. 

Stat.  1851,  190,  read  **  to  the  adverse  party  of  a  sum  not  exceeding 
twenty  dollars,  besides  the  iees  of  witnesses,"  instead  of  "costs  occas- 
ioned by  the  postponement,"  also  omitted  "in  the  discretion  of  the 
court  or  referee." 

$  1030.  ($  506.)  When,  in  an  action  for  the  recovery  of 
money  only,  the  defendant  alleges  in  his  answer  that  before 
the  commencement  of  the  action  he  tendered  to  the  plaintiff 
the  full  amount  to 'which  he  was  entitled,  and  thereupon  de- 
posits in  court  for  the  plaintiff  the  amount  so  tendered,  and 
the  allegation  be  found  to  be  true,  the  plaintiff  cannot  recover 
costs,  but  must  pay  costs  to  the  defendant. 

25Cal.  502;  28  CaL  233;  32 Cal.  168. 

§  1031«  (^  507.)  In  an  action  prosecuted  or  defended  by  an 
executor,  administrator,  trustee  of  express  trust,  or  a  person 
expressly  authorized  by  statute,  costs  may  be  recovered  as  in 
action  by  and  against  a  person  prosecuting  or  defending  in  his 
own  right ;  but  such  costs  must  by  the  judgment,  be  made 
chargeable  only  upon  the  estate,  fund  or  party  represented, 
unless  the  court  directs  the  same  to  be  paid  by  the  plaintiff  or 
defendant,  personally,  for  mismanagement  or  bad  faith  in  the 
action  or  defence. 

6  Cal.  169. 

§  1033.  (J  508.)  When  the  decision  of  a  court  of  inferior 
jurisdiction  in  a  special  proceeding  is  brought  before  a  court 
of  higher  jurisdiction  for  a  review,  in  any  other  way  than  by 
appeal,  the  same  costs  must  be  allowed  as  in  cases  on  appeal, 
and  may  be  collected  by  execution,  or  in  such  manner  as  the 
court  may  direct,  according  to  the  nature  of  the  case. 

<|4aQ3^&510.)  The  party  in  whose  favor  judgment  is  ren- 
dered, an^^S^Wia^^koosts,  must  deliver  to  the  clerk  of 
the  court,  within  two  day^tt^^tii^gdict  or  decision  of  the 
court,  a  memorandum  of  the  items  ofm^^Jiihijj^necessary 
disbursements  in  the  action  or  proceeding*  whicn  mekiro:Mi« 
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rverifled  hj  the  oath  of  Uia  party  or  hia  attorney, 


3  CbL  lU;  II G^  34 


iKM.la-.iKJ^LtS 
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appellate  eraii't,  if  he  daima  such  casta,  be  moat,  within  thir^ 
<laf  B  after  the  temittituT  ia  filed  with  tbe  clerk  below,  deliver 
tiBDCh  clerkamemoraDdDinof  hiscoeta,  Tstified  sa  preiicribed 
by  the  pieceding  aection,  and  thereafter  he  may  bare  an  exe- 
cution therefor  as  upon  a  jadgment. 


SIiheo 


^jtPohjmTtymtjhAVQ  . 


(  loss.  ($  611.)  The  clerk  most  inclade  in  the  judgment 
entered  up  by  him,  any  intereston  the  verdict  or  decision  of 
the  coart.  froin  the  time  it  was  rendered  or  made,  and  the 
coats,  if  the  aame  have  been  toicdoraacectained;  andhenusli 
nitbin  two  days  after  the  Bamo  ace  taxed  or  asoertaiued,  if  not 
JDclnded  in  the  Judgment,  insert  tbe  same  in  a  blank,  left  In 
the  judgment  for  that  purpoee,  and  mast  make  a  similar  mser- 
tionof  tlte  costs  in  the  copiea  and  docket  of  the  judgment. 


aui-ia 


TQflU,  tbfl  perceDlA^  ail 


Uejud 
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^  108«.  (^  512.)  When  the  plamtiir  in  an  action  resides  oat 
of  the  state,  or  is  a  foreign  corporation,  security  for  the  costs 
and  charges,  which  may  be  awarded  against  such  pLiintifi^  may 
be  required  by  the  defendant.  When  required,  all  proceedings 
in  the  action  must  be  stayed  until  an  undertaking,  executed  by 
two  or  more  persons,  is  filed  with  the  clerk,  to  Uie  effect  that 
they  will  pay  such  costs  and  charges  as  may  be  awarded  against 
the  plaintiff  by  judgment,  or  in  the  progress  of  the  action,  not 
exceeding  the  sum  of  three  hundred  dollars.  A  new  or  an  ad- 
ditional undertaking  may  be  ordered  by  the  court  or  judge, 
upon  proof  that  the  original  undertaking  is  insu£Scient  secu- 
rity, and  proceedings  in  the  action  stayed  until  such  new  or 
additional  undertaking  is  executed  and  filed. 

190aL77. 

f  1087*  (^  514.)  After  the  lapse  of  thirty  days  from  the 
service  of  notice  that  security  is  required,  or  of  an  order  for 
new  or  additional  security,  upon  proof  thereof,  and  that  no 
undertaking  as  required  has  been  filed,  the  court  or  judge  may 
order  the  action  to  be  dismissed. 

f  1088.  (N.  S.)  When  the  state  is  a  party,  and  costs  are 
awarded  against  it,  they  must  be  paid  out  of  the  state  treasury. 

f  1089.  (N.  S.)  When  a  county  is  a  party,  and  costs  arr 
awarded  against  it,  they  must  be  paid  out  of  the  county 
treasury. 
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CHAPTER  VII. 

GENEBAL  PBOVISIONS, 

Secxion  1046     Lost  papers,  how  supplied. 

1046.  Papers  wlthoat  the  title  of  the  action,  or  with  -de- 

fective title,  may  be  valid. 

1047.  Successive  actions  on  the  same  contract,  etc. 

1048.  Consolidation  of  several  actions  into  one. 

1049.  Actions,  when  deemed  i)ending. 

1060.  Actions  to  determine  adverse  claims,  and  by  soretlea. 

1061.  Testimony,  when  to  be  taken  by  the  clerk. 

1052.  The  clerk  must  keep  a  register  of  actions. 

1053.  Two  of  three  referees,  etc.,  may  do  afiy  act. 

1064.    The  time  within  which  an  act  is  to  be  done  may  be 

extended. 
1066.    Actions  against  a  sheriff  for  ofELcial  acts. 

1056.  Actions  may  be  prosecuted  in  the  Spanish  language 

in  certain  counties. 

1057.  Undertakings  mentioned  in  this  code,  requisites  of. 

1058.  People  of  state  not  required  to  give  bonds  wlien  state 

is  a  party. 

^  1045.  ^N.  S.)  If  an  original  pleading  or  paper  be  lost,  the 
court  may  authorize  a  copy  thereof  to  be  filed  and  used  instead 
of  the  original. 

$  1046.  (^  531.)  An  affidavit,  notice  or  other  paper,  without 
che  title  of  the  action  or  proceeding  in  which  it  is  made,  or 
with  a  defective  title,  is  as  valid  and  effectual  for  any  purpose 
as  if  duly  entitled,  if  It  intelligibly  refer  to  such  action  or  pro- 
ceeding. 

3  Cal.  91 

$1047*  ($525.)  Successive  actions  may  be  maintained  upon 
the  same  contract  or  transaction,  whenever,  after  the  former 
action,  a  new  cause  of  action  arises  therefrom. 

f  1048.  ($  526.)  Whenever  two  or  more  actions  are  pending 
at  one  time  between  the  same  parties  and  in  the  same  court, 
apon  causes  of  action  which  might  have  been  joined,  the  court 
may  order  the  actions  to  be  consolidated. 
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$  1049.  (N.  S.)  An  action  is  deemed  to  be  pending  from 
the  time  of  its  commencement  until  its  final  determination 
upon  appeal,  or  until  the  time  for  appeal  has  passed,  unless 
the  judgment  is  sooner  satisfied. 

^  1050.  ($  527.)  An  action  may  be  brought  by  one  person 
against  another  for  the  purpose  of  determining  an  adverse 
claim,  which  the  latter  makes  against  the  former  for  money  or 
property  upon  an  alleged  obligation ,  and  also  against  two  or 
more  persons,  for  the  purpose  of  compelling  one  to  satisfy  a 
debt  due  to  the  other,  for  which  plaintiff  is  bound  as  a  surety, 

5 Cal.  82;  13  Cal.  5d6;  24  Cal.  156. 

$  1051.  ($  663.)  On  the  trial  of  an  action  in  a  court  of  re- 
cord, if  there  is  no  short  hand  reporter  of  t?ie  court  in  attend- 
ance,  either  party  may  require  the  clerk  to  take  down  the  testi- 
mony in  writing. 

Stat.  1854,73,  §75. 

1  Cal.  462, 470;  2  Cal.  54, 161 ;  14  Cal.  38. 

$  1053.  ($  528.)  The  clerk  must  keep  among  the  records  of 
the  court  a  register  of  actions.  He  muei  enter  therein  the  title 
of  the  action,  with  brief  notes  under  it,  from  time  to  time,  of 
all  papers  filed  and  proceedings  had  therein. 

$  1053.  ($  529.)  When  there  are  three  referees,  or  three 
arbitrators,  all  must  meet,  but  two  of  them  may  do  any  act 
whir^h  might  be  done  by  all. 

($  530.)  When  the  act  to  be  done  relates  to  the 
pleadingsliHlii^ction,  or  the  undertakings  to  be  filed,  or  the 
justification  of  suiS%i^i«^;^he  service  of  notices,  other  than  of 
appeal,  the  time  allowed  byuiIiNi^j^uay,  before  the  time  ex- 
pires, be  extended,  upon  good  caus^S^m^y  the  court  in 
which  the  action  is  pending,  or  the  judge  thereS^ftii^jich  ex- 
tension cannot  exceed  twenty  days. 

Stat.  1861,  591,  read :  "  The  time  within  which  an  act  is  to  be  done,  a» 
provided  in  this  act,  shall  be  computed  by  excluding  the  first  day,  and 
mcluding  the  last;  if  the  last  day  be  Sunday,  it  shall  be  excluded. 
When  the  act  to  be  done  relates  to  the  pleadings  in  the  action,  or  the 
undertakings  to  be  filed,  or  the  justification  of  sureties,  or  the  service 
of  notices,  other  than  of  appeal,  or  the  preparation  of  statements,  or  of 
bills  of  exceptions,  or  of  amendments  thereto,  the  time  allowed  by  this 
act  may  be  extended,  upon  good  cause  shown,  by  the  court  in  which  the 
acti(  n  IB  pending,  or  the  judge  thereof,  or  in  the  absence  of  such  judge 
from  the  county  in  which  the  action  is  pending,  by  the  county  judge ; 
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but  snoh  eidbension  sliall  not  exceed  thirty  days  beyond  the  time  pre- 
Boribed  by  this  act,  without  the  consent  of  the  adverse  party." 

Stat.  1851, 104,  read:  "The  time  within  which  an  act  is  to  be  done,  as 
provided  in  this  act,  shall  be  computed  by  exoladin«  the  first  dur  and 
mcluding  the  last.    If  the  last  day  be  Sanday,  it  shall  be  excluded." 

Ti  Cal.  108. 

$  1055.  ($  645.)  If  an  action  is  bronght  against  a  sheriff  for 
an  act  done  by  virtue  of  his  office,  and  hegiyes  written  notice 
thereof  to  the  sureties  on  any  bond  of  indemnity  received  by 
him,  the  judgment  recovered  therein  is  conclusive  evidence  of 
his  right  to  recover  against  such  sureties ;  and  the  court,  or 
judge  in  vacation,  may,  on  motion,  upon  notice  of  five  days, 
order  judgment  to  be  entered  up  against  them  for  the  amount 
so  recovered}  including  costs. 

21  Cal.  438;  28  CaL  101. 

^  1056.    ($  646.)   In  the  countie^of  Monterey,  San  Luis 

Obispo,  Santa  Barbara,  Los  Anasleji^and  San  Diego,  if  the  de-     V^ 

fendant  requires  it,  a  copy  of  wb  summons  or  other  process  in     ^ 

the  Spanish  langu^  fSA^  ^  delivered  to  him ;  and  in  the      V 

counties  of  Santa  IKhkI^,  San  Luis  Obispo,  Los  Angeles,  San  X^ 

Diego  and  Monterey,  witll  the  consent  of  both  parties,  the  pro-^^'^ 

cess,  pleadings  and  other  proceedings  in  a  cause,  may  be  in  the  ^V 

Spanish  language. 

Stat.  1862, 567,  inserted  the  words  "  it  shall  be  the  duty  of  the  olBoer 
to  give  the  defendant,  in  a  civil  action^  if  said  defendant  shall  require 
it '^instead  of  "if  the  defendant  requires  it;"  also  omitted  the  words 
"  must  be  delivered  to  him ; "  also  inserted  "  it  shall  be  lawful "  between 
"Monterey  "and  "with  the  consent;"  also  "to  have"  between  "both 
parties"  and  "the  process;  "  also  omitted  the  words  "mi^be." 

Stat.  1897,  29,  was  same  as  stat.  1862,  adding  the  counties  of  Santa 
Clara,  Santa  Cruz  and  Contra  Costa  in  the  first  clause ;  and  Santa  Cruz 
in  the  last  clause. 

Stat.  1851, 1S2,  was  same  as  stat.  1857,  omitting  from  the  last  clause 
thereof,  Monterey,  and  Santa  Cruz ;  also  prefixing  the  words  "  whenever 
a  summons  or  other  process,  is  served  upon  a  party  who  is  unable  to  read, 
or  who  does  not  understand  the  English  language,  it  shall  be  the  duty 
of  the  officer  making  the  service  to  explain  to  such  party,  the  nature  of 
the  summons,  or  other  process." 

$  105T.  (^  650.)  In  all  cases  where  an  undertaking  with 
sureties  is  required  by  the  provisions  of  this  code,  the  officer 
taking  the  same  must  require  the  sureties  to  accompany  it  with 
an  affidavit  that  they  are  each  residents  and  householders  or 
freeholders  wvQiin  the  states  and  are  each  worth  the  sum  speci- 
fied in  the  undertaking,  over  and  above  all  their  just  debts  and 
liabilities,  exclusive  of  property  exempt  from  execution ;  but 

C.  O.  p. — 80 
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when  ihe  amount  specified  in  the  undertaking  ezoeeds  three 
thousand  dollars,  and  there  are  more  than  two  sureties  there- 
on, they  may  state  in  their  affidavits  that  they  are  severally 
worth  amounts  less  than  that  expressed  in  the  undertaking,  if 
the  whole  amount  he  equivalent  to  that  of  two  sufficient  sure- 
ties. 

Stat.  1854, 71,  §  62,  read  "the  judge,  justioe.-olerk  or  other  officer **  in- 
stead of  "  the  officer." 

Applied  to  guardians  by  ft  1809. 

2  Oal.  662|  7  Oal.  514 ;  13  Cal.  606;  28  Cal.  12. 

(  1058*  In  any  civil  action  or  proceeding  wherein  the 
state  or  the  people  of  the  state  is  a  party  plaintiff,  or  any  state 
officer,  in  his  official  capacity  or  on  behalf  of  the  state,  or  any 
county,  city  or  town,  is  a  party  plaintiff  or  defendant,  no  bond, 
written  undertaking  or  security  can  be  required  of  the  state  or 
the  people  thereof,  or  any  officer  thereof,  or  of  any  county, 
city  or  town ;  but  on  complying  with  the  other  provisions  of 
this  code,  the  state  or  the  people  thereof,  or  any  state  officer 
acting  in  his  official  capacity,  have  the  same  rights,  remedies 
and  benefits  as  if  the  bond,  undertaking  or  security  were  giv^i 
and  approved  as  required  by  this  code* 

Hdestot.  1863-64, 261. 

Also  Stat.  1856,  26. 

Also  Stat.  1859,  223. 

See  new  $  1059  in  appendix. 
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OF  SPECIAL  PROOEEDII^GS 


OP  A  CIVIL  NATURE. 


TiTLB        I.   Of   Wbtts    of    Kahdate    akd    PBOmBmoN. 

$$  1067-1110. 
Of  Contesting  Elections.    $$  1111-1127. 
Of  SxTMicAB^  Pboceedinos.    $$  1132-1178. 
Of  Eitfobcement  of  Liens.    ^$  1180-1206. 
Of  Contempt.    $$  1209-1222. 

Of  VOLtJNTABY  DiSSOLTJTION  OF  COBPOBATIONS. 

^  1227-1233. 
Of  Eminent  Domain.    $$  1237-1263. 
Of  Escheated  Estates.    $$  1269-1272. 
Of  Change  of  Names.    $$  1275-1278. 
Of  Abbttbations.    $$  1281-1290. 
XI.   Of  Pboceedings  in  Pbobate  Coxtbts.    ^}  1298- 
1346. 
TniiE    XEL  Of  Sous  Tbadebs.    $$  1811-1821 


TlTIiE 

n. 

Titiji 

m. 

TiTLR 

IV. 

Title 

V. 

Title 

YI. 

TCTLB 

VIL 

Title  VIII. 

Title 

IX. 

Title 

X. 

TnLB 

XI. 
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PRELlMINARy  PROVISIONS. 

Skoiiok  1063.    Parties,  how  designated. 

1064.    Judgment  and  order  same  meaning  as  in  ciyil  actions. 

$  1063.  The  party  prosecuting  a  special  proceeding  may 
be  known  as  the  plaintiff,  and  the  adverse  party,  as  the  defend- 
ant. 

FideSSOS. 

$  1064*  A  judgment  in  a  special  proceeding  is  the  final  de- 
termination of  the  rights  of  the  parties  therein.  The  defini- 
tions of  a  motion  and  an  order  in  a  civil  action  are  applicable 
to  similar  acts  in  a  special  proceeding. 

Vide  SI  577-1003. 


TITLE    I. 

OP  WBIT3  OF  REVIEW,  MANIXATE  AJUO)  PBOHIBITION. 

Ohapteb  I.    Wbit  of  beview. 
II.    Wbit  of  mandate. 
ni.    Wbit  of  pbohibition. 

lY.     WbITS    of    beview,    UANDATB   AIXD   PBOHIBmOXf 
MAT  ISSUE  AND  BE  HEABD  AT  OHAMBEBS. 
y.     RVUBS  OF  FBACnOB  AND  APPEALS. 
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CHAPTER  I. 

WBIT  OF  REVIEW. 

SBcraoir  1087.  Writ  of  leiriew  deftned. 

1068.  When  and  by  what  courts  granted. 

1069.  Application  for,  how  made. 

1070.  The  writ  to  be  directed  to  the  inferior  tribunal,  etc. 

1071.  Contents  of  the  writ. 

1072.  Proceedings  in  inferior  court  may  be  stayed,  or  not. 

1073.  Service  of  the  writ. 

1074.  The  review  under  the  writ,  extent  of. 

1076.    A  defective  rettim  of  the  writ  may  be  perfected. 
Hearing  and  Jodgmant. 

1076.  Oopy  of  judgment  must  be  sent  to  the  inferior  tz|- 

bonal. 

1077.  Judgment  rolls 

writ  of  certiorari  mast  hereafter  he 
known  as  the  writ  of  review. 

Stat.  1851, 123,  lead  "may  be  denominated." 

(  1068.  (^  i56.)  A  writ  of  reTiew  may  be  granted  by  any 
court,  except  a  police  or  justice's  conrt,  when  an  inferior  tri- 
bunal, board  or  officer,  exercising  judicial  functions,  has  ex- 
ceeded the  jurisdiction  of  such  tribunal,  board  or  officer,  and 
there  is  no  appeal,  nor,  in  the  judgment  of  the  court,  any  plain, 
speedy  and  adequate  remedy. 

Stat.  1851, 123,  read:  "This  writ  may  be  granted  on  application,  by 
any  court  of  this  state,  except  a  jTu^oe's,  recorder's,  or  mayor's  ooart: 
the  writ  shall  be  granted  in  all  oases  when  an  inferior  tribunal,  board  or 
officer,  exercising  judicial  functions,  has  exceeded  the  jurisdiction  of 
such  tribunal,  board  or  officer,  and  there  is  no  appeal,  nor  in  the  judg> 
ment  of  the  court,  any  plain,  speedy  and  adequate  remedy.*' 

1  OaL  152. 187;  2  Cal.  263;  4  Cal.  185;  6Gal.  476;  7  Cal.  113,  244;  8  CaL  SB; 
19  Oal.  S46: 14  Oal.  479;  18  Cal.  49;  19  Oal.  78;  21  OaL  166;  22  Gal.  465;  23 
Oal.  492;  25  CaL  94;  28  CaL  115;  30  Cal.  98;  35  OaL  269;  <9  CaL  570;  40  Cal 
944,  479, 481, 642 ;  42  CaL  251, 630 ;  43  id.  25, 385;  45  id.  245 ;  47  id.  605. 

As  to  jurisdiction,  see  §8  43, 57,  and8& 
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(  1069.  (^  457.)  The  application  must  be  made  on  affiadaTit 
by  the  party  beneflciallj  interested,  and  the  oonrt  may  require 
a  notice  of  the  application  to  be  given  to  the  adyerse  party,  or 
may  grant  an  order  to  show  canse  why  it  should  not  be  allowed, 
or  may  grant  the  writ  without  notice. 

$  1070.  (^  458.)  The  writ  may  be  directed  to  the  inferior 
tribunal,  board  or  officer,  or  to  any  other  person  having  the 
custody  of  the  record  or  proceedings  to  be  certified.  When 
directed  to  a  tribunal,  the  clerk,  if  there  be  one,  most  return 
the  writ  with  the  transcript  required. 

teCal.562:84OaI.302. 

(  1071.  ((  459.)  The  writ  pf  review  must  command  the 
party  to  whom  it  is  directed  to  certify  fully  to  the  court  issuing 
the  writ,  at  a  specified  time  and  place,  a  transcript  of  the  re- 
cord and  proceedings  (describing  or  referring  to  them  with 
convenient  certainty) ,  that  the  same  may  be  reviewed  by  the 
court;  and  requiring  the  party,  in  the  meantime,  to  desist 
from  further  proceedings  in  the  matter  to  be  reviewed. 

$  107d.  ($  460.)  If  a  stay  of  proceedings  be  not  intended, 
the  words  requiring  the  stay  must  be  omitted  from  the  writ ; 
these  words  may  be  inserted  or  omitted,  in  ihe  sound  discre- 
tion of  the  court ;  but  if  omitted,  the  power  of  the  inferior 
court  or  officer  is  not  suspended  or  the  proceedings  stayed. 

^  1073.  (^  461.)  The  writ  must  be  served  in  the  same  man- 
>^er  as  a  summons  in  civil  action,  except  when  otherwise  ex- 
pressly directed  by  the  court 

$  1074.  ($  462.)  The  review  upon  this  writ  cannot  be  ex- 
tended further  than  to  determine  whether  the  inferior  tribunal, 
board  or  officer  has  regularly  pursued  the  authority  of  such 
tribunal,  board  or  officer. 

14  Cal.  479;  29  Oal.  4fiO,  632;  35  OaL  2»;  4S  Cal.3(». 

}  1075.  ($  463.)  If  the  return  of  the  writ  be  defective,  the 
court  may  order  a  further  return  to  be  made.  When  a  full 
return  has  been  made,  the  court  must  hear  the  parties,  or  such 
of  them  as  may  attend  for  that  purpose,  and  may  thereupon 
give  judgment,  either  affirming  or  annulling,  or  modifying  the 
proceedings.  Jjelow. 

12  Cal.  00,  0S2. 
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$  lore.  (^  4SL)  A  copy  of  the  judgment,  signed  by  the 
clerk,  must  be  transmitted  to  the  inferior  tribunal,  board  or 
officer  haying  the  custody  of  the  record  or  proceeding  certified 
up. 

(  1077.  (^  465.)  A  copy  of  the  judgment,  signed  by  the 
clerk,  entered  upon  or  attached  to  the  writ  and  return,  con- 
stitnte  the  judgment  roll. 

Stat.  1851, 124, added  the  words:  "If  the  prooeeding  be  had  in  any 
other  than  the  supreme  oovrt,  an  appeal  may  be  taken  from  the  jud^r- 
ment  in  the  same  manner,  and  upon  the  same  terms,  as  from  a  judgment 
in  a  civil  aotion." 

47  CaL  9,  COS. 
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CHAPTER  n. 

WRIT  OP  MANDATE. 

Bbotion  1081.  ICandate  defined. 

1085.  When  and  by  what  court  iBsaed. 

1086.  Writ,  when  and  npon  what  to  issue. 

1087.  Must  be  either  alternative  or  peremptory.  Bubstanee. 

1088.  If  the  application  be  without  notice,  the  alt^natiye 

writ-may  issue;  otherwise,  the  peremptory.  Notice 
and  default. 

1089.  The  adverse  party  may  answer  under  oath. 

1090.  If  an  essential  question  of  fact  is  raised,  the  court 

may  order  a  Jury  trial. 

1091.  The  applicant  may  demur  to  the  answer  or  counter- 

vail it  by  proof. 

1092.  Motion  for  new  trial,  where  made. 

1098.  The  clerk  must  transmit  the  verdict  to  the  coiurt 
where  the  motion  is  pending,  after  which  the  hear- 
ing shall  be  had  on  motion. 

1094.  If  no  ahswer  be  made,  or  if  the  answer  raise  no  ma- 

terial issue  of  fact,  the^eariug  must  be  before  the 
court. 

1095.  If  the  applicant  succeed,  he  may  have  damages,  costs 

and  a  peremptory  mandate 

1096.  Sendee  of  the  writ. 

1097.  Penalty  for  disobedience  to  the  writ. 

^f  mandamns  rmist  Jiereafter  he 
designated  the  writ  of  mandate. 

Stat.  1851, 124,  read  "may  be  denominated." 

$  1085.  (^  467.)  It  may  be  issued  by  any  court,  except  a 
justice's  or  police  court,  to  any  inferior  tribunal,  corporation, 
board  or  person,  to  compel  the  performance  of  an  act  which 
the  law  specially  enjoins,  as  a  duty  resulting  from  an  office, 
trust  or  station ;  or  to  compel  the  admission  of  a  party  to  the 
use  and  enjoyment  of  a  right  or  office  to  which  he  is  entitled, 
and  from  which  he  is  unlawfully  precluded  by  such  inferior 
tribunal,  corporation,  board  or  person. 
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Stat.  1851,  124,^ read:  ''Jostioe'B,  recorder's  or  mayor's"  instead  of 
"justice's  or  police." 

1  Oal.  143;  2  GaL  165.  245;  3  Cal.  167;  4  Gal.  176  ;6  Gal.  251,  440;  7  Gal. 
130, 286;  11  Gal.  42;  16  Gal.  11;  17  Gal.  132;  20  Gal.  72, 318;  21  Gal.  419, 668; 
22  GaL  34 ;  24  Gal.  78 ;  25  Gal.  26, 652 ;  27  Gal.  655 ;  28  Gal.  639 ;  30  Gal.  244,  325, 
^,  596,  &15;  31  Gal.  215;  33  Gal.  487;  35  Gal.  213;  36  Gal.  283;  39  Gal.  189, 
411.  593. 

Where  writ  wiU  not  lie:    1  Gal.  152;  10  Gal.  876;  14  Gal.  230;  29  Gal.  307: 
28  Gal.  166;  30  Gal.  244;  37  Gal.  532;  39  Gal.  411. 
See  anthorities  under  next  section. 
As  to  jurisdiction,  see  §§  43,  57  and  85. 

$  1086.  (^  468.)  The  writ  must  be  issned  in  all  cases  where 
there  is  not  a  plain,  speedy,  and  adequate  remedy,  in  lihe  ordi- 
nary course  of  law.  It  must  be  issued  upon  affidavit,  on  the 
application  of  the  party  beneficially  interested. 

2  Gal.  594 ;  3  Gal.  167 ;  4  Gal.  176;  7  Gal.  130, 276;  9  Gal.  7, 18 ;  10  Gal.  211 : 
llGal.640;  15 Gal.  149;  20 Gal. 72;  22  Oal. 34, 142;  24 GaL 78;  26 GaL 641;  29 
Cal.  210,  427;  36  GaL  283, 595;  40  Gal.  278;  44  GaL  173;  45  GaL  6. 


(  1087.  ($  469.)  The  writ  may  be  either  alternative  or 
peremptory.  The  alternative  writ  must  state  geAerally  the 
allegation  against  the  party  to  whom  it  is  directed,  and  com- 
mand such  party,  immediately  after  the  receipt  of  the  writ,  or 
at  some  other  specified  time,  t6  do  the  act  required  to  be  per- 
formed, or  to  show  cause  before  the  court,  at  a  specified  time 
and  place,  why  he  has  not  done  so.  The  peremptory  writ  must 
be  m  a  similar  form,  except  that  the  words  requiring  the  party 
to  show  cause  why  he  has  not  done  as  commanded  must  be 
omitted,  and  a  return  day  inserted. 

1  GaL  148. 


(  1088.  (^  470.)  When  the  application  to  the  court  is  made 
without  notice  to  the  adverse  party,  and  the  writ  be  allowed,  the 
alternative  must  be  first  issued ;  but  if  the  application  be  upon 
due  notice,  and  the  writ  be  allowed,  the  peremptory  may  be 
issued  in  the  first  instance.  The  notice  of  the  application, 
when  given,  must  be  at  least  ten  days.  The  writ  cannot  be 
granted  by  default.  The  case  must  be  heard  by  the  court, 
whether  the  adverse  party  appear  or  not. 
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^  1089.  (^  471.)  On  the  return  of  the  altematiTe,  or  the  day 
on  which  the  application  for  the  writ  is  noticed,  the  party  on 
whom  the  writ  or  notice  has  been  served  may  show  cause  by 
answer  under  oath,  made  in  the  same  manner  as  an  answer  to 
a  complaint  in  a  ciyil  action. 

StaL  1851, 125,  inserted  "  or  such  further  daj  aa  the  oonrt  maj  allow/* 
between  "noticed"  and  "the  party." 

27  Cal. 665;  SO Oal.  244:  45 CaL  395. 

(  1090.  ($  472.)  If  an  answer  be  made,  which  raises  a  ques. 
tion  as  to  a  matter  of  fact  essential  to  the  determination  of  the 
motion,  and  affecting  the  substantial  rights  of  the  parties,  and 
upon  the  supposed  truth  of  the  allegation  of  which  the  apjdi- 
cation  for  the  writ  is  based,  the  court  may,  in  its  discretion, 
order  the  question  to  be  tried  before  a  jury,  and  postpone  the 
argument  until  such  trial  can  be  had,  and  the  verdict  certified 
to  the  court.  The  question  to  be  tried  must  be  distinctly  stated 
in  the  order  for  trial,  and  the  coimty  must  be  designated  in 
which  the  same  shall  be  had.  The  order  may  also  direct  the 
jury  to  assess  any  damages  which  the  applicant  may  have  sus- 
tained, in  case  they  find  for  him. 

2  CaL  165;  9  CaL  19;  30  Oal.  325 

$  1091.  ($  473.)  On  the  trial,  the  applicant  is  not  precluded 
by  the  answer  from  any  valid  objection  to  its  sufficiency,  and 
may  countervail  it  by  proof  either  in  direct  denial  or  by  way 
of  avoidance. 

§  10958.  (}  474.)  The  motion  for  new  trial  must  be  made  in 
the  court  in  which  the  issue  of  fact  is  tried. 

Stat.  1851, 125,  read:  "  If  either  party  be  dissatisfied  with  the  verdict 
of  the  jury,  he  may  move  for  a  new  trial  upon  a  statement  prepared  aa 
provided  in  set»tion  one  hundred  and  ninety-five.  The  motion  for  a  new 
trial  may,  upon  reasonable  notice,  be  brought  on  before  the  judge  of  the 
court  in  which  the  cause  was  tried,  either  in  term  or  vacation.  If  a  new 
trial  be  granted,  the  jury  shall,  within  five  dsya  thereafter,  unless  the 
parties  agree  on  a  longer  time,  be  summoned  to  try  the  issue.  After  a 
second  verdict  in  favor  of  the  same  party,  a  new  trial  shall  not  be  had." 

$  1098.  (^  475.)  If  no  notice  of  a  motion  for  a  new  trial  be 
given,  or,  if  given,  the  motion  be  denied,  the  clerk,  within  five 
days  after  rendition  of  the  verdict  or  denial  of  the  motion, 
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must  transmit  to  the  court  in  which  the  application  for  the 
writ  is  pending,  a  certified  copy  of  the  verdict  attached  to  the 
order  of  trial ;  after  which  either  party  may  bring  on  the  argu- 
ment of  the  application,  upon  reasonable  notice  to  the  adverse 
party. 

J94.  (J  476.)  If  no  answer  be  made,  the  case  must  be 
heard  oiNli^apeni  of  the  applicant.  If  an  answer  be  made 
which  does  no^Vf|ea  question  such  as  is  mentioned  in  section 
ten  hundred  and  ricffrrmirM  but  only  such  matters  as  may  be 
explained  or  avoided  by  arSjUi^he  court  may,  in  its  discre- 
tion, grant  time  for  replying.  I^Hi^^swer,  or  answer  and 
reply,  raise  only  questions  of  law,  or  pu^ln^ssue  immaterial 
statements,  not  effecting  the  substantial  righ^Nk^|^  parties, 
tlie  court  must  proceed  ^o  hear,  or  fix  a  day  for  h( 
argument  of  the  case. 

$  1095.  ($  477.)  If  judgment  be  given  for  the  applicant,  he 
may  recover  the  damages  which  he  has  sustained,  as  found  by 
the  jury,  or  as  may  be  determined  by  the  court  or  referees, 
upon  a  reference  to  be  ordered,  together  with  costs ;  and  for 
such  damages  and  costs  an  execution  may  issue ;  and  a  peremp- 
tory mandate  must  also  be  awarded  without  delay. 

$  1090.  (^  478.)  The  writ  must  be  served  in  the  same  man- 
ner as  a  summons  in  a  civil  action,  except  when  otherwise  ex- 
pressly directed  by  order  of  the  court.  Service  upon  a  majority 
of  Vie  members  of  any  hoard  or  hody,  is  service  upon  (he  hoard 
or  hody,  wTiefher  at  Ihe  time  of  (he  service  the  hoard  or  hody 
was  in  session  or  not, 

L097.  ($479.)  When  a  peremptory  mandate  has  been  is- 
sued l^S^^iJ^ected  to  any  inferior  tribunal,  corporation,  board 
or  person,  iiiHigfijear  to  the  court  that  any  member  of  such 
tribunal,  corporatio^)Ni|]^,  or  such  person  upon  whom  the 
writ  has  been  personally  iim^liijjjm  iiilliiiiil  just  excuse,  re- 
fused or  neglected  to  obey  the  same^ki^{Dnrt  may,  upon  mo- 
tion, impose  a  fine  not  exceeding  one  llimiiiiifft^jqjhiii  In  case 
of  persistence  in  a  refusal  of  obedience,  the  cour^!lii|^rder 
the  party  to  ^  imprisoned  for  a  period  not  exceeding^t 
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j!Anjg}&^d  may  make  any  orders  necessary  and  proper  for 
the  compl^W^jj^jorcement  of  the  writ.  If  a  fine  be  imposed 
upon  a  judge  orom{^iMi];]odraws  a  salary  from  the  state  or 
county,  a  certified  copy  of  w^NiM^nust  be  forwarded  to  the 
controller  or  county  treasurer,  as  ^^SRH^nay  be,  and  the 
amount  thereof  may  be  retained  from  the  salaiyolnMityudgo 
or  officer.  "^ 

Stat.  1851, 126,  added  the  words  "  gnoh  judge  or  officer  for  his  wilful 
disobedience  shall  also  be  deemed  guilty  of  a  misdemeanor  in  office." 

lCal.l88:16Cal.  11. 
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CHAPTEE  m. 

■  WBIT  OP  PROHIBITION. 

Saonos  1102.  Prohitiition  defined. 

1103.  Where  and  when  issued. 

1104.  Writ  may  be  alternative  or  peremptory.    Form  of. 

1105.  Certain  proyisions  of  the  preceding  chapter  appli- 

cable. 

f  llCKi,  (N.  S.)  *^!he  writ  of  prohibition  is  the  oonnterpart 
of  the  writ  of  mandate.  It  arrests  tiie  proceedings  of  any  tri. 
bnnal,  corporation,  board  or  person,  when  such  proceedings 
are  without  or  in  excess  of  the  jurisdiction  of  such  tribunal, 
corporation,  board  or  person.   47  CaL  82,  «&. 

^  1103,  (K.  S.)  It  may  be  issued  by  any  court  except  police 
or  justices'  courts,  to  an  inferior  tribunal  or  to  a  corporation, 
board  or  person,  in  all  cases  where  there  is  not  a  plain,  speedy 
and  adequate  remedy  in  the  ordinary  course  of  law.  It  is  is- 
sued upon  affidavit,  on  the  application  of  the  person  beneficially 
interested; 

30  Gal.  244. 

As  to  jarisdiotion,  see  IS  43, 57  and  8S. 

^  1104w  (N.  S.)  The  writ  must  be  either  alternative  or  per- 
emptory. The  alternative  writ  must  state  generally  the  alle- 
gation against  the  party  to  whom  it  is  directed,  and  command 
such  party  to.  desist  or  refrain  from  farther  proceedings  in  the 
action  or  matter  specified  therein,  until  the  further  order  of  the 
court  from  which  it  is  issued,  and  to  show  cause  before  such 
xx>urt,  at  a  specified  time  and  place,  why  such  party  should  not 
be  absolutely  restrained  from  any  further  proceedings  in  such 
action  or  matter.  The  peremptory  writ  must  be  in  a  similar 
form,  except  that  the  words  requiring  the  party  to  show  cause 
why  he  should  not  be  absolutely  restrained,  etc.,  must  be 
omitted  and  a  return  day  inserted. 

^  1105.  (N.  S.)  The  provisions  of  the' proceeding  chapter, 
except  of  the  four  first  sections  thereof,  apply  to  this  pro- 
ceeding. 

0.  c.  p. — 81 
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CHAPTER  iV. 

WRITS   OF   REVIEW,  ^MANDATE   AND   PROmBITION 
MAY  ISSUE  AND  BE  HEARD  AT  CHAMBERS. 

SxcnON  1108^    Writs  of  review,  mandate  and  prohibition  maj  isaue 
and  be  heard  at  chambers. 

653.)  Writs  of  review,  mandate  and  prohibition 
may  be  iam^n^Miimireeof  the  Justices  of  the  supreme  courtf 
or  by  any  district  or  coan^nS^ii^^i^ra^tion,  and  may,  in  the 
discretion  of  the  justices  or  judge  IssiSiI^iH^g^ti^be  made 
returnable  and  a  hearing  thereon  be  had  in  vacation. 

Fids  !g  143  and  165. 

Stat.  1854, 72,  §  65,  read :  *'  Writs  of  oertionri  and  inandamatB,  may  be 
isaned  in  the  eaaea  prescribed  by  said  act,  by  a  judge  of  the  sniMem* 
eonrt,  district  oonrt,  or  oonnty  eonrt,  in  vacations,  and  may  in  the  dia- 
eretion  of  the  judge  issuing  the  writ,  be  made  returnable,  and  a  hearing 
may  be  had  on  the  return  thereof  in  the  vacation  " 


CHAPTER  V. 

BTJLES  OF  PRACTICE  AND  APPEALS. 

Skotion  1109.    Oertain  proviBlons  of  pact  two  applieable. 
1110.    Same. 

$  1100.  Except  as  otherwise  provided  in  this  title  the  pro- 
visions  of  Part  n,  of  this  code,  are  applicable  to,  and  constitute 
the  rules  of  practice  in  the  proceedings  mentioned  in  this  title. 

^  1110.  The  provisions  of  Part  11,  of  this  code,  relative  to 
new  trials  and  appeals,  except  in  so  far  as  they  are  inconsistent 
with  the  provisions  of  this  title,  apply  to  the  proceedings  men- 
tioned in  this  title. 
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TITLE    II. 

OfP  CONTESTING  CERTAIN  |ELE0TI0N8. 

flaoxzoK  1111.    Who  may  contest,  and  grounds  of  contest 

1112.  Inegolarity  and  Improper  conduct  of  Judges,  when 

to  annul  elections. 

1113.  When  not  to. 

1114.  Illegal  votes,  when  not  to  vitiate  election. 

1115.  Proceedings  on  contest 

1116.  Statement  of  cause  of  contest.    When  based  on  re* 

ception  of  illegal  Tot^s,  contestant  to  deliver  to 
respondent  a  list  of  votes  claimed  to  be  illegal. 

lllT.  Statement  of  cause  of  contest ;  want  of  form  not  to 
viUate. 

1118w  Ck>unt7  Judge  to  hold  special  term  for  trial  of  con- 
test. 

1119.  Olerk  to  issue  citation  to  respondent 

1120.  Witnesses— attendance  of,  how  enforced. 

1121.  Power  of  court    Adjournment  of  court. 

1122.  Bules  to  govern  court  in  trial  of  contest 

1123.  Ck>nrt  may  declare  who  was  elected, 

1124.  Fees  of  officers  and  witnesses. 

1125.  Costs. 

1126.  Appeal. 

U  27.    When  election  void  and  office  vacant 

^^Ul*  Any  elector  of  the  county  may  contest  the  right  of 
fUiyperHlii^declared  elected  to  lui  office  to  be  exercised  in  and 
for  such  cou)M|^and,  also, any  elector  of  a  township  may  con- 
test the  right  ofa!l;^erson  declared  elected  to  any  office  in 
and  for  such  townshJpnN^^7  ^^  ^^  following  causes : 

1.  For  malconduct  on  thli^gurt  of  the  board  of  judges,  or 
any  member  thereof.  ^^^^^ 

2.  When  the  person  whose  right  t^^e  office  is  contested 
was  not,  at  the  time  of  the  election,  eligibl^k^^ch  office. 

8.  When  the  person  whose  right  is  contesteSN^^sgiven  to 
any  elector  or  inspector,  judge  or  clerk  of  the  electSi^jLany 
bribe  or  reward,  or  has  offered  any  such  bribe  or  rewarnn^ 
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the  purpose  of  procuring  his  election,  or  has  commiUed  any 
other  offence  against  ihe  elective  franchise  d^fianed  in  Title  JF, 
Fart  I,  of  the  penal  code, 
A.    On  account  of  illegal  yotes. 

Stot.  1850, 101,  8  61,  omitted  the  words  in  UaUt»  and  inserted  an  addi- 
tional subdivision,  in  the  zoUowin^  words:  "When  the  person  whose 
ric^ht  is  contested  shall  have  been,  previoos  to  snoh  election,  convicted 
of  an  infamons  crime  by  any  court  of  competent  jurisdiction,  such  con- 
viction not  having  been  reversed,  nor  suohx>eraon  relieved  from  the  legal 
infamy  of  such  conviction." 

Generally:  13  Cal.  145;  23  Cal.  SU;  24  Oal  449;  2B  CU.  123;  30  CaU  325; 
31  Cal.  82 ;  34  Cal.  635  46  Cal.  401,  401 

SuB-DiYisiONl:  2Cal.l35;  120aL352:  260aL161;31  OaLOS. 

Sttb-dzyisiom  3 :  27  Gal.  655. 

BuB-DiYisiON  4 :    14  OaL  479 :  28  CaL  123 ;  M  Cal.  27S. 

$  Ilia.  No  irregularity  or  improper  conduct  in  the  pro- 
ceedings of  the  judges,  or  any  of  them,  is  such  malconduct  as 
avoids  an  election,  unless  the  irregularity  or  improper  conduct 
is  such  as  to  procure  the  person  whose  right  to  the  office  is 
contested  to  be  declared  elected  when  he  had  not  receiYed  the 
highest  number  of  legal  votes. 

Stat.  1850, 101,  i  52,  substantially  the  same. 

12  Cal.  352;  31  Cal.  173;  34  OaL  273, 63& 

$  1113.  When  any  election  held  for  an  office  exercised  in 
and  for  a  county  is  contested  on  account  of  any  malconduct  on 
the  part  of  the  board  of  judges  of  any  township  election,  or 
any  member  thereof,  the  election  cannot  be  annulled  and  set 
aside  upon  any  proof  thereof,  unless  the  rejection  of  the  vote 
of  such  township  or  townships  would  change  the  result  as  to 
such  office  in  the  remaining  vote  of  the  county. 

Stat.  1850, 101,853. 
20CaL50;31CaL173. 

$  1114*  Nothing  in  the  fourth  ground  of  contest,  specified 
in  section  eleven  hundred  and  eleven,  is  to  be  so  construed  as  to 
authorize  an  election  to  be  set  aside  on  account  of  illegal  votes, 
unless  it  appear  that  a  number  of  illegal  votes  has  been  given 
to  the  person  whose  right  to  the  office  is  contested,  which,  if 
token  from  him,  would  reduce  the  number  of  his  legal  votes 
below  the  number  of  votes  given  to  some  other  person  for  the 
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iame  office,  iafter  deducting  therefrom  the  illegal  rotes  which 
may  be  shown  to  have  been  giv^n  to  such  other  person. 

Stot.18dO.10US  54. 

$  U15.  When  an  elector  contests  the  right  of  any  per- 
son declared  elected  to  such  office,  hc  must,  within  forty  days 
after  the  return  day  of  the  election,  file  with  the  county  clerk 
a  written  statement,  setting  forth  specifically : 

1.  The  name  of  the  party  contesting  such  election,  and  that 
he  is  an  elector  of  the  district,  county  or  township,  aa  the  case 
may  be,  in  which  such  election  was  held. 

2.  The  name  of  the  person  whose  right  to  the  office  is  con- 
tested. 

3.  The  office. 

4.  The  particular  grounds  of  such  contest. 

Which  statement  must  be  verified  by  the  affidavit  of  &e  con- 
testing party,  that  the  matters  and  things  therein  contained 
are  true. 

Stot.  1851, 182,  %  19,  subataatially  the  samo,  ftdding  the  words  "aahe 
verily  believes." 

15  CaL  117;  30  Oal.  393;  31  OaL  261;  4?  GaL  239;  46  Cal  403. 

$  1116.  When  the  reception  of  illegal  votes  is  alleged  as 
a  cause  of  contest,  it  is  sufficient  to  state  generally,  that  in  one 
or  more  specified  townships,  illegal  votes  were  given  to  the 
person  whose  election  is  contested,  which,  if  taken  from  him, 
will  reduce  the  number  of  his  legal  votes  below  the  number  of 
legal  votes  given  to  some  other  person  for  the  same  office;  but 
no  testimony  can  be  received  of  any  illegal  votes,  unless  the 
party  contesting  such  election  deliver  to  the  opposite  party,  at 
least  three  days  before  such  trial,  a  written  list  of  the  number 
of  illegal  votes,  and  by  whom  given,  which  he  intends  to  prove 
on  such  trial ;  and  no  testimony  can  be  received  of  any  illegal 
votes  except  such  as  are  specified  in  such  lists. 

Stat.  1850, 101,  S  57,  subatontially  the  same. 

30  Gal.  393. 

i  lilt.  No  statement  of  the  grounds  of  contest  will  be 
rejected,  nor  the  proceedings  dismissed  by  any  court  for  want 
of  form,  if  the  grounds  of  contest  are  alleged  with  such  cer- 


Uinty  M  will  adviM  the  defondmt  of  tbe  partdcolar  prooeeding 
or  cause  for  nhich  Boch  eitcHaa  ia  coabstod. 

But.  TWO,  Ml,  (  H,  KibMMlUllr  ths  HOU.  U  C^  lii. 


(  1118.     Upon  the  BUtemeiit  being  Died.  Ihe  count;  clerk 

miut  inform  Oie  Judge  of  Ihe  coimty  court,  who  aoat  gire 
Qotico  and  order  a  special  tHrm  of  court  to  be  held  at  the  court 
houBa  of  the  proper  eoaaty,  aa  Bome  day  to  be  named  b;  him. 
not  less  than  ten  nor  more  than  tweat;  daja  from  tbe  dale  of 
■acb  notice,  to  hear  aad  determine  snch  contestsd  electioii. 


i  1U9.  The  clerk  most  also,  at  the  same  lime,  iiane  a 
citation  for  the  pereon  vlioae  right  to  the  office  ia  contested,  to 
appear  at  the  time  and  place  specified  in  the  notice,  which  cita- 
tion most  be  delivered  to  the  sheriff  and  be  served  upon  the 
party  in  person,  or,  if  he  cannot  be  found,  by  leaving  a  copj 
thereof  at  the  honse  where  he  last  resided. 


f  1190.  Tbe  clerk  mnst  issue  suhpcemis  for  n 
the  request  of  either  party,  which  must  be  served  as  other 
BUbpceiuw ;  and  tbe  county  court  baa  full  power  toissoa  attach- 
lOents  to  compel  the  attendance  of  witnesses  who  have  been 
subpcsned  to  attend. 

But.  Jai\  161, 1 «,  gnbiUutikUr  the  umt 

f  1191.  The  court  must  meet  at  t^e  time  and  place  desig- 
nated, to  determine  such  contested  election,  and  shall  have  all 
the  powers  necessary  to  the  determination  thereof.  It  may 
adjourn  from  day  to  day  nntU  such  trial  is  ended,  and  may 
also  continue  the  trial,  before  its  commencement,  for  any  time 
not  exceeding  twenty  days,  for  goodcause  shown  by  either  party 
upon  sffidavit,  at  the  costs  of  the  patj  applying  for  such  con- 


court  mnst  be  governed,  in  tbe  trial  and  de- 
nch  contested  election,  by  the  rales  of  law  and 
Jig  the  determination  of  quostians  of  law  and 
«  Muna  may  be  ^plicable ;  and  may  dlsmlsa 
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the  proceedings  if  the  statement  of  the  cause  or  causes  of  the 
contest  is  insufficient,  or  for  want  of  prosecution.  After  hear- 
ing the  proofs  and  allegations  of  the  parties,  the  court  must 
pronounce  judgment  in  the  premises,  either  confirming  or  an- 
nulling and  setting  aside  such  election. 

Stat.  ViSO,  101,  S  63,  added  "aooordinff  to  the  law  and  xisht  of  the  case." 

12Cal.352;34Cal.635. 

(  1123.  If  in  any  such  case  it  appears  that  another  person 
than  the  one  returned  has  the  highest  numher  of  legal  Totee, 
the  court  must  declare  such  person  elected. 

Stat.  1850, 101.  g  64. 

$  1134.  The  clerk,  sheriff  and  witnesses  shall  receive, 
respectively,  the  same  fees,  from  the  party  against  whom  judg- 
ment is  given,  as  are  allowed  for  similar  services  in  the  district 
court. 

Stat.  1850, 101,  g  65. 

$  1135.  If  the  proceedings  are  dismissed  for  insufficiency,  or 
want  of  prosecution,  or  the  election  is  by  the  court  conQitned, 
judgment  must  \)e  rendered  against  the  party  contesting  such 
election,  for  costs,  in  favor  of  the  party  whose  election  was 
contested ;  but  if  the  election  is  annulled  and  set  aside,  judg- 
ment for  costs  must  be  rendered  against  the  party  whose  elec- 
tion was  contested,  in  favor  of  the  party  contesting  the  same. 
Primarily,  each  party  is  liable  for  the  costs  created  by  himself, 
to  the  officers  and  witnesses  entitled  thereto,  which  may  be 
collected  in  the  same  manner  as  similar  costs  are  collected  in 
the  district  court. 

Stat.  1850, 101,  gg  66. 67.  68. 

^  1126.  Either  party,  aggrieved  by  the  judgment  of  the 
court,  may  appeal  therefrom  to  the  supreme  court,  as  in  other 
cases  of  appeal  thereto  from  the  county  court. 

Stat.  1855, 161.  g  10. 

^  1137.  Whenever  an  election  is  annulled  or  set  aside  bv 
the  judgment  of  the  county  court,  and  ten  days  have  elapsed 
and  no  appeal  has  been  taken,  the  commission,  if  any  has 
issued,  is  void  and  the  office  vacant* 

Stat.  1555, 161,  g  11,  subetantiallr  the  same. 
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TITLE    III 

OF  SUMMARY  PROCEEDINGS. 

CBAPTEB  I.     OONFESSIOy  OF  JUDGMENT  WTTHOirr  ACTION. 

n.    SrsMmma  a  contboyebsy  withoxtt  action. 

m.     DiSCHABGE    OF    PEBSONB     IMPBISONED     ON     CIVIL 

PBOGESS. 
IV^     SOOCABY  PBOOEEPINGS  FOB  OBTAINING  POSSESSION 

OF  BEAL  PBOPEBTY  IN  GEBXAIN  GASES. 


OHAPTEE  L 

CONFESSION  OP  JUDGMENT  WITHOUT  ACTION. 

SxoizoN  1132.    Judgment  may  be  confessed  for  debt  due  or  contin- 
gent UabUity. 

1133.  Statement  in  Tvriting  and  form  thereof. 

1134.  Filing  statement  and  entering  judgment. 

1135.  How,  in  justices'  courts. 

(  1133.    (^  374.)  A  judgment  by  confession  may  be  entered 

without  action,  either  for  money  due  or  to  become  due,  or  to 

secure  any  person  against  contingent  liability  on  behalf  of  the 

defendant,  or  both,  in  the  manner  prescribed  by  this  chapter. 

Such  judgment  may  he-entered  in  any  court  having  jurisdictUm 

for  like  amounts, 

1  Cal.  48;  5  GaL  514;  6CaL  238:  12  CaL  128,  218;  13  Oal.  76;  19  OaL  278; 
27CaL22B:44CaL4Bl. 

^  1133.  '^  375.)  A  statement  in  writing  must  be  made, 
signed  by  the  defendant  and  verified  by  his  oath,  to  the  follow- 
ing effect: 


1.  It  Bt  nflioriBe  tihe  «nti7  or  jv^BiMBt  fbr&ipeafied 


2.  If  it  bo  for  maaej  due,  or  to  beeoie  due,  it  mast 

tiie  fteli  out  of  vludi  it  an»e,aiid  shov  lint  die 

dKicforis  juslfydiie,  or  tobooome  doe. 

3w  If  isbefbrlhepopoKof  aacoEiivtiwpluiitiir^uitttA 

winlinpiiit  lalditT,  it  must  stite  coonsriy  tbe  &cts  cnosti- 

tatins  like  lidditf ,  and  ahov-ttoit  flie  warn  copfiaaBBd  therefor 

C  CUL  49:  a  Ori.  laL  lA:  II OU.  S»:  9  GWL  « :  S  Gtf.  BL  K  GML  SBw 


$  UM..  (f  3?S.)  The  ststemoit  mint  be  filed  vitb  Hm 
derk  of  the  ctmrt  in  vbieii  the  jodgiiMakt  is  to  beentocd,  who 
nmst  indone  upon  it»  and  enter  in  the  jndgment  book,  a  jnd^ 
it  of  saA  eoort  for  the  imoont  confeaaod,  with  ten  doUais 
The  statement  and  affidaTit,  with  the  judgment  in- 
doned,  theieupun  beoomes  the  judgment  rdSL 

lU.iMd-thseootj'imtndor'theeout.'*   4ICkL«S. 


f  US5.  (4  536.)  In  a  justice's  eoort*  where  the  eoort  has 
anthoritj  to  enter  the  jodgmoit,  the  atatement  may  be  filed 
wifli  the  jnstioe,  who  most  tiierenpon  oiter  in  his  docket  a 
judgment  of  bis  eoort  for  the  amoont  eonfesaed,  with  three 
ddDars  costs.  If  a  transcript  of  sach  judgment  be  filed  with 
the  ooontj  deck,  a  oopj  of  the  statem^at  most  be  filed  with  it. 

Stai.  1851.  US^  nad:  "  Jad«nien(  upon  coafMsaoB  may  be  «irtArwl  «p 
m  aqj  ivrtio»%  eooit  in  the  state  qtedfiad  in  tfat  < 
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CHAPTEE  n. 

SUBMITTING  A  CONTBOVEBSY  WITHOUT  ACTION. 

SxoizoH  1138.    GontroTersy,  how  nubmitted  without  action. 

1139.  Judgment  on,  as  in  other  casee,  but  without  coats 

prior  to  notice  of  trial. 

1140.  Judgment  jnay  be  enforced  or  appealed  from  as  in 

an  action. 

$  1138.  ( }  877. )  Parties  to  a  question  in  difference,  which 
might  be  the  subject  of  a  civil  action,  may,  without  action,  agree 
upon  a  case  containing  the  facts  upon  which  the  controversy 
depends,  and  present  a  submission  of  the  same  to  any  court 
which  would  have  jurisdiction,  if  an  action  had  been  brought ; 
but  it  must  appear,  by  affidavit,  that  the  controversy  is  real 
and  the  proceedings  in  good  faith,  to  determine  the  rights  of 
the  parties.  The  court  must  thereupon  hear  and  determine 
the  case,  and  render  judgment  thereon,  as  if  an  action  were 
depending. 

20  CaL  73,  VI9. 

^  1189.  ( ^  378. }  Judgment  must  be  entered  in  the  judg- 
ment book  as  in  other  cases,  but  without  costs  for  any  proceed- 
ing prior  to  the  trial.  The  case,  the  submission  and  a  copy  of 
the  judgment  constitute  the  judgment  roll. 

^  1140.  ( ^  379. )  The  judgment  may  be  enforced  in  the 
same  manner  as  if  it  had  been  rendered  in  an  action,  and  is  in 
the  same  manner  subject  to  appeal. 


^  roSGHABOX  OF  TESJSOtia  DfPBIBONED.     ^  114S.tf 


CHAPTER  m. 

BISGHABGE    OF   PERSONS  IMPRISONED   ON   CITIL 

PROCESS. 

Sbciion  1143.  Peisons  condned  may  be  discharged. 

1144.  Notice  of  application. 

1145.  Service  of  notice. 

1146.  Ezanination  before  jndge. 

1147.  Interrogatories  may  be  in  writing. 

1148.  Oath  to  be  administered. 

1149.  Order  of  discharge. 

1150.  If  not  discharged,  prisoner  may  again  apply,  when* 

1151.  Discharge  final. 

1152.  Judgment  remains  in  force. 

1153.  Plaintiff  may  order  discharge  of  prisonar,  wLo  Bhall 

not  thereafter  be  liable  to  Imprisonment  for  the 
same  cause  of  action. 

1154.  Plaintiff  to  advance  fonds  for  tsappoti  of  prisoner. 

4  114:3.  Any  person  confined  in  jail  on  an  execution  issued 
on  a  judgment  rendered  in  a  civil  action,  must  be  discharged 
therefrom  upon  the  conditions  in  this  chapter  specified. 

Stat.  1850.  40T.  S  1. 

Stat.  IMS.  91,  inserted  "or  order,"  between  "exeoatioa**  and  "issaed.** 

$  1144.  Snch  person  must  csnse  a  notice  in  writing  to  be 
given  to  the  plaintiff,  his  agent  or  attorney,  that  at  a  certain 
timo  and  place  he  will  apply  to  the  judge  of  the  district  court 
of  the  county  in  which  such  person  may  be  confined ;  or,  in 
ease  of  his  absence  or  inability  to  act,  to  the  judge  of  the 
county  court  of  the  county  in  which  such  person  may  be  im- 
prisoned,  for  the  purpose  of  obtaining  a  discharge  from  his 
imprisonment. 

Stat.  1650, 40T,  k  %  added  the  words,  "  in  the  eoonty  of  San  Francisco, 
the  application  may  be  made  to  a  judge  of  the  aaperior  court  of  the 
dty  of  San  Francisco." 

4  1145.  Such  noUce  must  be  served  upon  the  plaintiff,  his 
agent  or  attorney,  one  day  at  least  before  tbe  hearing  of  the 
application. 


"^  1144USO  SmiXABT  PBOOEBDISOfl.  873 

Stat.  1800,  407,  S  3,  added  the  words,  "  in  cases  where  the  plaintifl;  hit 
agent  or  attorney,  lives  within  twenty  miles  of  the  place  of  hearing; 
and  one  day  shall  be  added  for  every  additional  twenty  miles  that  such 
person  may  reside  from  the  place  of  hearing." 

$  1146.  At  the  time  and  place  specified  in  the  notice,  such 
person  must  be  taken  before  snch  judge,  who  must  examine 
him  under  oath  concerning  his  estate  and  property  and  effects, 
and  the  disposal  thereof,  and  his  ability  to  pay  the  judgment 
for  which  he  is  committed ;  and  such  judge  may  also  hear  any 
other  legal  and  pertinent  evidenoe  that  may  be  produced  by 
the  debtor  or  the  creditor. 

Stat.  1850.  407,  g  4. 

$  1147.  The  plaintiff  in  the  action  may,  upon  such  exami- 
nation, propose  to  the  prisoner  any  interrogatories  pertinent 
to  the  inquiry,  and  they  must,  if  required  by  him,  bo  proposed 
and  answered  in  writing,  and  the  answer  must  be  signed  and 
sworn  to  by  the  prisoner. 

Btat.  1850,  407,  S  5. 

$  1148,  [f,  upon  the  examination,  the  judge  is  satisfied  that 
the  prisoner  is  entitled  to  his  discharge,  he  must  administer 

to  him,  the  following  oath,  to  wit :  '*  I, ,  do  solemnly 

swear  that  I  have  not  any  estate,  real  or  personal,  to  the 
amount  of  fifty  dollars,  except  such  as  is  by  law  exempted  from 
being  taken  in  execution ;  and  that  I  have  not  any  other  estate  ^ 
now  conveyed  or  concealed,  or  in  any  way  disposi  d  of,  with 
design  to  secure  the  same  to  my  use,  or  to  hinder,  delay  or 
defraud  my  creditors,  so  help  me  God.'* 

Stat.  1850,  407,  S  6. 

(  1149.  After  administering  the  oath,  the  judge  must  issue 
an  order  that  the  prisoner  be  discharged  from  custody,  and 
the  ofScer,  upon  the  service  of  such  order,  must  discharge  the 

prisoner  forthwith,  if  he  be  imprisoned  for  no  other  cause. 

Stat.  1850,  407,  S  7,  inserted  the  words,  "  if  he  be  imprisoned  for  no 

other  cause,"  between  "  custody  "  and  "  and  the  officer. 


"  I 

I 


$  1150.  If  such  judge  does  not  discharge  the  prisoner,  he 
may  apply  for  his  discharge  at  the  end  of  every  succeeiiing  ten 
days,  in  th6  same  manner  as  above  provided,  and  the  same 
proceedings  must  thereupon  be  had. 

Stat.  1850,  407,  6  8. 
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$  1131*  The  prisoner,  after  being  so  discharged,  is  forever 
exempted  from  arrest  or  imprisonment  for  the  same  debt,  un- 
less he  be  convicted  of  having  wilfully  sworn  falsely  upon  his 
examination  before  the  judge,  or  in  taking  the  oath  before 
prescribed. 

Stat.  18.W,  40T,  S  9. 

Stat.  1863, 93,  h  2,  read  "  cause  of  action.*' 

$  1159«  The  judgment  against  any  prisoner  who  is  dis- 
charged  remains  in  full  force  against  any  estate  which  may 
then  or  at  any  time  afterward  belong  to  him,  and  the  plaintiff 
may  fake  out  a  new  execution  against  the  goods  and  estate  of 
the  prisoner,  in  like  manner  as  it*  he  had  never  been  com- 
mitted. 

Stat.  1880,  407,  8 10. 

(  1153.  The  plaintiff  in  tne  action  may  at  any  time  order 
the  prisoner  to  be  discharged,  and  he  is  not  thereafter  liable 
to  imprisonment  for  the  same  cause  of  action. 

Stat.  I8fi0, 407,  g  11. 

^  1154.  Whenever  a  person  is  committed  to  jail  on  an  ex- 
ecution issued  on  a  judgment  recovered  in  a  civil  action,  the 
creditor,  his  agent  or  attorney,  must  advance  to  the  jailor,  on 
such  commHmentj  sufficient  money  for  the  support  of  thepris- 
o:ierfor  one  week  and  miist  make  the  like  advance  for  every 
successive  week  of  his  impnsonrtientf  and  in  case  of  failure  to 
do  so  the  jailer  must  forthwith  discharge  such  prisoner  from 
custody ;  and  such  discharge  has  the  same  effect  aa  if  made  by 
order  of  the  creditor. 

Stat.  1863, 98,  §  3,  inserted  "  or  order  "  between  "  execution  "  and  "  is- 
Baed ;  '*  also  instead  of  the  words  in itoZies,  the  foUowin^r:  "  within  twenty- 
four  hours  after  such  commitment,  sufficient  money  to  pay  for  the  sup- 
port of  said  prisoner  duriner  the  time  for  which  he  may  be  imprisoned ; 
and  in  case  the  money  should  not  be  so  advanced,  or  if,  during  the  time 
the  prisoner  may  be  in  confinement,  the  money  should  be  expended  in 
the  support  of  such  prisoner,  and  the  creditor  should  neglect  for  twenty- 
four  hours  to  advance  such  further  sum  as  might  be  necessary  for  his 
support." 

Stat.  1850, 407,  $  12,  same  as  stat  1868,  omitting  the  words  **or  order." 

c.  c.  p.— 3a 
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CHAPTER  IV. 

SUMMARY  PROCEEDINGS  FOR  OBTAINING  POSSES- 
SION OF  REAL  PROPERTY  IN  CERTAIN  CASES. 

BsonoN  1169.  Forcible  entry  defined. 

1160.  Forcible  detainer  defined. 

1161.  Unlawful  detainer  defined. 

1162.  Service  of  notice. 

1163.  County  courts  have  jurisdiction. 

1164.  Parties  defendant. 

1165.  Parties  generally. 

1166.  Complaint.    Judge  to  fix  day  for  appearance  of  de- 

fendant and  summons. 

1167.  Summons,  form  and  service  of. 

1168.  Arrest. 

1169.  Judgment  by  default. 

1170.  Defendant  may  appear,  etc. 

1171.  Trial  by  jury. 

1172.  Showing  required  of  plaintiff  in  forcible  entrv  or 

detainer.    Of  defendant 

1173.  Complaint  must  be  amended  in  certain  cases.  ^ 

1174.  Verdict  and  judgment. 

1176.  Verification  of  complaint  and  answer. 

1176.  Effect  of  an  appeal  upon  the  judgment. 

1177.  Bules  of  practice. 

1178.  Appeals,  huw  taken,  etc. 

(  1169.  Every  person  is  gailty  of  a  forcible  entry  who 
either— 

1.  By  breaking  open  doors,  windows  or  other  parts  of  a 
house,  or  by  any  kind  of  violence  or  circumstance  of  terror, 
enters  upon  or  into  any  real  property ;  or, 

2.  Who,  after  entering  peaceably  upon  real  property,  turns 
out  by  force,  threats  or  menacing  conduct,  the  party  in  pos* 
session. 

Fide  §1160  and  note. 

Stat.  186>V66, 768,  i»  1,  read:  "If  any  person  shall,  with  violenoe  and  a 
>«rong  hand,  enter  upon  or  into  any  landa  or  bnildings  either  by  break- 
ing open  doom,  windows,  w  other  parts  of  a  hoone,  or  by  any  kind  of 
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TioienM  or  circnin«tance  of  tenor,  or  if  any  penon,  after  entering 
peaceably,  shall  torn  out  lij  force  or  by  threats,  or  by  menacing  oondnct, 
the  party  in  possession,  snch  person  shall  be  deemed  gnilly  of  a  forcible 
entry,  and  may  be  proceeded  against  and  punished  as  hereinafter  pro- 
vided." 

Statute  ganerally:  5  Cal.  m;  8  CaL  499;  9  Cal  46.  872:  12  CaL  SOO:  2S 
Cal.  381 :  27  CIU.  502 :  29  Cal.  577, 661 :  99  Oal.  23  42  CaL  152 :  49  CaL  Zn. 

Parties  plaintiff:  3  CaL  59:  5  CaL  113;  8  CaL  489;  16  CaL  107 :  20  CaL  4.\ 
282. 

Parties  defendant:  VUe  S  1164. 

40  Cal.  351. 

When  action  can  be  maintained:  5  CaL  6S,  156;  9  CaL  46;  12  Cal.  900; 
23  CaL  375,  413;  24  CaL  319;  32  Cal.  340  41  OaL  242;  45 CaL  4a% 001. 

When  action  cannot  be  maintained :  6  CaL  156;  23  CaL  319;  27  CaL  502; 
28  Cal.  527;  29  CaL  214 

Vide  §  1172. 

9  1160.  Eveiy  person  is  gnilty  of  a  forcible  detainer  who 
either — 

1.  By  force,  or  bj  menaces  and  threats  of  yiolenoe,  nnlaw- 
fuUy  holds  and  keeps  the  possession  of  any  real  property, 
whether  the  same  was  aoqnired  peaceably  or  otherwise ;  or, 

2.  Who,  in  the  night  time,  or  during  the  absence  of  the 
occupant  of  any  lands,  unlawfully  enters  upon  real  property, 
and  who,  after  demand  made  for  the  surrender  thereof,  for 
the  period  of  five  days  refuses  to  surrender  the  same  to  such 
former  occupant. 

The  occupant  of  real  property,  within  the  meaning  of  this 
subdivision,  is  one  who,  wil^in  five  days  preceding  such  \m- 
lawful  entry,  was  in  the  peaceable  and  undisturbed  possession 
of  such  lands. 

Stat.  1865-66. 768-9,  hi  2  and  3.  read:  " See. 2.  If  any  peraon  shall,  by 
force  and  with  a  strong  hand,  or  by  menaces  and  threats  of  violence  un- 
lawfully hold  and  keep  the  possession  of  any  lands  or  tenements,  whether 
the  same  were  acquired  peaceably  or  otherwise,  such  person  shall  be 
deemed  guilty  of  a  forcible  detainer^  and  may  be  proceeded  against  as 
herein  provided. 

"  Sec.  3.  If  any  person  shall,  in  the  night  time,  or  during  the  absence 
of  the  occupant  of  any  lands  or  tenements,  unlawfully  enter  upon  such 
land  or  tenements,  and  shall,  after  demand  made  for  the  surrender  of 
such  premises,  for  the  period  of  five  days,  refuse  to  surrender  the  same 
to  such  former  occupant,  such  person  shall  be  deemed  guilty  of  a  forci- 
ble detainer,  and  may  be  proceeded  aeainst  as  herein  provided  for  such 
offence ;  provided,  that  the  party  shall  do  deemed  the  actual  occuiMint  of 
lands  wbo,  within  five  days,  preceding  such  unlawful  entry,  was  in  the 
peaceable  and  undisturbed  possession  of  such  lands  or  tenements." 

Stat.  1863, 692-4,  %$  1  and  2,  read :  "  g  1.  No  entry  shall  be  made  into  any 
lands,  tenements,  or  other  possessions,  but  in  cases  where  the  entry  is 
given  by  law,  and  in  such  case  only  in  a  peaceable  nuumer;  not  with 
strong  hand,  nor  with  a  multitude  of  people. 
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tainty  as  will  advise  the  defendant  of  the  particular  proceeding 
or  cause  for  which  such  election  is  contested. 
Stat.  1890, 101,  §  58,  Bubstantially  the  same,  tf  Cal.  229. 

$  1118.  Upon  the  statement  being  filed,  the  county  clerk 
must  inform  the  judge  of  the  county  court,  wlio  must  give 
notice  and  order  a  special  term  of  court  to  be  held  at  the  court 
house  of  the  proper  county,  on  some  day  to  be  named  by  him, 
not  less  than  ten  nor  more  than  twenty  days  from  the  date  of 
such  notice,  to  hear  and  determine  such  contested  election. 

Stat.  18J>5, 161,  S  8. 

U  Cal.  145;  28  Cal.  123. 

(  1110.  The  clerk  must  also,  at  the  same  time,  issue  a 
citation  for  the  person  whose  right  to  the  office  is  contested,  to 
appear  at  the  timec  and  place  specified  in  the  notice,  which  cita- 
tion must  be  delivered  to  the  sheriff  and  be  served  upon  the 
party  in  person,  or,  if  he  cannot  be  found,  by  leaving  a  copy 
thereof  at  the  house  where  he  last  resided. 

Stat.  1850, 101,  §  6a 

84Clal.635. 

(  liao.  The  clerk  must  issue  subpoenas  for  witnesses  at 
the  request  of  cither  party,  which  must  be  served  as  other 
subpoenas ;  and  the  county  court  has  full  power  toissue  attach* 
ments  to  compel  the  attendance  of  witnesses  who  have  been 
subpoened  to  attend. 

Stot.  1855. 161,  §  9,  sabstantially  the  same 

$  1191.  The  court  must  meet  at  the  time  and  place  desig- 
nated, to  determine  such  contested  election,  and  shall  have  all 
the  powers  necessary  to  the  determination  thereof.  It  may 
adjourn  from  day  to  day  until  such  trial  is  ended,  and  may 
also  continue  the  trial,  before  its  commencement,  for  any  time 
not  exceeding  twenty  days,  for  good  cause  shown  by  either  party 
upon  affidavit,  at  the  costs  of  the  party  applying  for  such  con- 
iinuanoe. 

Stat.  1830, 101,  8  62. 

34  Cal.  635. 

(  1139.  The  court  must  be  governed,  in  the  trial  and  de- 
termination of  such  contested  election,  by  the  rules  of  law  and 
evidence  governing  the  determination  of  questions  of  law  and 
fact,  so  far  as  the  same  may  be  applicable ;  and  may  diamifts 
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the  proceedings  if  the  statement  of  the  cause  or  causes  of  the 
contest  is  insufficient,  or  for  want  of  prosecution.  After  hear- 
ing the  proofs  and  allegations  of  the  parties,  the  court  must 
pronounce  judgment  in  the  premises,  either  confirming  or  an- 
nulling and  setting  aside  such  election. 

Stat  1850, 101,  §  63.  added  "aoooidixi«  to  th*  Uw  and  right  of  the  case." 

12  Cal.  392;  34  Gal.  635. 

$  1193.  If  in  any  soch  case  it  appears  that  another  person 
than  the  one  returned  has  the  highest  number  of  legal  yotes, 
the  court  must  declare  such  person  elected. 

Stat.  1850, 101,  §  64. 

$  lia&.  The  clerk,  sheriff  and  witnesses  shall  receive, 
respectively,  the  same  fees,  from  the  party  against  whom  judg- 
ment is  given,  as  are  allowed  for  similar  services  in  the  district 
court. 

Stat.  1890, 101.  8  65. 

$  1125.  If  the  proceedings  are  dismissed  for  insufficiency,  or 
want  of  prosecution,  or  the  election  is  by  the  court  con^nned, 
judgment  must  \)e  rendered  against  the  party  contesting  such 
election,  for  costs,  in  favor  of  the  party  whose  election  was 
contested ;  but  if  the  election  is  annulled  and  set  aside,  judg- 
ment for  costs  must  be  rendered  against  the  party  whose  elec- 
tion was  contested,  in  favor  of  the  party  contesting  the  same. 
Primarily t  each  party  is  liable  for  the  costs  created  by  himself, 
to  the  officers  and  witnesses  entitled  thereto,  which  may  be 
collected  in  the  same  manner  as  similar  costs  are  collected  in 
the  district  court. 

Stat.  1850, 101,  §g  66, 67. 68. 

$  liae.  Either  party,  aggrieved  by  the  judgment  of  the 
court,  may  appeal  therefrom  to  the  supreme  court,  as  in  other 
cases  of  appeal  thereto  from  the  county  court. 

Stat.  1855, 161,  g  10. 

^  1127.  "Whenever  an  election  is  annulled  or  set  aside  bv 
the  judgmenrt  of  the  county  court,  and  ten  days  have  elapsed 
and  no  appeal  has  been  taken,  the  commission,  if  any  has 
issued,  is  void  and  the  office  vacant 

Stot.  1555, 161,  8 11.  subBtantially  the  same. 
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|164.  No  person  other  than  the  actual  ooonpoats  of  the 
prenusS^u-o  necessary  parties  defendant  to  those  proceedings, 
nor  will  tnSmoceeding  abate  or  plaintiff  be  nonsuited  for  the 
nonjoinder  o^l^^persons  who  might  or  should  have  been 
made  parties  defenhi^it ;  but  when  it  appears  that  any  of  the 
parties  served  with  pr^^sor  appearing  in  the  proceeding  are 
guilty  of  the  offence  chai^li^judgment  must  be  rendered 
against  the  persons  thus  foun^^^lty.  And  in  case  a  married 
woman  be  tenant  or  occupant,  ancn^?  husband  is  not  a  resi- 
dent of  the  county  in  which  the  premiss  are  situated,  her 
marriage  is  no  defence ;  but  in  case  her  husDlii^be  not  joined, 
or  unless  she  be  doing  business  afi  a  sole  traderSnexecution 
issued  upon  a  judgment  against  her  can  only  b^^forced 
against  property  on  the  premises  at  the  time  of  tiie  comi 
ment  of  the  action. 

VicU  i  1161  and  note. 

Stat.  1865-66,  770-71,  §  11,  sabstantiaUy  the  same. 

Stat.  1863,  655,  §  12,  omitted  all  between  the  words  "  these  pvooe«d- 
Inge  "  and  *'  and  in  case." 

Parties  defendant:  10  Cal.  445;  20  Cal.  48 :  29  CaL  214;  39  Cal.  28i 

^  1165.  Except  as  provided  in  the  preceding  section,  the 
provisions  of  part  two  of  this  code,  relating  to  parties  to  civil 
actions,  are  applicable  to  this  proceeding. 

Stat.  1865-66, 771,  8  13,  was  sabstantiallv  the  same,  adding  the  words, 
"  provifledt  that  no  appeal  taken  by  a  defendant  in  such  action  to  the 
supreme  court  shall  prevent  the  issuance  and  execution  of  the  writ  of 
restitution  therein,  unless  the  county  judge  shall,  by  his  written  order, 
direct  that  such  writ  of  restitntion  be  stayed." 

Stat.  1863, 655,  H 14,  same  in  substance  as  8  lU'Si 

^66.  The  plaintiff  must  present  to  the  county  judge  his 
writtelNi^plaint,  setting  forth  therein  the  facts  on  which  he 
seeks  to  re^^n^  and  describe  the  premises  with  reasonable 
certainty,  and  imt^harge  that  the  defendant  has  acted  fraud- 
ulently in  making  tmNn^cible  entry  or  detainer  (in  case  the 
proceeding  is  brought  for^Ni^r) ,  and  may  claim  such  dam- 
ages therefor  as  he  may  deem  pro^li^nd  in  case  pf  rent  due 
must  state  the  amount  thereof.  Uponrai^mng  the  complaint 
the  judge  must  fix  a  day  for  the  appearanc^Ohe  defendant 
in  such  action,  and  indorse  the  date  thus  flxedTu^g^^r  with 
the  day  of  the  presentation  of  the  complaint,  uponiHi^he 
judge  must  also  direct  upon  the  complaint  that  the  summoN 
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be  issued  thereupon  be  serVed  upon  the  ddfendant  at  a  day 
iiOTJess  than  three  days  previous  to  the  day  set  for  the  appear- 
anoeN^  the  defendant,  and  not  more  than  twenty  days  from 
the  da^^f  making  the  order,  fixing  the  return  day  of  the 
summonsS 

Stot.  m^-^SSp,  i  \  inserted  the  words.  "  bat  in  saoh  case  he  shal  I 
state  the  facts  c^ititnting  the  fraud,"  between  "  deem  proper  "  and' 
"and in  case  of  rex^^*  also  omitted  the  words,  "and  in  case  of  rent 
due  most  state  the  au^nt  thereof." 

Stat.  1863, 65t,  S§  8  anfl^reqaired  the  complaint  to  be  verified ;  and 
omitted  all  after  the  wordily  amoont  thereof;"  but  provided  that  the 
complaint  might  be  presentaLto  a  county,  or  district  judge,  or  to  any 
commissioner  anthoriaed  to  d^^uunber  business  of  a  county  or  district 
judge." 

^  1167.  The  complaint,  thu^lndorsed,  must  be  filed  with 
the  clerk  of  the  county  court,  andlhe  clerk  must  forthwith  is- 
sue tho  summons.  It  musfc  state  the^^ties  to  the  proceeding, 
the  court  in  which  the  same  is  brought^|he  nature  of  the  pro- 
ceeding, in  concise  terms,  and  the  relief  l^ught,  and  also  the 
day  fixed  for  the  appearance  of  the  defendan^herein,  and  the 
number  of  days  before  the  time  of  the  appewnce  that  the 
same  is  to  be  served  on  the  defendant.  It  must  notify  the  de- 
fendant to  appear  and  answer  within  the  time  des^ismted  in 
the  summons,  or  that  the  relief  sought  will  be  take^against 
him.  The  summons  must  be  directed  to  the  defendan\aud 
must  bo  served  and  returned  in  the  same  manner  as  the  Sim- 
mons in  a  civil  action  is  served  and  returned. 

Stat.  186$-66, 709,  S  6,  was  substantially  the  same,  inserting  the  words 
'*nnder  the  seal  of  said  court"  between  "summons"  and  "It  must;"  and 
substituting  for  the  last  sentence  the  words :  "  The  summons  shall  be 
directed  to  the  defendant  and  shall  be  served  by  the  sheriif  of  the  county 
or  other  person  duly  qualified,  by  delivering  to  such  defendant  a  certified 
copy  thereof,  and  the  return  of  the  sheriff  shall  show  the  day  and  place 
at  which  the  same  was  served.'* 

Statement  of  case:  4  0al.  182;  9 Gal.  46;  160al.  73, 107;  23  Oal.  526;  27 
OaL  375;  a^  Gal.  17^;  31  CaL  122;  32  Ool.  340;  3S  Oal.  410;  40  Oal.  3:1,  4S4. 

4  1168.  If  the  complaint  presented  establishes,  to  the  satis- 
faction of  the  judge,  fraud,  force  or  violence  in  the  entry  or 
detainer,  and  that  the  possession  held  is  unlawful,  he  may 
make  an  order  for  the  arrest  of  the  defendant. 

Stat.  1865-68, 770,  S  8,  and  addition,  made  the  provisions  of  the  practice 
act  in  reference  to  arrests  in  civil  oases,  applicable. 


f$  1160-79  SXTlCklABT  PBOCEEDINaS.  880 

$  IIGO.  If,  at  the  time  appointed,  the  defendant  do  not  ap- 
pear and  defend,  the  court  must  enter  his  default  and  render 
judgment  in  favor  of  the  phuntiff  as  prayed  for  in  the  com- 
plaint. 

Vide  i  llTl  and  noia 

$  1170.    On  or  before  the  day  fixed  for  his  appearance,  the 
defendant  may  appear  and  answer  or  demur. 
Vide  §1111  mid  note. 

Ll^»    Whenever  an  issue  of  fact  is  presented  by  the 

pleadings^^itijUl^arty  demand  it,  a  jury  must  be  summoned 

to  try  the  issue.    Th^ttl^Nnqg^e  summoned  and  formed  as 

in  justices'  courts,  and  the  pro^sSSH^M^^scode,  respecting 

trials  by  jury  in  justices*  courts,  apply  (ii  liiiilii  IIHmi  I  Im 

this  chapter. 

Stilt.  IS6V66.76>70,  §  7.  read  ''  On  or  before  the  day  set  for  his  appear- 
anoe  therein,  the  defendant  shall  file  with  the  clerk,  and  in  said  cause, 
his  written  answer,  demurrer  or  demurrer  and  answer,  or  other  appear- 
ance«or  if  he  fail  to  so  appear,  tha  clerk  shall  note  his  default,  and  the 
judge  shall  thereupon,  upon  satisfactory  endence,  order  such  judgment 
as  shall  be  just  in  the  premise^.  Whenever  an  issue  of  fact  is  presented 
by  the  pleadings,  the  coanty  judge,  upon  the  application  of  either  party, 
shall  order  the  clerk  to  issue  a  venire  for  a  special  trial  jurv  to  be  sum- 
moned for  the  day  fixed  by  the  court  for  the  trial  of  said  cause,  etc." 
It  went  on  to  provide  for  summoning,  and  challenging  the  jurv :  that  the 
pleadings  be  verified,  and  the  proceedings  not  therem  provided  for,  be 
regulated  by  the  civil  practice  act  so  for  as  applicable. 

$  117%  On  the  trial  of  any  proceeding  for  any  forcible  en- 
try or  forcible  detainer,  the  plaintiff  shall  only  be  required  to 
show,  in  addition  to  the  forcible  entry  or  forcible  detainer 
complained  of,  that  he  was  peaceably  in  the  actual  possession 
at  the  time  of  the  forcible  entry,  or  was  entitled  to  the  posses- 
sion at  the  time  of  the  forcible  detainer.  The  defendant  may 
show  in  his  defence,  that  he  or  his  ancestors,  or  those  whose 
interest  in  such  premises  he  claims,  have  been  in  the  quiet 
possession  thereof  for  the  space  of  one  whole  year  together 
next  before  the  commencement  of  the  proceedings,  and  that 
his  interest  therein  is  not  then  ended  or  determined ;  and  such 
showing  is  a  bar  to  the  proceedings. 

Stat.  1865-66, 770,  g  9. 

Possession  of  plaintiff:  8  Oal.  439;  15  Oal.  315;  16  Oal.  107;  20  Oal.  45, 
83;  23  Oal.  526;  27  Oal.  592;  23  Oal.  170, 187;  3S0ja.  5)3;  37  Oal.  5<);  38  Oal. 
619, 693;  39  Oal.  660 :  40  Gal.  351  45  Oal.  510, 597. 

Force:  40al.  176;  6 Oal.  6);  15 Oal.  315;  23  Oal.  527;  2)  Oal.  577;  31  Oal . 
122;  32  Oal.  340;  ^  Oal.  676.  693  42  OaL  IfiL 
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What  dafendani  in  forcible  entrjr,  etc.,  may  show:  23  Cal.  3S1 ;  27  Cal. 
563;  2» id.  172;  31  id.  467: 36  id.  580;  38  id.  619;  41  id. 242;  43  id.  299;  45 id. 495. 

What  tenant  may  show:  8  Cal.  592;  21  Oal.  309;  25  OaL  35;  34  Cal.  265; 
«CU.S08. 


I  1178.  When,  upon  the  trial  of  any  proceeding  under  this 
chapter,  it  appeftrs  from  the  evidence  that  the  defendant  has 
been  goUty  of  either  a  forcible  entry  or  a  forcible  detainer,  and 
other  than  the  offence  charged  in  the  complaint,  the  judge 
mnst  order  that  such  complaint  be  forthwith  amended  to  con- 
form to  such  proofs.  Such  amendment  must  be  without  any 
imposition  of  terms.  No  continuance  must  be  permitted  upon 
account  of  such  amendment,  unless  the  defendant,  by  affidavit 
filed,  shows  to  the  satisfaction  of  the  court  good  cause  therefor. 

Stat.  1865-^  770, 8  10. 

32  CaL  MO;  33  Cal.  410. 

f«^ULT4.  If,  upon  the  trial,  the  verdict  of  the  Jury  or  the 
finding^lijhe  court  is  in  favor  of  the  plaintiff  and  against  de- 
fendant, thec2ds]^au3t  thereupon  enter  judgment  for  the  res- 
titution of  the  premlStLThe  jury,  or  the  court,  in  case  the 
proceeding  is  tried  withou^)<i];y^must  also  assess  the  damages 
oocaeioned  to  the  plaintiff  by  th^i|fi(nble  entry  or  detainer,  or 
in  case  of  rent  unpaid^  the  amount  ofr^ftt4J£n  due,  and  there- 
upon judgment  against  the  defendant  fo^fta^etimes  the 
amount  of  such  damages  or  rent,  as  the  case  mayo^^^ound 
or  assessed,  must  be  enteredr  ^^^ 

Stat.  1865-66.  771.  8 12. 

Restitution :  10  Cal.  211 ;  19  Cal.  375:  39  Cat.  287. 

Rent  due:  17  Cal.  566;  20 Cal.  2^;  21  Cal.  55;  27  Cal.  968;  40  CaL  246 

Damagss:  2 Cal.  527;  31  Cal.  467. 

Treble  damages:  4  CaL  412;  6  Cal.  63.  163;  15 CaL  149;  23  GaL  375;  25 
OaL  264. 

f  1175«    The  complaint  and  answer  must  be  verified. 

^  UTO.    An  appeal  taken  by  the  defendant  does  not  ntay 

proceedings  upon  the  judgment  unless  the  county  judge  so 

directs. 

Fide  1 1165  and  note. 
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$  1177.  Exc3pt  as  othcrvdse  provided  in  this  chapter  the 
provisions  of  Part  II,  of  this  code,  are  applicable  to,  and  oon- 
stitute  the  rules  of  practice  in  the  proceedings  mentioned  in 
this  chapter. 

Yide  note  to  I  1171. 

^  1178.  The  provisions  of  Part  II,  of  this  code,  relative  to 
new  trials  and  appeals  except  in  so  far  as  they  are  inconsistent 
with  the  provisions  of  this  chapter,  apply  to  the  prooeediiigs 
mentioned  in  this  chapter. 

{An  Ad  to  amend  an  Act  entitled  "  An  Act  concerning  Forctbie 
Entries  and  Urdawful  Detainers,  and  to  repeal  aU  other  Acts 
on  the  same  subject"— Approved  April  27, 1863.  Approved 
March  11, 1872 — took  ^ect  thirty  days  after  passage. 

Section  1.  Section  nine  of  said  Act  is  hereby  amended  so 
as  to  read  as  follows : 

Seo.  9.  Upon  filing  with  the  county  clerk  of  the  proper 
county  a  complaint  duly  verified,  the  clerk  shall  at  the  request 
of  the  plaintiff  or  his  attorney,  issue  a  summons  thereon  di- 
rected to  the  defendant,  requiring  him  to  appear  and  answer 
in  said  action  within  three  days  after  service  of  summons. 
The  summons  shall  be  served  by  delivering  a  copy  thereof 
upon  the  occupant  of  the  premises  described  in  the  complaint, 
or  by  leaving  such  copy  on  the  premises  in  a  conspicuous  place. 
Any  demurrer  or  other  objection  filed  before  answer  may  be 
heard  on  one  day's  notice,  and  a  copy  of  any  pleading  filed  by 
the  defendant  shall  be  served  on  the  same  day  on  the  plain- 
tiff or  his  attorney.  If  the  demurrer  be  filed  on  the  day  for 
answering  it  shall  be  heard  at  once,  or  not  later  than  10  o'clock 
A.M.  of  the  next  day.  If  the  demurrer  be  overruled,  the  de- 
fendant shall  answer  on  the  same  day.  If  it  be  sustained,  the 
plaintiff  shall  file  an  amended  complaint  within  three  days 
thereafter,  and  the  defendant  shall  answer  the  same  within 
three  days  after  the  service  upon  him  or  his  attorney  of  a  copy 
of  the  same.  The  answer  shall  be  verified,  and  shall  contain 
a  specific  denial  of  each  material  allegation  of  the  complaint. 
At  10  o'clock  A.M.  on  the  day  after  the  expiration  of  the  time 
within  which  the  defendant  should  answer  the  original  com- 
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plaint  of  plaintifr,  the  comity  judge  shall  attend  at  the  county 
oourtroom  and  open  court ;  and  if  tiie  defendant  shall  have  failed 
to  answer  or  demur  to  the  complaint,  he  shall  upon  satisfactory 
proof  thereof,  order  such  judgment  as  shall  be  just  in  the 
premises.    If  the  defendant  shall  have  answered  or  demurred, 
the  judge  shall  set  a  day  for  the  trial  of  the  action,  which  shall 
bo  within  not  more  than  two  weeks  from  the  day  of  service  of 
the  summons.    If  a  jury  shall  have  been  demanded  in  writing, 
he  shall  order  the  clerk  to  issue  a  venire  for  a  special  trial 
jury  to  be  summoned  for  the  day  fixed  by  the  court.    The 
Jury  shall  be  summoned  in  the  same  manner,  and  possess  the 
qualifications  and  be  subject  to  the  same  challenges  as  provided 
in  section  tweuty-oight  of  an  Act  entitled  an  "Act  concerning 
Grand  and  Trial  Jurors,"  approved  April  twenty- seventh, 
eighteen  hundred  and  sixty-three.    All  proceedings  other  tiian 
the  trial  of  the  cause  may  be  heard  in  chambers  or  in  open 
court.    If  a  jury  be  demanded,  the  demand  shall  be  in  writing, 
filed  at  the  time  of  the  issuance  of  the  summons,  if  demanded 
by  the  plaintiff,  or  at  the  time  of  filing  the  answer  or  demurrer, 
if  demanded  by  the  defendant,  and  shall  specify  the  number, 
not  less  than  three,  demanded.    If  the  parties  disagree  as  to 
the  number  of  the  jury,  the  Oourt  shall  determine  the  same. 
The  demand  in  all  caies  shall  be  accompanied  by  the  proper 
jury  fee,  otherwise  a  jury  trial  shall  be  deemed  to  have  been 
waived. 

See  new  $  lit©  in  appendix. 
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.    TITLE   IV. 

OF  THE  ENFORCEMENT  OF  LIEN& 

CBAFIBB      I.     LlEKS  IN  GENERAL. 

II.     LlENd  OF  UEOHANICS   AND   OTBEBS  UPON  BEUi 
PBOPEBTY. 
HI*     CbBTAIN  LIENS  FOB  HATiARTBH  AND  WAOBS 


CHAPTER  I 

LIENS  IN  GENERAL, 

SiOTXON  1180.    Definition  of  lien 

%  1180.    A  lien  is  a  charge  imposed  upon  specific  ptapertf, 
by  which  it  is  made  security  for  the  performanoe  of  an  act. 
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CHAPTEE  II. 

LIENS  OP  MECHANICS  AND  OTHERS  UPON  BEAL 

PROPEBTY. 

Skciion  1183.    What   laborers,  contractors,  etc.,  mxy  have  Ueus 

UIX)!!. 

1184.  Liens  for  grading  and  filling  lots  and  streets. 

1185.  What  interest  in  the  land  subject  to  the  lien. 

1186.  Effect  of  liens. 

1187.  Claim  of  lien  to  be  filed  in  recorder's  office 

1188.  Liens  upon  two  or  more  pieces  of  property.  Amount 

due  from  each  to  be  designated. 

1189.  Claim  to  be  recorded.    Fees  of  recorder, 

1190.  Time  of  continuance  of  lien. 

1191.  Service  of  ^  summons  by  publication. 

1192.  Sub-contractors,  who  are  fmd  when  paid  out  of  pro. 

ceeds  of  sale. 

1193.  Costs. 

1194.  Court  to  declare  rank  of  liens. 
-1195.    Execution  for  deficit. 

1196.  Actions  for  separate  liens  may  be  Joined,  when  and 

how. 

1197.  Lien  does  not  impair  right  to  proceed  for  recovery 

of  the  debt. 
1108.    Rules  of  practice. 
1199.    New  trials  and  appeals. 

$  liS^^tevery  person  performing  labor  upon,  or  furnish- 
ing materialise  used  in  the  construction,  alteration  or  re- 
pair of  any  minin^M^^,  building,  wharf,  bridge,  ditch,  flume, 
tunnel,  fence,  machineJ^^ailroai,  wagon  road,  aqueduct  to 
create  hydraulic  power,  or  an^i^l^  structure,  or  who  performs 
labor  in  any  mining  claim,  has  ^lii^pon  the  same  for  the 
work  or  labor  done  or  materials  fumisn^^weach  respectively, 
whether  done  or  furnished  at  the  instance  oiNlifiowner  of  the 
building  or  other  improvement,  or  his  agent,  bulttlll^jMgregate 
amount  of  such  liens  must  not  exceed  the  wmount  fmt^i^iJu^ 
owner  xjooutd  he  otherwise  liable  to  pay. 
o.  o.  p.— 38 
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Stat.  1867-€S,  569,  §  1,  read:  "Every  meohanic,  artisan,  machinist, 
baiider,  contraotor.  lumber  merchant,  miner,  laborer,  or  other  person," 
instead  of  "  every  person ; "  also  inserted  "  of  any  kind,"  between  "  ma- 
terials "  and  "  to  be  used ; "  also  the  words  "  either  in  whole  or  in  part " 
between  "  repair  of  "  and  "  any  mining  claim ;  '*  also  the  words  "for  min- 
ing or  other  purposes  "  between  "  hydraulic  power  "  and  "or  any  other  ;'* 
also  "or  superstructure,"  between  '^structure"  and  "or  who  jterforms;" 
also  substituted  for  the  words  in  italics,  the  words  "and  every  contractor, 
sub-contractor,  architect,  builder,  or  other  person,  having  charge  of  any 
mining,  or  of  the  construction,  alteration  or  repair  either  in  whole  or  in 
part,  of  any  building  or  other  improvement  as  aforesaid,  shall  be  held  to 
be  the  ageat  of  the  owner  for  the  purposes  of  this  act." 

Construction  of  statute :  I  Cal.  183 ;  2  Gal.  91 ;  9  Gal.  122 ;  29  Gal.  ^ 

Persons  entitled :  21  Gal.  80 ;  36  Gal.  623 ;  40  Gal.  18& 

Amount:  27  Cal.  fi91 ;  29  Gal.  283 ;  31  Gai.  233. 

$  1184.  Any  person  who,  at  the  request  of  the  owner  <  f 
any  lot  in  any  incorporated  city  or  town,  grades,  fills  in  or 
otherwise  improves  the  same,  or  the  street  in  front  of  or  ad- 
joining the  same,  has  a  lien  upon  such  lot  for  his  work  done 
and  materials  furnished, 

Stat.  1867-63,!S89,  8  9,  added  the  words  "  in  grading,  filling  in,  or  other- 
wise improving  the  same ;  and  all  the  provisions  of  this  act  respecting 
the  securing  and  enforcing  of  meohanios'  liens  shall  apply  thereto." 

^18&.  The  land  upon  which  any  building,  improvement 
or  stnUfttngBia  constructed,  together  with  a  convenient  space 
about  the  safiUh^^^o  much  as  may  be  required  for  the  conve- 
nient use  and  occuplEHii^^ereof,  is  also  subject  to  the  liens, 
if  at  the  time  the  work  wa^i^nmenced  or  the  materials  for 
the  samo  had  commenced  to  benlll^^hed,  the  land  belonged 
to  the  person  who  caused  said  building^!^|i|;Dvement  or  struc- 
ture to  be  constructed,  altered  or  repaired ;  buHi^nch  person 
owned  less  than  a  fee  simple  estate  in  such  land,  thel^i^j^is 
interest  therein  is  subject  to  such  lien. 

Stat.  1867-68, 589,  ^  2,  added  the  words  "and  in  case  such  interest  Is  a 
leasehold  interest,  and  the  holder  thereof  has  forfeited  his  right  there- 
to, the  purchaser  of  such  building  or  improvement  and  leasehold  tenn, 
or  BO  much  thereof  as  remains  unexpired,  at  any  sale  under  the  pro- 
visions of  this  chapter,  is  held  to  bo  the  assignee  of  such  leasehold  term, 
and  as  such  is  entitled  to  pay  the  lessor  all  arrears  of  rent  or  other  money 
and  costs  due  under  the  lease  unless  the  lessor  has  regained  possession  of 
the  land  and  property  or  obtained  judgment  for  the  possession  thereof, 
prior  to  the  commencement  of  the  construction,  aU«ration  or  repair  ox 
the  building  or  other  improvement  thereon:  in  which  event  the  pur< 
chaser  has  the  right  only  to  remove  the  building  or  other  improvement 
within  thirty  days  after  ne  has  purchased  the  same ;  «nd  the  owner  of 
the  land  may  receive  the  rent  due  him,  payable  out  of  the  proceeds  of 
the  sale,  according  to  the  terms  of  the  lease,  down  to  the  time  of  such 
r»moval." 

23  Cal.  206. 


887  IN  GENERAL.  ^  118G-81 

$  1186.  The  lienB  provided  for  in  this  chapter  ftre  preferred 
to  any  lien,  mortgage  or  other  encumbrance  which  may  have 
attached  subsequent  to  the  time  when  the  building,  improve- 
ment or  structure  was  commenced,  toork  done,  or  materials 
were  commenced  to  be  furnished ;  also,  to  any  lien,  mortgage 
or  other  encumbrance  of  which  Vie  lien  holder  had  no  noUce^ 
and  which  was  unrecorded  at  the  time  the  building,  improvement 
or  structure  was  commenced,  toork  done,  or  the  materials  were 
commenced  to  be  furnished. 

Stat.  1867-^,  589,  §  3,  inserted  the  words  "npon  any  land  or  mininjr 
olaira," between  "chapter"  and  "are  preferred;"  also  between  "at- 
tached "  and  "  subsequent ; "  also  added  the  words  "  and  all  liens  created 
by  this  act  upon  any  building  or  other  improvement,  shall  be  preferred 
to  all  prioi  liens,  mortgages  or  other  incumbrances  upon  the  land  npon 
which  said  building  or  other  improvement  shall  have  been  constructed, 
or  situated,  when  altered  or  repaired ;  and  in  inforcing  such  lien,  such 
buildin  j;  or  other  improvement  may  be  sold  separately  from  said  land; 
and  when  so  so'd,  the  purchaser  may  remove  the  same,  within  a  reason- 
able time  thercoxter,  not  to  exceed  thirty  days,  upon  the  payment  to  the 
owner  of  the  land  of  a  reasonable  rent  for  its  use  from  the  date  of  his 
purchase  to  the  time  of  removal.  Provided,  that  if  such  removal  be 
prevented  by  legal  proceedings,  the  thirty  days  shall  not  begin  to  run 
until  tho  final  determination  of  such  proceedings  in  the  court  of  first 
resort,  or  in  the  appellate  court,  if  appeal  be  taken." 

7  Cal.  576;  13  Cal.  56;  18  Cal.  370;  23  Gal.  288,  522;  39  Oal.  116L 

1187.  Every  original  contractor,  within  sixty  days  after 
the^Si^rnpletion  of  his  contract,  and  every  person,  save  the 
originaTl^tractor,  claiming  the  benefit  of  this  chapter,  must, 
within  thirlljl^ays  after  the  completion  of  any  building,  im- 
provement or^M^ture,  or  after  the  completion  of  the  alter- 
ation or  repair  theS^>f,  or  the  performance  of  any  labor  in  a 
mining  claim,  file  wiu^he  county  recorder  of  the  county  in 
which  such  property,  or  sSi^  part  thereof,  is  situated,  a  claim 
containing  a  statement  of  hi^|[^and  after  deducting  all  just 
credits  and  offsets,  with  the  na^|«  of  the  owner  or  reputed 
owner,  if  known,  and  also  the  namNtf  the  person  by  whom 
he  was  employed,  or  to  whom  he  furnisDNithe  materials,  imth 
a  stcdemard  of  tJie  terms;  time  given  and  cohiijUonsof  ?iis  con- 
tract, and  also  a  description  of  the  property  to  ra^arged  with 
the  lien,  sufficient  for  identification,  which  claim  mhiibo  veri- 
fied by  the  oath  of  himself  or  of  some  other  person^S^^  his 
contract  or  any  part  thereof  is  in  writing,  a  copy  of  such 
ing  must  befHed  with  and  made  part  of  his  claim, 

Stat.  1367-63.  5S9.  S»  5,  substantially  the  same,  omitting  words  in  italics; 
also  sab^witutia?  for  "every  person"  the  same  words  substituted  there- 
for ia  Sil^J  and  note ;  also  inserting  "  true  "  bdfoi^a  **  statemeat." 
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29  Gal.  283. 

Filing:  1  Cal.  183. 

Items:  U  Cal.  42;  16  Cal.  142;  17  Cal.  128. 

Paymento  and  offsets:  29  Cal.  283 ;  39  Cal.  116. 

Description:  2  Cal.  63;  23  Cal.  20S. 

(  1188.  In  every  case  in  which  one  claim  is  filed  against 
two  or  more  buildings,  mining  claims  or  other  improvements 
owned  by  the  same  person,  the  person  filing  such  claim  must, 
at  the  same  time,  designate  the  amount  due  to  him  on  each  of 
such  buildings,  mining  claims  or  other  improvements,  other- 
wise the  lien  of  such  claim  is  postponed  to  other  liens.  The 
lien  of  such  claimant  does  not  extend  beyond  the  amount  des- 
ignated, as  against  other  creditors  having  Uens  by  judgment, 
mortgage  or  otherwise,  upon  either  of  such  buildings  or  other 
improvements,  or  upon  the  land  upon  which  the  same  are 
situated. 

Stat.  1867-69, 589,  $  7,  substantially  the  same,  inserting  '*  joint "  between 
"  anch  "  and  "  claim ; "  also  adding  the  words:  "  Provided,  that  no  joint 
claim  shall  be  filed  upon  two  or  more  buildings,  unless  they  are  contig- 
uous to  or  adjoining  each  other." 

$  1180.  The  recorder  must  record  the  claim  in  a  book  kept 
by  him  for  that  purpose,  which  record  must  be  indexed  as 
deeds  and  other  conveyances  are  required  by  law  to  be  indexed, 
and  for  which  he  may  receive  the  same  fees  as  are  allowed  by 
law  for  recording  deeds  and  other  instruments. 

Stat.  1867-68, 069.  $  6,  same  in  substance. 

$  1190.  Ko  lien  provided  for  in  this  chapter  binds  any 
building,  mining  claim,  improvement  or  structure,  for  a  longer 
period  than  ninety  days  after  the  same  has  been  filed,  unless 
proceedings  be  commenced  in  a  proper  court  within  that  time 
to  enforce  the  same ;  or,  if  a  credit  bo  given,  then  ninety  days 
after  the  expiration  of  such  credit ;  but  no  lien  continues  in 
force  for  a  longer  time  than  two  years  from  the  time  the  work 
is  completed,  by  any  agreement  to  give  credit. 

Stat.  1867-63, 589,  g  8,  read  "  unless  suit  be  brought "  instead  of  "  un- 
esa  proceedings  be  commenced.' ' 

$  11  Jl.  If  service  of  summons  be  made  by  publication, 
the  time  of  publication  where  the  defendant  resides  out  of  or 
is  absent  from  the  state,  or  for  any  other  cause  cannot  be 
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served  personally,  need  be  bnt  onoe  a  week  for  four  successive 
weeks. 

Ftde  §  1196  and  note. 

1193.  All  persons  entitled  to  liens  on  the  structure  or 
im]^iDvement,  except  those  who  contracted  with  the  owner 
thereS^re  sub-contractors ;  and  the  court,  in  the  judgment, 
must  diiwt  the  amount  due  sub-contractors  to  be  paid  out  of 
the  proceecll^f  sales  before  any  part  of  such  proceeds  are  paid 
to  the  contra^br.  v 

Vida  i  1196  and\ate. 

$  1193.  The  coS^may  also  allow  as  part  of  the  costs,  the 
moneys  paid  for  filin^^d  recording  the  lien  and  a  reasonable 
attorney's  fee  in  the  disl^t  and  supreme  court. 

Vide  §  1196  and  note. 

$  1194.  In  every  case  inl^ch  different  liens  are  asserted 
against  property,  the  court  in  fl|fi  judgment  must  declare  the 
rank  of  each  lien  or  class  of  liens\nd  the  proceeds  of  the  sale 
of  the  property  must  be  applied  to\|ch  lien  or  class  of  liens 
in  the  order  of  its  rank. 

Vide  S  1196  and  note. 

$  1195.  Whenever,  on  the  sale  of  the  fl^Dperty  subject  to 
the  lien,  there  is  a  deficiency  of  proceeds,  jtRkpnent  may  be 
docketed  for  the  deficiency  in  like  manner  and  ^^  like  effect 
as  in  actions  for  the  foreclosure  of  mortgages. 

Vide  §  1196  and  note. 

^1196.  Any  number  of  persons  claiming  liens  mayUoin 
in  the  same  action,  and  when  separate  actions  are  commeSSbd 
the  court  may  consolidate  them.  A 

Stat.  1867-6B,  569,  §  10  read: 

"  First— Suits  to  enforce  the  liens  created  by  this  act,  except  those 
under  section  fifteen,  shall  be  brought  in  the  distriot  courts;  and  the 
pleading^s,  process,  practice  and  ofiher  proceediners  shall  be  the  same  as 
la  other  oases ;  provided,  that  where  service  of  summons  may  be  made 
under  the  Practice  Act  by  publication,  the  time  of  publication,  where 
the  defendant  resides  out  of,  or  is  absent  from,  the  state,  or  for  any 
other  cause,  cannot  be  personally  served,  need  be  but  once  a  week  for  , 
four  successive  weeks,  and  the  time  for  answerinir  shall  expire  when 
such  publication  is  complete,  and  if  no  answer  of  such  defendant  is 
tail  filed,  his  default  may  be  entered ;  and,  provided,  that  the  court  may, 
in  its  discretion,  in  all  oases  under  this  act,  instead  of  ordering  publi- 
cation, or  may  after  publication,  appoint  an  attorney  to  appear  for  the 
non-resident,  absent,  or  concealed  defendant,  and  conduct  the  proceed- 
inetonhispart. 

^*  Second— In  case  the  proceeds  of  any  sale  nnder  this  act  stiall  be 
insafficieat  to  pay  all  lien-nolders  under  i^  theUeos  of  all  persons  other 
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than  the  original  eon  tractor,  and  Bal>-oontraetor8,  shall  first  be  paid  in 
full,  or  pro  rata,  i  i  the  proceeds  be  insnffloient  to  pay  them  in  full ;  and 
oat  of  the  remainder,  if  any,  the  sub-contractors  shall  then  be  paid  in 
full  or  pro  rata,  if  the  remainder  be  insufficient  to  pay  them  in  full ;  and 
the  remainder,  if  any.  shall  be  paid  to  the  original  contractor;  and  each 
olaimantshallbeentitled  to  execution  for  any  balance  due  him  after 
such  distribution,  such  execution  to  be  issued  by  the  clerk  of  the  court 
upon  demand,  after  the  return  of  the  sheriff  or  other  officer  wijtiring  the 
sale  showing  such  balance  due. 

"  Third— In  all  suits  under  this  act  the  court  shall,  upon  entering 

1'udgment  for  the  plaintiff,  allow  as  a  part  of  the  costs,  all  moneys  paid 
or  the  filing  and  recording  of  the  lien,  and  also  a  reasonable  amount  as 
attorney's  fees. 

"  Fourth— All  suits,  to  enforce  liens  created  by  this  act,  shall  hare 

E reference  upon  the  calendar  of  the  court  over  any  civil  suit  already 
rought  or  to  be  brought,  except  suits  to  which  toe  state  shall  be  a 
party,  and  shall  be  tried  by  such  court  without  unnecessary  delay. 

"  Fifth— In  all  suits  to  enforce  any  lien  created  by  this  act,  all  per- 
sons personally  liable,  and  all  lien-holders  whose  claims  have  been  filed 
for  record  under  the  provisions  of  section  five  of  this  act,  shall,  and  all 
other  persons  interested  in  the  matter  in  controversy,  or  in  the  property 
sought  to  be  charged  with  the  lien,  may  be  made  parties ;  but  such  as 
are  not  made  parties  shall  not  be  bound  by  saoh  i»ooeedings." 

93  Cal.  497. 

197.  Nothing  contained  in  this  chapter  can  be  construed 
to  implNi[^ra.ffect  the  right  of  aD7  person  to  whom  any  debt 
may  be  du^^H^g^k  done  or  materials  famished  to  maintain 
a  personal  actiontlHmover  such  debt  against  the  person  liable 
therefor ;  and  the  persol^irmgiBg  such  personal  action  may 
take  out  an  attachment  thererah^^withstanding  his  lien,  and 
in  his  affidavit  to  procure  an  attacllii^nt,  need  not  state  that 
his  demand  ia  not  secured  by  a  lien ;  bu^N^udgment,  if  any 
obtained  by  the  plaintiff  in  such  personal  acutiai^^annot  be 
construed  to  impair  or  merge  any  lien  held  by  plamofi^^der 
this  chapter. 

Stat  1867-^,  989,  §  13,  added  the  words,  "provided,  only  that  any  money 
collected  on.  said  judgment  shall  be  credited  on  the  amount  claimed 
under  such  lien  in  any  action  brought  to  enforce  the  same,  in  accord- 
ance with  the  provisions  of  this  act?' 

16  CaL  143. 

^  1108.  Except  as  otherwise  provided  in  this  chapter,  the 
provisions  of  Part  11  of  this  code  are  applicable  to  and  consti- 
tute the  rules  of  practice  in  the  proceedings  mentioned  in  this 
chapter. 

Vide  §  1196  and  note. 

(  1199.  The  provisions  of  Part  II  of  this  code  relative  to 
new  trials  and  appeals,  except  in  so  far  as  they  are  inconsistent 
with  the  provisions  of  this  chapter,  apply  to  the  proceedings 
mentioned  in  this  chapter. 
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CHAPTER  in. 

CERTAIN  LIENS  FOR  SALARIES  ANl)  WAGES. 

Sbotion  1204.    Gertain  persons  preferrsd  creditors  irhen  assignment 

of  property  is  made. 
1205.    Same,  against  estates. 
1806.    Same,  in  cases  of  execution  or  attachment. 

1904.  In  all  assigninenta  of  property,  made  by  any  per- 

son\|d  trustees  or  assignees,  on  account  of  the  inability  of  the 

persou^t  the  time  of  the  assignment,  to  pay  his  debts,  or  in 

proceedio|n  in  insolvency,  the  wages  of  the  miners,  mechanics, 

salesmen,  samuitB,  clerks  or  laborers,  employed  by  such  per^ 

son,  to  the  anK|nnt  of  one  hundred  dollars,  and  for  services 

rendered  within  sixty  days,  are  preferred  claims,  and  must  be 

paid  by  such  trustea^r  assignees  before  any  other  creditor  or 

creditors  of  theassignc 

Stat.  186T-fi8. 213,  S  1,  8ab8l|ntially  the  same,  but  inserted  tho  words 
''whether  real  or  personal,  whiSa  shall  hereafter  be,"  between  "  prop- 
erty "and  "made;.'  also  the  worc^^or  chartered  company,  or  corpora- 
tion, or  by  any  person  or  persons  own^  or  leasing  real  or  personal  prop- 
erty," between  "pemon**  and  "to  tropes;"  also  "forty"  instead  of 
''sixty;"  also  the  words  "gold  coin  of  US^.  S."  after  dollars. 

4  1MI5.  In  case  of  the  death  of  an^emplojrer,  the  wages 
of  each  miner*  mechanic,  salesman,  clerk,  servant  and  laborer, 
for  services  rendered  within  the  forty  days  nel|^  preceding  the 
death  of  the  employer,  not  exceeding  one  hin^red  dollars, 
rank  in  priority  next  after  the  funeral  expensesioKpenses  of 
the  last  sickness,  the  charges  and  expenses  of  admfi^stering 
upon  the  estate,  and  the  allowance  to  the  widow  an^l^fant 
children,  and  must  be  paid  before  other  claims  againsT 
estate  of  the  deceased  person. 

Stat.  ISfiTHB,  2!3. 1 2,  substantially  the  same,  but  inserted  "  gold  coin  of 
the  U.  S."  after  "  dollars : "  also  "pro  rata"  between  "  paid  "  and  "before ;" 
also  "all"  before  "other  claims ;"  also  added  the  words :  "Provided,  this  act 
shall  in  no  way  aifect  the  homestead  or  other  property  exempted  by  law 
from  forced  sale  in  payment  of  debts,  or  any  mortgage  or  lien  lawfolly 
obtained  on  the  property  of  the  deceased  before^is  death." 
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^M6.  In  cases  of  executions,  attachments,  and  writs  of  a 
Bimulcnature,  issued  against  any  person,  miners,  mechanics, 
salesmell^serTantB,  clerks  and  laborers,  who  have  claims 
against  th^^endant  for  labor  done,  may  give  notice  of  their 
claim,  and  thKamount  thereof,  sworn  to  by  the  person  making 
the  claim,  to  th^^ccr  executing  either  of  such  writs,  at  any 
time  before  the  accl^  sale  of  property  levied  on ;  and  sucli 
officers  must  pay  to  stli^  persons,  out  of  the  proceeds  of  the 
sale,  the  amount  each  i^mtitled  to  receiye  fc^r  services  ren- 
dered within  the  forty  dayMiext  preceding  the  levy  of  the 
writ,  not  exceeding  one  hundreO^llars.  If  any  or  sJl  of  the 
claims  so  presented,  and  claimin^ffeferenoe  under  this  sec- 
tion, are  disputed  by  either  the  debt^l^r  creditor,  the  person 
presenting  the  same  must  commence  a^^ion  within  ten  days 
for  the  recovery  thereof,  and  must  prosecula  his  action  with 
due  diligence,  or  be  forever  barred  from  any  cll|mi  of  priority 
of  payment  thereof;  but  in  case  action  is  rendend  necessary 
by  the  act  of  either  debtor  or  creditor,  and  judgm^libe  had 
for  the  claim,  or  any  part  thereof,  carrying  costs,  tn^osts 
taxable  therein  ure  ^likewise  a  preferred  claim,  with  the^^ge 
rank  as  the  original  claim. 

F<d0gI643. 

Stat.  1867-^,  213,  i  3.  sabstantially  the  same,  but  inserted  the  vrords  "oi 
penone,  or  chartered  compaiur  or  corporation,  it  ehall  be  lawfol  for 
snch  "  between  "person  "  and  ' miner r '  also  omitted  the  words ' '  who 
havj  claims  against  the  defendant  for  labor  done ; "  also  inserted  "  dnlj- 
certified  to  and  "  between  "thereof"  and  "sworn  to:"  also  "creditor 
or  creditors  making  the  claim  "  instead  of  "  person  makinflr  the  claim ; " 
also  "gold coin  of  theU.  S."  after  "dollars;"  also  added  the  words: 
"And  provided,  farther,if  the  amoont  of  theassets,  after  deducting  costs 
of  levy  and  sale,  shall  not  be  adequate  to  the  payment  of  all  the  pre- 
ferred claims  of  this  class,  they  shall  be  paid  pro  rata  out  of  the  fund 
hereby  made  applicable  thereto;  and  nrovided,  further,  that  nothing  in 
this  act  contained  shall  be  construea  to  affect  any  homestead  claims, 
mortgage  or  lien  of  any  deaoription,  created  or  eziauiig  before  the  claim 
of  Buoh  laborer  accrued/* 


COimClCPTB.  ^  15100 

TITLE    V. 

OP  CONTEMPTS. 

fiBonoN  1209.    VTbat  acts  or  omissions  ore  contempts , 

1210.  Be-entiy  on  property  after  eviction,when  a  contempt. 

1211.  A  contempt  committed  in  thie  presence  of  the  court 

may  be  punished  summarily.    When  not  so  com- 
mitted, an  af&dsTit  or  statement  shall  t>e  made. 

1212.  A  warrant  of  attachment  miQr  issue  or  a  notice  to 

shov  cause. 

1213.  BaU  may  be  given  by  a  pezson  arrested  under  such 

warrant. 

1214.  8hexifrmust»  upon  executing  the  waxxant,  arrest  and 

detain  the  person  until  discharged. 
1216.    Bail  bond,  form  and  conditions  of. 

1216 .  Officer  must  return  warrant  an  d  undertaking,  if  any. 

1217.  Hearing. 

1218.  Judgment  and  penalty,  if  guilty. 

1219.  If  the  contempt  is  the  omission  to  j>erform  any  act, 

the  person  may  be  imprisoned  until  performance. 
1229.    If  a  party  fail  to  appear,  proceedings. 

1221.  Illness  sufficient  cause  for  non-api>earanoe  of  party 

arrested.    GonfinemQut  under  arrests  for  contempt. 

1222.  Judgment  and  orders  in  such  cases  finaL 

^  IdOO.  (^  4S0.)  The  following  acts  or  omissions,  in  respect 
to  a  court  of  justice,  or  proceedings  therein,  ajre  contempts  of 
Ihe  authority  of  the  court : 

1.  Disorderly,  contemptuous  or  insolent  behaTiour  toward 
the  judge  while  holding  the  cotprt,  tending  to  interrupt  the 
due  course  of  a  trial  or  other  judicial  proceeding. 

2.  A  breach  of  the  peace,  boisterous  conduct  or  violent  dis- 
turbance, tending  to  interrupt  the  due  course  of  a  trial  ox 
other  judicial  proceeding. 

3.  Misbehaviour  in  office,  or  other  wilful  neglect  or  violation 
of  duty  by  an  attorney,  coun&el,  clerk,  sheriff,  coroner  or  other 
person  appointed  or  elected  to  perform  a  judicial  or  ministerial 
service. 

4.  Deceit  or  abuse  of  the  process  or  proceedings  of  the  court 
by  a  pariy  to  an  action  or  special  proceeding. 


^  1X09  OONTEMPTH.  394 

6.  Disobedience  of  any  lawful  judgment,  order  or  piooeas  of 
the  court. 

6.  Assuming  to  be  an  officer,  attorney,  counsel  of  a  court, 
and  acting  as  such  without  authority. 

7.  Bescuing  any  person  or  property,  in  the  custody  of  an 
officer  by  virtue  of  an  order  or  process  of  such  court. 

8.  Unlawfully  detaining  a  witness  or  party  to  an  action  while 
going  to,  remaining  at  or  returning  from  the  court  where  the 
action  is  on  the  calendar  for  trial. 

9.  Any  other  unlawful  interference  with  the  process  orpro- 
ceedings  of  a  court. 

10.  Disobedience  of  a  subpoma  duly  served,  or  refusing  to 
be  sworn  or  answer  as  a  witness. 

11.  When  summoned  as  a  juror  in  a  court,  neglecting  to  at- 
tend or  serve  as  such,  or  improperly  conversing  with  a  party  to 
on  action  to  be  tried  at  such  court,  or  with  any  other  person,  in 
relation  to  the  merits  of  such  action,  or  receiving  a  communi- 
cation from  a  party  or  other  person  in  respect  to  it,  without 
immediately  disclosing  the  same  to  the  court. 

12.  Disobedience,  by  on  inferior  tribunal,  magistrate  or 

officer,  of  the  lawful  judgment,  order  or  process  of  a  superior 

court,  or  proceeding  in  an  action  or  special  proceeding  con^ 

trary  to  law,  after  such  action  or  special  proceeding  is  removed 

from  the  jurisdiction  of  such  inferior  tribunal,  magistrate  or 

officer.    Disobedience  of  the  lawful  orders  or  process  of  a 

judicial  officer  is  also  a  contempt  of  the  authority  of  such 

officer. 

Stat.  18.M,  126,  read :  **  The  following  acts  or  omiwionB  shall  be  deemed 
to  be  contempts : 

"Jst.  Di8oraerly,contemptnons,orin8olent  behavioar  towards  the  judge 
whilst  holding  court,  or  engaged  in  his  judicial  dutiesatchambors,  or 
towardsrefereesorarbitrators  whilst  sitting  onareferencoorarbitration, 
tending  to  interrupt  the  due  course  of  a  trial,  reference  or  arbitration,  or 
other  judicial  proceeding: 

""id.  A  breach  of  tbepeace,  boisterouscondnct,  or  violent  disturbance  in 

Sresence  of  thecourt,  or  its  immediate  vicinity,  tending  to  interrupt  the 
ne  conrse  of  a  trial,  or  other  judicial  proceeding: 
"  3d.  Disobedience  or  resistance  to  any  lawful  writ,  ordmr,  rule  or  pro- 
cess, issued  by  the  court  or  judge  at  chambers : 

^*4th.  Disobedienceof  asubpoana  duly  served,  or  refusing  to  be  sworn 
or  answer  as  a  witness : 

"5th.  Rescuing  any  person  or j;nx}pert7  in  tJhe  custody  of  any  officer,  faj 
virtue  of  an  order  of  process  ox  such  court  or  judge  at  chambers." 

SxTB-oxvisiON  5:  5 Cal.  494 ;  7  OaL  181 :  18  CaL  60:  36  CaL  5S2. 

SUB-DZVIBXON  IP :  7  Cal.  17A.   See  44  Osl.  475:  47  Oat.  1». 
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$  1910%  Every  person  dispossessed  or  ejected  from,  or  out 
of,  any  real  property,  by  the  judgment  or  proces6  of  any  court 
of  competent  jurisdiction,  and  who,  not  having  right  so  to  do, 
re-enters  into  or  upon,  or  takes  possession  of,  any  such  real 
property,  or  induces  or  procures  any  person  not  having  right 
80  ix>  do,  or  aids  or  abets  him  therein,  is  guilty  of  a  contempt 
of  Ihc  court  by  which  such  judgment  was  rendered,  or  from 
which  such  process  issued.  Upon  a  conviction  for  such  con- 
tempt, the  court  or  justice  of  the  peace  must  immediately  issue 
^  an  alias  process,  dkected  to  the  proper  officer,  and  requiring 
him  to  restore  the  party  entitled  to  the  possession  of  such 
property,  under  the  original  judgment  or  process,  to  such 
possession* 

Stat.  18«2,  lift,  SH  1  and  2,  sabstaatially  the  same,  inserting  between 
"issaed"  and  ''opona  oonyiotion"  the  words  "and  shall  be  tried  and 
]>iuu8hed  therefor,  in  the  same  manner  and  form  as  now  provided  by 
law,  in  case  of  contempt  not  committed  in  presence  of  the  court  or  jus- 
tice of  tbiO  peace." 

29CaI.€32:  i2Val.m. 

(  1911.  ($  481.)  When  a  contempt  is  committed  in  the  im- 
mediate view  and  presence  of  the  court,  or  judge  at  chambers, 
it  may  be  punished  summaiily ;  for  which  an  order  must  be 
made,  reciting  the  facts  as  ooourring  in  such  immediate  view 
and  presence,  adjudging  that  the  person  proceeded  against  is 
thereby  guilty  of  a  contempt,  and  that  he  be  punished  as 
therein  prescribed.  When  the  contempt  is  not  committed  in 
the  immediate  view  and  presence  of  the  court,  or  judge  at 
chambers,  an  affidavit  shall  be  presented  to  the  court  or  judge, 
of  the  facts  constituting  the  contempt,  or  a  statement  of  the 
facts  by  the  referees  or  arbitrators,  or  other  judicial  officer. 

lCaLia418T;0<Ml-412. 

$  laiA,  (}  433.)  When  the  contempt  is  not  committed  in 
tlio  immediate  view  and  presence  of  the  court  or  judge,  a  war- 
rant of  attachment  may  be  issued  to  bring  the  person  charged 
to  answer,  or,  without  a  previous  arrest,  a  warrant  of  commit- 
ment may,  upon  notice,  or  upon  an  order  to  show  cause,  bo 
gcaated ;  and  no  warrant  of  commitment  can  be  issued  with- 
out such  previous  attachment  to  answer,  or  such  notice  of 
vrder  to  show  cause. 
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$  XX19,  ($483.)  WheDeyer  a  warrant  of  attachment  is  is- 
sued, pursuant  to  this  title,  the  court  or  judge  must  direct,  by 
on  indorsement  on  such  warrant,  that  the  person  charged  may 
be  let  to  bail  for  his  appearance,  in  an  amount  to  be  specified 
in  such  indorsement. 

Stat.  1859. 140-1. 

Stat.  ISAl,  127,  read :  "  Whenever  a  warrant  of  attaebment  ia  issued 
pursuant  to  this  chapter,  the  court  or  judge  shall  direct  whether  the 
person  charged  may  be  let  to  bail  for  his  appearance,  niwn  the  warrant, 
or  detained  in  eostody  without  bail ;  and  if  he  may  be  bailed^  the  amount 
in  which  he  may  be  let  to  bail;  the  directions  given  io  this  req;>«et  shall 
be  specified  in  the  warrant  or  indorsed  thereon." 

$1314:^  {^4M.)  Upon  executing  the  warrantof  attachment, 
Uie  sheriff  must  keep  the  person  in  custody,  bring  him  befcHre 
the  court  or  judge,  and  detain  him  until  an  order  be  made  in 
the  premises,  unless  the  person  arrested  entitle  himself  to  be 
discharged,  as  provided  in  the  next  section. 

$  1215.  (^  485.)  When  a  direction  to  let  the  person  arrested 
to  bail  is  contained  in  the  warrant  of  attachment,  or  indorsed 
thereon,  ho  must  be  discharged  from  the  arrest,  upon  execut- 
ing and  deliyering  to  the  officer,  at  any  time  before  the  return 
day  of  the  warrant,  a  written  undertaking,  with  two  sufficient 
sureties,  to  the  effect  that  the  person  arrested  will  appear  on  the 
return  of  the  warrant  and  abide  the  order  of  the  court  or  judge 
thereupon ;  or  they  will  pay  as  may  be  directed,  the  sum  speci- 
fied in  the  warrant. 

$  1916.  ($  486.)  The  officer  must  return  the  warrant  of  ar- 
rest and  undertaking,  if  any,  received  by  him  from  the  person 
arrested,  by  the  return  day  specified  therein. 

(  1217.  (^  487.)  When  the  person  arrested  has  been  brought 
up  or  appeared,  the  court  or  judge  must  proceed  to  investigate 
the  charge,  and  must  hear  any  answer  which  the  person  arrested 
may  make  to  the  same,  and  may  examine  witnesses  for  or 
against  him,  for  which  an  adjournment  may  be  had  from  time 
to  time,  if  necessary. 

$  1218.  (^  488.)  Upon  the  answer  and  evidence  taken,  the 
30urt  or  judge  must  determine  whether  the  person  proceeded 
igainst  is  guilty  of  the  contempt  charged,  and  if  it  be  adjudged 
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that  he  is  guilty  of  the  contempt,  a  fine  may  be  imposed  on 
him  not  exceeding  five  hundred  dollars,  or  he  may  be  im- 
prisoned not  exceeding  five  days,  or  both. 

$  t5il9.  ($  489. )  When  the  contempt  consists  in  the  omission 
to  perform  an  act  which  is  yet  in  the  power  of  the  person  to 
perform,  he  may  be  imprisoned  nutU  he  have  performed  it, 
and  in  that  case  the  act  must  be  specified  in  the  warrant  of 
commitment.  470aLlS3w 

$  1»90.  ($491.)  When  the  warrant  of  arrest  has  been  re- 
turned served,  if  the  person  arrested  do  not  appear  on  the  re- 
turn day,  the  court  or  judge  may  issue  another  warrant  of 
arrest,  or  may  order  the  undertaking  to  be  prosecuted,  or  both. 
If  the  undertaking  be  prosecuted,  the  measure  of  damages  in 
the  action  is  the  extent  of  the  loss  or  injury  sustained  by  the 
aggrieyed  party,  by  reason  of  the  misconduct  for  which  the 
warrant  was  issued,  and  the  costs  of  the  proceeding. 

$  1^91.  <$  492.)  Whenever,  by  the  provisions  of  this  title, 
an  officer  is  required  to  keep  a  person  arrested  on  a  warrant  of 
attachm^at  in  custody^  and  to  bring  him  before  a  court  or 
judge,  the  inability,  from  illness  or  otherwise,  of  the  person 
to  attend*  is  a  sufficient  excuse  for  not  bringing  him  up ;  and 
the  officer  must  not  confine  a  person  arrested  upon  the  warrant 
in  a  prison,  or  otherwise  restrain  him  of  personal  liberty,  ex- 
cept so  far  as  may  be  necessary  to  secure  his  personal  attend- 
ance. 

^  19$S9.  (J  498.)  The  judgment  and  orders  of  the  court  or 
judge,  made  in  cases  of  contempt,  are  final  and  conclusive. 

Stat.  1851, 12S,  added  the  vords :  "  'ilie  punishment  shall  be  by  fine  or 
by  imprisonment,  bat  no  fine  shall  exceed  the  sum  of  five  hundred  dol- 
lars and  no  imprisonment  shall  ezoeed  the  period  of  five  dajv,  except  as 
provided  in  seotion  489." 

50aL494;7Cal.l79L 

0.  O.  P. 
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TITLE    VI. 

OP  THE  VOLUNTABY  DISSOLUTION  OF  COBPORA,- 

TIONS. 

Sboxion  1227,  How  dissolved. 

1228.  Application ,  what  to  costaizi. 

1229.  Application,  how  signed  and  verified. 

1230.  Filing  application  and  publication  of  notice. 

1231.  Ohjectlona  may  be  filed. 

1232.  Hearing  of  application. 

1233.  Judgment  roll  and  appeals 

$  1937.  A  corporation  may  be  dissolved  by  the  couDty  judge 
of  the  county  where  its  office  or  principal  place  of  business  is 
situated,  upon  its  voluntary  application  for  that  purpose. 

vide,  %  1233  and  notei 

38Cftl.l60. 

^  1998.  The  afyplication  must  be  in  writing,  and  must  set 
forth : 

1.  That  at  a  meeting  of  the  stockholders  or  members  called 
for  that  purpose,  the  dissolution  of  the  corporation  was  resolved 
upon  by  a  two-third  vote  of  all  the  stockholders  or  members. 

2.  That  all  claims  and  demands  against  tiie  corporation  have 
been  satisfied  and  discharged. 

i^ide  8 1233  and  note. 

$  1939.  The  application  must  be  signed  by  a  majority  of 
the  board  of  trustees,  directors  or  other  officers  having  the 
management  of  the  affiiirs  of  the  corporation,  and  must  be 
verified  in  the  same  manner  as  a  complaint  in  a  civil  action. 

FJdtf  S 1233  and  note. 

(  1930.  If  the  judge  is  satisfied  that  the  application  is  in 
conformity  with  this  title,  he  must  order  it  to  be  filed  with  the 
clerk,  and  that  the  clerk  give  not  less  than  thirty  nor  more 
than  fifty  days  notice  of  the  application,  by  publication  in  some 
newspaper  published  in  the  county,  and  if  there  are  none  such, 
then  by  advertisements,  posted  up  in  three  of  the  principal 
public  places  in  the  county. 

Fids  %  1233  and  note. 


[-, 


t  lltaa.  After  the  time  of  pnblicKlion  tiia  oiplTod,  ths 
JitdgB  nuj,  npnn  flre  Aajt  DoUce  to  tbe  penons  who  likTU  ttlinl 
abjectiona.  or  withont  fui'tbcr  notice,  if  no  otjHCUoos  luvo 
beeo  filed,  prooaed  lu  bear  uid  dotermiiio  tbe  ftppUcttiun ;  and 
if  aU  the  Btolumonts  Uiereia  made  ue  sbown  io  be  true,  be 
mnat  declare  the  ceipontion  dissolved. 

f  V»3a.  The  applieaUon,  Dotlma  and  proof  of  pnblicatlon, 
olijectioiu  (if  an;)  and  decluation  of  diaBOlation,  conatitnte 
tbe  Judgment  roll,  and  from  the  Judgment  an  qipeal  mly  b» 
taken  aa  from  jndgtneBle  of  Ike  count;  courts. 
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TITLE    VII. 

I 

OF  EMINENT  DOMAIN. 

Seozion  1237.    Eminent  domiun  defined. 

1238.  Purposes  for  which  it  may  be  exercised. 

1239.  What  estates  in  land  may  be  acquired  by  ccndemation. 

1240.  Private  property  defined.    Glasses  enumerated. 

1241.  Facts  necessary  to  be  found  before  condemnation. 

1242.  Parties  may  make  location.    May  enter  to  make  sur- 

veys. 

1243.  Jurisdiction  in  district  court. 

1244.  The  complaint  and  its  contents. 

1246.    Summons,  what  to  contain.  How  issued  and  served. 

1246.  Who  may  defend.    What  the  answer  may  Show,  and 

how  verified. 

1247.  Ck>urt  shall  have  jurisdiction  to  regulate  the  mode  of 

making  crossings  or  of  enjoying  a  common  use. 

1248.  Court  or  Jury  to  assess  damagt^s. 

1249.  The  date  with  respect  to  which  compensation  shall 

be  assessed,  and  the  measure  thereof. 

1260.  New  proceedings  to  cure  defective  title. 

1261.  Payment  of  damages. 

1262.  Damages,  to  whom  paid. . 

1263.  Final  order  of  condemnation,,  what   to  -oontain. 

When  filed,  title  vests. 

1264.  Putting  plaintiff  in  possession. 

1256.  Costs  may  be  allowed,  distribution  thereof. 
1266.    Bules  of  practice. 

1257.  New  trials  and  appeals. 

1268.  When  title  takes  effect  and  constraction  of. 

1259.  When  title  takes  effect. 

1260.  Construction. 

1261.  Pending  proceedings  not  affected. 

1262.  Bules  of  preptice. 

1263.  Exceptions. 

f  DI87.  Eminent  domain  is  the  right  of  the  people  or  gov- 
ernment to  take  private  properly  for  public  use.  This  right 
may  be  exercised  in  the  manner  provided  in  ihir,  title. 

i8  0al.229:  SlCal.688. 

Statute  must  be  strictly  pursued :  19  Cal.  47 ;  36  Gal.  <B9. 

As  to  oompenaation,  see  » 1347. 


f 
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Vi98m  Snbjeet  to  the  proyisions  of  Ijhis  title,  the  right  of 
emlbent  domain  may  be  exercised  in  behalf  of  the  following 
pnblKiues: 

1.  iWrtifications,  magazines,  arsenals,  navy  yards,  navy  and 
army  stiBions,  light-houses,  range  and  beacon  lightB,  coast  sur- 
veys, and^l  other  public  uses  authorized  by  the  government 
of  the  Uni\d  States. 

2.  Public^niidings  and  grounds  for  the  use  of  the  state, 
and  all  other  ^(^ilic  uses  authorized  by  the  legislature  of  this 
state. 

3.  Public  bnildSigs  and  grounds  for  the  use  of  any  county, 
incorporated  city  or\ty  and  county,  village,  town  or  school  dis- 
trict, canals,  aqueducV.  flumes,  ditches  or  pipes  for  conducting 
water  for  the  use  of  th^inhabitants  of  any  county,  incorporated 
dty  or  city  and  county ,\illage  or  town,  or  for  draining  any 
county,  incorporated  cityl^  city  and  county,  village  or  town ; 
raising  the  banks  of  stream^emoving  obstructions  therefrom, 
and  widening,  deepening  o\ straightening  their  channels; 
roads,  streets  and  alleys,  and  al^tber  public  uses  for  the  bene- 
fit of  any  county,  incorporated  wr  or  city  and  county^  village 
or  town,  or  the  inhabitants  there^ which  may  be  authorized 
by  the  legislature ;  but  the  mode  oi^pportioning  and  collect- 
ing the  costs  of  such  improvements  K^iail  be  such  as  may  be 
provided  in  the  statutes  by  which  tn\same  may  be  author- 
ized. 

4.  Wharves,  docks,  piers,  chutes,  boo^xis.  ferries,  bridges, 
ton  roads,  by-roads,  plank  and  turnpike  roacs.  nteam  and  horse 
railroads;  canals,  ditches,  flumes,  aqueducts  a.\i  pipes  for  pub- 
lic transportation,  supplying  mines  and  faming  neighbor- 
hoods with  water,  and  draining  and  reclaiming  .«nds,  and  for 
floating  logs  and  lumber  on  streams  not  navigable^  v 

5.  Roads,  tunnels,  ditches,  flumes,  pipes ,  and  dum^  \ng  places 
fur  working  mines,  also  outlets,  natural  or  otherwis6\  for  the 
flow,  deposit  or  conduct  of  tailings  or  refuse  matter  from  jiiines ; 
ako  an  occupancy  in  conunon  by  the  owners  or  possesairs  of 
diiferent  mines  of  any  place  for  tiie  flow,  deposit  or  conduo^of 
tailings  or  refuse  matter  from  their  several  mines.  \ 

6.  By-roads  leading  from  highways  to  residences  and  farmS^ 

See  appendix. 
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Viia  tinder  subdivision  1,  the  following  statutes,  to  wit: 

Stat.  1BS2, 149;  stat.  1854,  41 ;  stat.  \9!A,  48-9;  stat.  1859»  45;  stat.  ISST,  74, 

(repealed  by  stat.  1859,  27) ;  stat.  18S6.70;  stat.  18fie,  26-7;  stat.  18d9»  334; 

stat.  1861.  m-m;  stat.  1862,  552;  stat.  1865-66, 520. 
Oons.  U.  S.,  art.  1,  see.  8,  clause  17. 

Vide  under  subdivision  3,  the  following  statutes  in  reference  to  towns 
and  villages,  to  wit: 

Stat.  1H50, 128;  stat.  1855, 57-8;  stat.  1856,  198-208,  which  repealed  stat- 
utes 1850  and  .855. 

The  following  statutes  in  reference  to  school  districts,  to  wit. 
Stat.  1863, 194-211;  stat.  1863-64. 209;  stat.  1865-66,  383;  stat.  1867-68, 150; 
stat.  186»-70,  824. 

The  following  statutes  in  reference  to  canals,  to  wit: 
Stat.  1862,  54(M1:  stat.  1865^  53,  604-5,  786;  stat.  186HB,  184;  stat. 
186ih70, 660 

The  following  statutes  in  reference  to  water  companies,  etc.,  to  wit: 
Stat.  1852. 171 ;  stat.,  1856, 218 ;  stat.  1861,  228. 

The  following  statutes  in  reference  to  roads,  etc.,  to  wit: 

Stat.  1861. 389;  stat.  1863,  48;  stat.  18&n566, 155^  381,  855;  stat.  1867-68. 158 ; 
stat.  1869-70. 231. 

Pkb  subdivision  4,  the  following  statutes  in  reference  to  wharves, 
piers  and  chutes,  to  wit: 

Stat.  1858. 120;  stat.  1869-70,  688.  526. 

The  following  statutes,  in  reference  to  ferries,  bridgesand  toll  roads, 

Stat.  1855, 183-7 ;  stat.  1861, 18. 307 ;  stat.  1862, 247 ;  stat  1863-64. 192 ;  stat : 
1863, 720. 747-756 ;  stat.  1867-68,  i? ;  stat.  1869^70, 887 ;  stat.  1850, 347 ;  stat.  1851, 
424. 

The  following  statutes,  in  reference  to  plank  and  turnpike  roads,  to- 
wit: 

Stat.  1853, 169;  stat.  1854, 74;  stat.  1857, 280;  stat.  1858, 265, 145. 

The  following  statutes,  in  reference  to  steam  and  horse  railroads,  to 
wit: 

Stat  1861,  607-627;  stat.  1863,  610,  296:  stat.  1862.517,  496;  stat.l867-6S, 
705 ;  stat.  1869-70. 677,  481. 786. 

The  following  statutes,  in  reference  to  canals,  ditohes,  flumes,  etc.. 
to  wit: 

Stat.  1853.87;  stat.  1863-64. 149:  stat.  18.50, 93;  stat.  1863,  736;  stat.  1857. 
121 ;  stat.  1861, 41 ;  stat.  1869-70, 569. 

Fide  nota  mtpra  under  subdivision  8. 

vide  under  subdivision  5,  the  statutes  referred  to  under  subdivision 
4,  »upra  in  reference  to  canals,  ditches,  flumes,  etc. 

No  reference  is  here  made  to  the  large  number  of  private  and  IocaI 
statutes  which  have  been  enacted  upon  most  of  the  subjeota  embraced 
in  this  section. 

SUB-DIVIBIOV 1 :  5  Oal.  873 ;  18  Cal.  229 ;  19  Gal.  47. 

Sub-division  2:  16  Cal.  246 ;  27  Cal.  171. 

SUB-DIYIBION  8:  27  Cal.  613;  28  Cal.  345:  29  Cal.  75;  82  GaL  241. 

SuB-j>iviaiOM6:  82  Cal.  241 

Ig,  The  followmg  is  a  classificatioii  of  the  iaierests, 
estates  lirii^T'lifo  \\\  Inn  in  sabject  to  be  taken  for  publio  use : 
1.  A  fee  simple,  wnSf^a^Hl^grpablie  buildings  or  grounds, 
or  for  permanent  buildings  fm  ii5>V>»ai.>^ftnf.inn  inth  a  right 
of  way,  or  for  an  outlet  for  tiie  flow,  or  a^ace*AC&«tt)^epoait 
of  tailings  from  a  mine. 
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2.  An  easement,  when  taken  for  any  other  u?e. 

3.  The  right  of  entry  upon  and  occupation  of  lands,  and 
the  right  to  take  therefrom  such  earth,  gravel,  stones,  trees 
aJid  timber  as  may  be  necessary  for  some  public  use. 

$  VMkO»  The  private  property  which  may  be  taken  under 
this  title,  includes : 

1.  All  real  property  belonging  to  any  person. 

2.  Lands  belonging  to  this  state,  or  to  any  county,  incorpo- 
rated city  or  city  and  county,  village  or  town,  not  appropriated 
to  some  public   use. 

3.  Property  appropriated  to  public  use ;  but  such  property 
shall  not  be  taken  unless  for  a  more  necessary  public  use  than 
that  to  which  it  has  been  already  appropriated. 

4.  Franchises  for  to]!  roads,  toll  bridges  and  ferries,  and  all 
other  franchises ;  but  such  franchises  shall  not  be  taken  unless 
for  free  highways,  railroads  or  other  more  necessary  public 
use. 

5.  All  rights  of  way  for  any  and  all  the  purposes  mentioned 
in  section  twelve  hundred  and  thirty-eight,  and  any  and  all 
structures  and  improvements  thereon,  and  the  lands  held  or 
used  in  connection  therewith,  shall  be  subject  to  be  connected 
mih,  crossed  or  intersected  by  any  other  right  of  way  or  im* 
provements  or  structures  thereon.  They  shall  also  be  subject 
to  a  limited  use,  in  common  with  the  owner  thereof,  when 
necessary ;  but  such  uses,  crossings,  intersections  and  connec- 
tions shall  be  made  in  manner  most  compatible  with  the 
greatest  public  benefit  and  least  private  injury. 

6.  All  classes  of  private  property  not  enumerated  may  be 
taken  for  public  use,  when  such  taking  is  authorized  by  law. 

23GaL323:36GaL639. 

^  1241.  Before  property  can  be  taken,  it  must  appear : 

1.  That  the  use  to  which  it  is  to  be  applied  is  a  use  author- 
ized by  law. 

2.  That  the  taking  is  necessary  to  such  use. 

3.  If  already  appropriated  to  some  public  use,  that  the  pub- 
lic use  to  which  it  is  to  be  applied  is  a  more  necessary  public 
use. 

18  Gal.  229;  23  Cal.  323. 
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^  1942.  In  all  cases  where  land  is  required  for  public  use, 
the  state,  or  its  agents  in  charge  of  such  use,  may  survey  and 
locate  the  same ;  but  it  must  be  located  in  the  manner  which 
will  be  most  compatible  with  the  greatest  public  good  and  the 
least  private  injury,  and  subject  to  the  provisions  of  section 
twelve  hundred  and  forty-seven.  The  state,  or  its  agents  in 
charge  of  such  public  use,  may  enter  upon  the  land  and  make 
examination,  surveys  and  maps  thereof,  and  such  entry  shaU 
constitute  no  cause  of  action  in  favor  of  the  owners  of  the 
land,  except  for  injuries  resulting  from  negligence,  wanton- 
ness or  malice. 

$  1943.  All  proceedings  under  this  title  must  be  brought 
in  the  district  court  for  the  county  in  which  the  properly  is 
situated.  They  must  be  commenced  by  filing  a. complaint 
and  issuing  a  summons  thereon. 

23 Gal.  323;  27  Gal.  171;  23  Gal.  662;  35GaL  624;  36 Gal.  63a 

44*   The  complaint  must  contain : 

1.  '^^he  name  of  the  corporation,  association,  commission 
or  persolli^  charge  of  the  public  use  for  which  the  property 
is  sought,  wllomust  be  styled  plaintiffs. 

2.  The  namel^f  all  owners  and  claimants  of  the  property, 
^if  Imown,  or  a  sullement  that  they  are  unknown,  who  must 

be  styled  defendants? 

3.  A  statement  of  th^Vight  of  the  plaintiff. 

4.  If  a  right  of  way  be  slight,  the  complaint  must  show 
the  location,  general  route  ano^rmini,  and  must  be  accom- 
panied with  surveys  and  maps 

5.  A  description  of  each  piece  of\^d  sought  to  be  taken, 
and  whether  the  same  includes  the  whol^^  only  a  part  of  an 
entire  parcel  or  tract. 

All  parcels  lying  in  the  county,  and  requirdl^or  the  same 
public  use,  may  be  included  in  the  same  or  sepai) 
ings,  at  the  option  of  the  plaintiff,  but  the  court  maj 
date  or  separate  them,  to  suit  the  convenience  of  parties 

J40.L4W:  201.171.  See  appendix. 

$  1245.  The  clerk  must  issue  a  summons,  which  must 
contain  the  names  of  the  parties,  a  general  description  of  the 
whole  property,  a  statement  of  the  public  use  for  which  it  is 
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sought  and  a  reference  to  the  complaint  for  descriptions  of  the 
respective  parcels,  and  a  notice  to  the  defendants  to  appear 
and  ahow  cause  why  the  property  described  should  not  be  coq- 
demned  as  prayed  for  in  the  complaint.  In  all  other  particu- 
lars it  must  be  in  the  form  of  a  summons  in  ciidl  actions,  and 
must  be  served  in  like  manner. 

$  1$346.  All  persons  in  occupation  of ,  or  having  or  claiming 
an  interest  in,  any  of  the  property  de8(^bed  in  the  complaint, 
or  in  the  damages  for  the  taking  thereof,  though  not  named, 
may  appear,  plead  and  defend,  each  in  respect  to  his  own 
property  or  interest,  or  that  claimed  by  him,  in  like  manner 
as  if  named  in  the  complaint. 

7  Gal.  077;  22 Gal.  434;  29 Gal.  112;  31  Oal.  215;  36 OaL  68A. 

$  1$84;7.    The  court  shall  have  power ; 

1.  To  regulate  and  determine  the  place  and  manner  of 
making  connections  and  crossings,  or  of  enjoying  the  common 
use  mentioned  in  the  fifth  subdivision  of  section  twelve  hun- 
dred and  forty. 

2.  To  hear  and  determine  all  adverse  or  conflicting  claims 
to  the  property  sought  to  be -condemned,  and  to  the  damages 
therefor. 

3.  To  determine  the  respective  rights  of  dififerent  parties 
seeking  condemnation  of  the  same  property. 

6Gal.74:  16 Gal.  248;  22GaL434:  24 Gal.  427;  29  Gal.  112;  3lGaLS67;  35 
Gal.  247. 

Compensation  generally:  3  Gal.  69;  4  Gal.  114;  5  Gal.  373;  6  Gal.  74;  7 
Gal.  121,  577 ;  9  Cal.  595 ;  12  Gal.  500;  13  Gal.  306;  14  Gal.  106 ;  16  Gal.  153. 248 ; 
18  Gal.  229;  19  Cal.  47.  579;  22  Gal.  251, 434;  23  Gal.  328;  24  Gal.  427;  27  Gal. 
171, 613, 643 ;  28  Gal.  345, 662 ;  29  Gal.  75, 112, 123 ;  31  Gal.  215, 406, 538 ;  32  GaL 
341,499;  36  Gal.  638. 

(  1^48.  The  court,  jury  or  referee,  must  hear  such  legal 
testimony  as  may  be  offered  by  any  of  the  parties  to  the  pro- 
ceedings, and  thereupon  must  ascertain  and  assess : 

1.  The  value  of  the  property  sought  to  be  condemned,  and 
all  improvements  thereon  pertaining  to  the  realty,  and  of 
each  and  every  separate  estate  or  interest  therein ;  if  it  con- 
sists of  different  parcels,  the  value  of  each  parcel  and  each 
estate  or  interest  therein  shall  be  separately  asSAssed. 
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2.  If  the  property  sought  to  be  condemned  constitutes  only 
a  part  of  a  larger  parcel,  the  damages  which  will  accrue  to  the 
portion  not  sought  to  be  condemned,  by  reason  of  its  sever- 
ance from  the  portion  sought  to  be  condemned,  and  the  con- 
struction of  the  improvement  in  the  manner  proposed  by  the 
plaintiff. 

3.  Separately,  how  much  the  portion  not  sought  to  be  con- 
demned, and  each  estate  or  interest  therein,  will  be  benefited, 
if  at  all,  by  the  construction  of  the  improvement  proposed  by 
the  plaintiff;  and  if  the  benefit  shall  be  equal  to  the  damages 
assessed,  under  subdivision  two,  the  owner  of  the  parcel  shall 
be  allowed  no  compensation  except  the  value  of  the  portion 
taken;  but  if  the  benefit  shall  be  less  than  the  damages,  so 
assessed,  the  former  shall  be  deducted  from  the  latter,  and 
the  remainder  shall  be  the  only  damages  allowed  in  addition 
to  the  value. 

4.  If  the  property  sought  to  be  condemned  be  for  a  railroad 
the  cost  of  good  and  sufficient  fences  along  the  line  of  such 
railroad,  and  the  cost  of  cattle  guards  where  fences  may  cross 
the  line  of  such  railroad. 

5.  As  far  as  practicable,  compensation  must  be  assessed  for 
each  source  of  damage  separately. 

41Cal.SM. 

$  1949.  For  the  purpose  of  assessing  comx)ensation  and 
damages,  the  right  thereto  shall  be  deemed  to  have  accrued  at 
the  date  of  the  summons,  and  its  actual  value,  at  that  date, 
shall  be  the  measure  of  compensation  for  all  property  to  bo 
actually  taken,  and  the  basis  of  damages  to  property  not  ac- 
tually taken  but  injuriously  affected,  in  all  cases  where  such 
damages  are  allowed  as  provided  in  section  twelve  hundred  and 
forty-eight.  If  an  order  be  made  letting  the  plaintiff  into 
possession,  as  provided  in  section  twelve  hundred  and  fifty- 
four,  the  compensation  and  damages  awarded  shall  draw  lawful 
interest  from  the  date  of  such  order.  No  improvements  put 
upon  the  property,  subsequent  to  the  date  of  the  service  of 
summons,  shall  be  included  in  the  assessment  of  compensation 
or  damages. 


r 
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$  1»50.  If  the  title  attempted  to  be  acquire  is  found  to  be 
defectire  from  any  cause,  the  plaintifT  may  again  institute 
prooeedingB  to  acquire  the  same,  as  in  this  title  prescribed. 

18  Cal.  29 :  24  Oal.  427 :  29  OaL  113. 

1^1.  The  plaintiff  must,  within  thirty  days  after  final 
judgment,  pay  the  sum  of  money  assessed ;  but  may  at  the 
time  of  or  before  payment,  elect  to  build  the  fences  and  cattle 
guards,  and  if  he  so  elect,  shall  execute  to  the  defendant  a 
bond,  with  sureties  to  be  approved  by  the  court  in  double  the 
assessed  cost  of  the  same,  to  build  such  fences  and  cattle  guards 
within  eighteen  months  from  the  time  the  railroad  is  built  on 
the  land  taken,  and  if  such  bond  be  given,  need  not  pay  the 
cost  of  such  fences  and  cattle  guards.  In  an  action  on  such 
bond,  the  plaintiff  may  recover  reasonable  attorney's  fees. 

1J859.  Payment  may  be  made  to  the  defendants  entitled 
thereto,  or  the  money  may  be  deposited  in  court  for  the  de- 
fendants, and  be  disMbuted  to  those  entitled  thereto.  If  the 
money  be  not  so  paid  or  deposited,  the  defendants  may  have 
execution  as  in  civil  cases,  and  if  the  money  cannot  be  made  on 
execution,  the  court,  upon  a  showing  to  that  effect,  must  set 
aside  and  annul  the  entire  proceedings  and  restore  possession 
of  the  property  to  the  defendant,  if  possession  has  been  taken 
by  the  plaintiff. 

$  1953.  When  payments  have  been  made  and  the  bond 
given,  if  the  plaintiff  elects  to  give  one,  as  required  by  the  last 
two  sections,  the  court  must  make  a  final  order  of  condemna- 
tion, which  must  describe  the  property  condemned  and  the 
purposes  of  such  condemnation.  A  copy  of  the  order  must  be 
filed  in  the  office  of  the  recorder  of  the  county,  and  thereupon 
the  property  described  therein  shall  vest  in  the  plaintiff  for  the 
purposes  therein  specified. 

§  1934.  At  any  time  after  service  of  summons,  the  court 
may  authorize  the  plaintiff,  if  already  in  possession,  to  con- 
tinue therein ;  and  if  not,  then  to  take  possession  of  and  use 
the  property  during  the  pendency  and  until  the  final  conclusion 
of  such  proceedings,  and  may  stay  all  actions  and  proceedings 
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agaitiBt  the  plaintiff  on  aooonnt  thereof;  bnt  the  plaintiff  must 
giye  security,  to  be  approved  by  each  court  or  judge,  to  pay,  as 
well  the  compensation  in  that  behalf  when  ascertained,  as  all 
damages  which  may  be  sustained  by  the  defendant,  if  for  any 
cause  the  property  shall  not  be  finally  taken  for  public  use. 

id  Cal.  32 :  47  Oal.  10. 619 ;  49  OaL  341. 

$  1955.  Costs  may  be  allowed  or  not,  and  if  allowed,  may 
be  apportioned  between  the  parties  on  the  same  or  adverse 
sides,  in  the  discretion  of  the  court 

$  1956.  Except  as  otherwise  provided  in  this  title,  the  pro- 
visions of  Part  11  of  this  code  are  applicable  to  and  constitute 
the  rules  of  practice  in  the  proceedings  mentioned  in  this  title. 

$  laST.  The  provisions  of  Part  n  of  this  code  relative  to 
new  trials  and  appeals,  except  in  so  far  as  they  are  inconsistent 
with  the  provisions  of  this  title,  apply  to  the  proceedings  men- 
tioned in  this  title. 

^  1^8.  With  relation  to  the  acts  passed  at  the  present  ses- 
sion of  the  legislature,  this  title  must  be  construed  in  the  same 
manner  as  if  this  code  had  been  passed  on  the  last  day  of  this 
session,  and  from  and  after  the  time  this  code  takes  effect,  all 
laws  of  this  state  in  relation  to  the  taking  of  private  property 
for  public  uses  are  abolished,  and  all  proceedings  had  in  the 
exercise  of  the  powers  of  eminent  domain  must  conform  to 
the  provisions  of  this  title.   46  Oal.  32. 

$  ia69.  Title  Vn  of  Part  HI  of  the  code  of  civil  proce- 
dure of  the  State  of  California  (this  title)  shall  be  in  force 
and  effect  from  and  after  the  fourth  day  of  April,  one  thousand 
eight  hundred  and  seventy-two. 

$  I960.  From  and  after  the  time  this  title  takes  effect,  it 
must  be  construed  in  the  same  manner  as  it  would  be  were 
sections  four  and  seventeen  of  this  code  in  force  and  effect. 

^  laei.  No  proceeding  to  enforce  the  right  of  eminent  do- 
main commencad  before  this  title  takes  effect,  is  affbcted  by  the 
provisions  of  this  title. 
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$  1962.  Until  the  first  day  of  Jaimary,  one  thonsand  eight 
hundred  and  seventy-three,  at  twelve  o'clock  noon,  the  provis- 
ions of  sections  1256  and  1257  of  this  title  are  suspended,  and 
until  then,  except  as  otherwise  provided  in  this  title,  the  rules 
of  pleading  and  practice  in  civil  actions  now  in  force  in  this 
state  are  appUoahle  to  the  proceedings  mentioned  in  this  title, 
and  constitute  the  rules  of  pleading  and  practice  therein. 

$  1963.  Nothing  in  this  code  most  be  construed  to  abrogate 
or  repeal  any  statute  providing  for  the  taiking  of  property  in 
any  city  or  town  for  street  purposes. 

o.  0.  p. 
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TITLE   VIII. 

OF  ESCHEATED  ESTATES. 

BsoTioKl269.    lifanner  of    commencing    proceedings  relative  to 
escheated  estates. 

1270.  Beoeiyer  of  rents  and  profits  may  be  appointed. 

1271.  Appearance,  pleadings  and  triaL 

1272.  Proceedings  by  persons  claiming  escheated  estates. 

^  1969«  When  the  attorney-general  is  informed  that  any 
real  estate  has  escheated  to  this  state,  he  must  file  an  informa- 
tion in  behalf  of  the  state,  in  the  district  conrt  of  the  judicial 
district  in  which  such  estate,  or  any  part  thereof,  is  situated, 
setting  forth  a  description  of  the  estate,  the  name  of  the  per^ 
son  last  seized,  the  name  of  the  occupant  and  person  claiming 
such  estate,  if  known,  and  the  facts  and  circumstances  in  con- 
sequence of  which  the  estate  is  claimed  to  have  escheated,  with 
an  allegation  that,  by  reason  thereof,  the  state  of  California 
has  right  by  law  to  such  estate.  Upon  such  information,  a 
summons  must  issue  to  such  person,  requiring  him  to  appear 
and  answer  the  information  within  the  time  allowed  by  law  in 
civil  actions ;  and  the  court  must  make  an  order,  setting  forth 
briefly  the  contents  of  the  information,  and  requiring  all  per- 
sons interested  in  the  estate  to  appear  and  show  cause,  if  any 
they  have,  within  forty  days  from  the  date  of  the  order,  why 
the  same  should  not  vest  in  this  state ;  which  order  must  be 
published  at  least  one  month  from  the  date  thereof,  in  a  news- 
paper published  in  the  district,  if  one  be  published  therein, 
and  in  case  no  newspaper  is  published  in  the  district,  in  some 
other  newspaper  in  this  state. 

Stat.  1893, 221-2,  g2,  inserted  the  words  "or  have  reason  to  believe  " 
between  "  informed ''  and  "  that  any  real  estate ; "  also  between  **  state" 
and  "he  mast  file,"  the  words  **hj  reason  that  any  person  hath  died 
seized  thereof,  and  hath  left  no  heirs  capable  of  inhentiug  the  same,  or 
hv  reason  of  the  incapacity  of  the  devisees  to  hold  the  same,  or  when  he 
snail  be  informed  or  have  reason  to  believe  that  any  such  estaie  hath 
otherwise  escheated  to  the  state; "  also  "  tsrre-tenant  "^  instead  of  "ooon- 
pant ; "  also  the  words  "or  persona,  bodies  politic  or  corporate  alleged  in 
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t  lilTA.  The  court,  upon  the  infonnation  being  filed  ftnd 
upon  tlie  application  of  the  atlorney-genera!,  either  before  or 
after  anawer,  npon  notice  to  the  part;  cluming  eoob  estate,  if 
known,  maj,  apon  aufflcient  cause  therefor  being  ehovn,  ap 
point  a  receiver  to  take  cluu^  and  leceiva  the  rente  and  profits 
of  the  same  nntil  the  title  to  »nob^real  estate  is  flnall;  settled. 

Sut.lU»,i»lt. 

(  ixt\.  AU  persons  named  in  the  information  may  appear 
and  answer,  and  ma;  traTerse  or  den;  the  facte  slated  in  the 
information,  the  title  of  the  state  te  lands  and  tencmenla 
Ihorein  mentioned,  at  any  time  lietore  the  time  foe  anawering 
eipires ;  and  any  other  person  claiming  an  interest  in  such 
estate  ma;  appear  and  be  made  a  defendant,  and  by  motion  for 
that  purpose,  in  open  court,  mthin  the  time  allowed  for  an- 
swering ;  and  if  nu  person  appears  and  answers  within  the  time 
then  Judgment  mnat  bo  rendered  that  the  state  be  seized  of  the 
lands  and  tenements  in  anch  information  claimed.  Bat  If  any 
perBOQ  appear  and  deny  the  tiUe  set  ap  by  the  state,  or  traverse 
any  material  fact  set  forth  in  the  information,  the  issue  of  tact 
tonet  be  tried  aa  iasnes  of  fact  are  tried  in  civil  actioDS.  If, 
after  the  igsnes  are  tried,  it  appears  from  the  facts  found  or 
admitted,  that  the  state  haa  good  title  to  the  land  and  tene- 
DKnle  in  the  information  mentioned,  or  on;  part  thereof,  judg- 
ment most  be  renderod  that  the  state  be  seised  thereof,  and 
leoorer  eosla  of  suit  against  the  defendanta. 


t  137a,  'Wltliiii  twenty  jeaia  after  Judgment  in  any  pKi- 

ceeding  had  onder  this  title,  a,  peiKm  not  a  p^l?  or  priT?  to 
Buch  proceeding  may  file  a  petition  in  tlie  diBtrict  court  of  the 
conn^  of  Bacramento,  showing  his  claim  or  right  to  the  prop- 
erty or  the  proceeds  thereof.  A  copy  of  stich  petition  mnefbe 
served  on  (he  atloraey-general  at  least  twenty  days  before  the 
heanog  of  the  petition,  who  most  answer  the  same;  and  the 
court  thereupon  moBl  try  the  issoe  as  isenes  lire  tried  in  ciTil 
actions,  and  if  it  be  determined  that  sach  person  is  entitled  to 
the  proper^  or  the  proceeds  thereof,  it  mnst  order  the  prop- 
erty, if  it  has  not  been  sold,  to  be  delivered  to  him,  or  if  it 
has  been  sold  and  the  proceeds  pUd  inlo  the  state  treasury, 
then  it  most  order  the  controller  to  draw  his  warrant  on  the 
txeasnry  for  the  payment  of  the  same,  bnt  without  interest  or 
cost  to  the  slate,  a  copy  of  which  order,  under  the  seal  of  the 
conrt.  shall  be  a  aofficient  TODoher  for  drawing  snoh  warrant 
All  persons  who  fail  to  appear  sod  file  Uieir  petitions  within 
the  time  limited,  sre  forever  barred,  saving,  however.  t«  in- 
fante, mturied  women  and  persona  of  unsound  mind,  or  peiv 
sons  beyond  the  limila  of  the  United  Slatea,  the  right  to  appear 
and  file  their  petitions  at  any  time  within  &ve  years  after  their 
respective  disabihties  cease. 


■mm  to  Uh  HOB,  ana  tAa  mniit 
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ta  truMiT,  be  slull  ta  an  onla  dinet  tlH  MtttHiUo  to  unu  Ua 
« m Sotmu^to  (h*  Mfiunl  of  lb*  auw,  bat wltbMit Is- 
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terest  or  cost  to  the  state ;  a  eop^  of  which  order,  under  seal  of  the  court, 
•hall  be  a  anffldent  voucher  for  uaaninff  such  warrant ;  and  if  any  person 
shall  appear  and  claim  land  vested  in  the  state,  as  aforesaid,  within  five 
years  tuFter  the  indgment  was  rendered,  it  shall  he  lawful  for  such  person 
(other  than  such  as  was  served  with  a  summons  or  appeared  to  the  pro- 
oeedings,  their  heirs  or  assigns)  to  file  in  the  said  district  court,  in  which 
the  lands  claimed  lie,  a  petition  setting  forth  the  nature  of  his  claim,  and 
prating  that  the  said  lands  may  be  relinquished  to  him ;  a  copy  of  which 
petition  shall  be  served  on  the  attorney-general,  who  shall  put  in  an  an- 
swer, and  the  court  thereupon  shall  examine  said  claim,  allegations  and 
proofs  (  and  if  it  shall  appear  that  such  person  is  entitled  to  such  land 
olaimed,  Ibe  oourt shall  decree  accordingly,  which  shall  be  effectual  for 
divesting  the  Interest  of  the  state  in  or  to  the  lands:  but  no  costs  shall 
be  charged  to  the  state :  and  all  persons  who  shaJl  fail  to  appear  and  file 
their  petitions  within  the  time  limited  as  aforesaid,  shalr  be  forever 
barred.saving,  however,  infants,  married  women,  and  persons  of  unsound 
mind,  or  persons  beyond  the  limits  of  the  United  states,  the  right  to 
appear  and  file  their  petitions  as  aforesaid,  at  any  time  within  five  years 
ai^r  t  heir  respective  disabilities  are  removed :  provided,  however,  that  the 
leg  jslature  may  cause  such  lands  to  be  sold  at  any  time  after  seizure,  in 
•uch  manner  as  may  be  provided  hy  law— in  which  case  the  claimant 
shall  be  entitled  to  the  proceeds,  in  lieu  of  such  lands,  upon  obtaining  a 
decree  or  order  as  aforesaid. 
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TITLE    IX. 

OF  CHANGE  OF  NAMES. 

Sectioh  1275.  Jurigdiotion. 

1276.  Application  for  change  of  name,  liow  made. 

1277.  Publication  of  petition  for. 

1278.  Hearing  of  application  and  remonstrance. 

$  1275.    Applications  for  change  of  names  must  be  heard 
and  determined  by  the  county  courts. 
Btat.  1855-66, 103,  §  1.  same  insabstanoe. 

$  1976.  All  applications  for  change  of  names  must  be  made 
to  the  county  court  of  the  county  where  the  person  whose  name 
is  proposed  to  be  changed  resides,  by  petition,  signed  by  such 
person :  and  if  such  person  is  under  twenty-one  years  of  age, 
if  a  male,  and  under  the  age  of  eighteen  years,  if  a  female,  by 
one  of  the  parents,^  if  living ;  or  if  both  be  dead,  then  by  the 
guardian ;  aqd  if  there  be  no  guardian,  then  by  somis  near 
relative  or  friend.  The  petition  must  specify  the  place  of  birth 
and  residence  of  such  person,  his  or  her  present  name,  the 
name  proposed  and  the  reason  for  such  change  of  name,  and 
must,  if  the  father  of  such  person  be  not  living,  name,  as  far 
as  known  to  the  petititioner,  the  near  relatives  of  such  person 
and  their  place  of  residence. 

Stat.  1865-66, 103,  82,  read  "is  domiciled"  instead  of  "resides;"  also 
inserted  the  words  "  if  of  the  age  of  fourteen  years  and  upwards,"  be- 
tween "  such  person  "  and  "  and  if  such  person." 

$  1377.  A  copy  of  such  x)etition  must  be  published  for  four 
successive  weeks,  in  some  newspaper  printed  in  ihe  county,  if 
a  newspaper  be  printed  therein,  but  if  no  newspaper  be  printed 
in  the  county,  a  copy  of  such  petition  must  be  posted  at  three 
of  the  most  public  places  in  the  county  for  a  like  period,  and 
proofs  must  be  made  of  such  publication  before  the  petition 

can  be  considered. 
Stat.  1865-66. 103.  g  3. 
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$  1978.  Such  application  must  be  heard  at  such  time  dur- 
ing term  as  the  court  may  appoint,  and  objections  may  be  filed 
by  any  person  who  can  in  such  objections  show  to  the  court 
good  reason  against  such  change  of  name.  On  the  hearing  the 
court  may  examine,  upon  oath,  any  of  the  petitioners,  remon- 
strants or  other  persons,  touching  the  application,  and  may 
make  an  order  changing  the  name  or  dismissing  the  application, 
as  to  the  court  may  seem  right  and  proper. 

Stat.  1865-66, 103,  g  4,  read  "  and  remonstranoes  may  be  filed  by  any  near 
rdatives  of  the  person  whose  name  is  proposed  to  be  ohanced,  when  the 
person  is  under  twenty-one  years  of  age,  if  a  male,  or  eighteen,  if  a  fe- 
male, and  in  such  and  all  other  oases  by  any  other  person  or  persons  who 
can  in  such  remonstrance  show  to  the  court  good  and  substantial 
reasons,  satisfactory  to  the  court^against  such  change  of  name,"  instead 
of  "  and  objections  may  be  filed  by  any  person  who  can  in  such  objec- 
tions show  to  the  conrt  good  reason  against  such  change  of  name : "  also 
inserted  the  words  "when  by  the  court  deemed  necessary"  between 
"persons"  and  "touching." 

Stat.  1865-66, 103,  §g  5  and  6.  contained  provisions  for  fees  and  costs,  and 
for  filing  a  certified  copy  of  the  order  changing  the  name  with  the  secre- 
tary of  state- 


See  new  $  1J879  in  appendix. 
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TITLE    X. 

OF  ARBITKATI0N8. 

8SOX90N  1C81.    Wbait  may  be  submitted  to  arbitimtionp  and  when. 
«    128Q.    Sabmission  to  arbitration  to  be  in  writing. 

1283.  Submission  may  be  entered  as  an  order  of  the  court. 

Bevocation. 

1284.  Powers  of  arbitrators. 

1285.  Ifajority  of  arbitrators  may  determine  any  question . 

They  must  be  sworn. 
1266.    Award  to  be  in  writing.    "When  Judgment  to  be 
entered. 

1287.  Award  may  be  vacated  in  certain  cases. 

1288.  Court  may,  on  motion,  modi(!y  or  correct  the  award. 

1289.  Decision,  on  motion,  subject  to  appeal,  but  not  the 

Judgment  entered  before  motion! 

1290.  If  submission  be  revoked  and  an  action  brou^t, 

what  to  be  recovered. 

$  nasi*  ($  380.)  Persons  capable  of  contracting  may  sub- 
mit  to  arbitration  any  controversy  which  might  be  the  subject 
of  a  civil  action  between  them,  except  a  question  of  title  to 
real  property  in  fee  or  for  life.  This  qualification  does  not  in- 
clude questions  relating  merely  to  the  partition  or  boundaries 
of  real  property. 

2Cal.74:  3C:!aL4ai;  4  0aL  1.  205;  21Gal.S17;  2SCaL275;  aOCaL21B;  97 
Gal.  197:  42  OaL  479. 

$  mss^  (^  381.)  The  submission  to  arbitration  must  be  in 
writing,  and  may  be  to  one  ur  more  persons. 
4  Cal.  1 ;  9  CaL  142;  14  Cal.  890 

$  1983.  (^  382.)  It  may  be  stipulated  in  the  submission, 
that  it  be  entered  as  an  order  of  the  county  court,  or  of  the 
district  court,  for  which  purpose  it  must  be  filed  with  the  clerk 
of  a  county  where  the  parties,  or  one  of  them,  reside.  The 
clerk  must  thereupon  enter  in  his  register  of  actions  a  note  of 
the  submission,  with  the  names  of  the  parties,  the  names  of 
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the  axbitraton,  the  dale  of  the  submission,  when  filed,  and  the 

time  limited  by  the  submission,  if  any,  within  which  the  award 

must  be  made.    When  so  entered,  Ihe  submission  cannot  be 

reyoked  without  the  consent  of  both  parties.    The  arbitrators 

ma/  be  compelled  by  the  court  to  make  an  award,  and  the 

award  may  be  enforced  by  the  court  in  the  same  manner  as  a 

judgment.    If  the  submission  is  not  made  an  order  of  the 

court,  it  may  be  revoked  at  amy  time  before  ibe  award  is 

made. 
2 C«L 74;  4id. IS;  14id,S»;  10 id.  218;  Slid.  138;  42  id.  125;  4S  id. 398. 

^  1984.  (^  883.)  Arbitrators  have  power  to  ai^int  a  time 
and  place  for  hearing,  to  adjourn  from  time  to  time,  to  admin- 
ister oaths  to  witnesses,  to  hear  the  allegations  and  eyidence 
of  the  parties  and  to  make  an  award  thereon. 

2SOal.S65:»Oal.218. 

^  1985.  ($  384.)  All  the  arbitrators  must  meet  and  act 
together  during  the  investigation ;  but  when  met,  a  majority 
may  determine  any  question.  Before  acting,  they  must  be 
sworn  before  an  officer  authorized  to  administer  oaths,  faith- 
fully and  fairly  to  hear  and  examine  the  allegations  and  evi- 
dence of  the  parties  in  relation  to  the  matters  in  controversy, 
and  to  make  a  just  award  according  to  their  understanding. 

(  ia86.  ($  385.)  The  award  must  be  in  writing,  signed  by 
the  arbitrators,  or  a  majority  of  them,  and  delivered  to  the 
parties.  When  the  submission  is  made  an  order  of  the  court, 
the  award  must  be  filed  with  the  clerk,  and  a  note  thereof  made 
in  his  register.  After  the  expiration  of  five  days  from  the  filing 
of  the  award,  upon  the  application  of  a  party,  and  on  filing 
an  affidavit,  showing  that  notice  of  filing  the  award  has  been 
served  on  the  adverse  party  or  his  attorney,  at  least  four  days 
prior  to  euch  application,  and  that  no  order  staying  the  entry 
of  judgment  has  been  served,  the  award  must  be  entered  by 
the  clerk  in  the  judgment  book,  and  thereupon  has  the  efilect 
of  a  judgment. 

2 C»L 74;  14  Cal. 390;  81  OaL  12B;  87  Cal,  197. 
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^  1987.  (^  386. )  The  court,  on  motion,  may  vacate  the  award 
upon  either  of  the  following  grounds,  and  may  order  a  new 
hearing  before  the  same  arbitrators,  or  not,  in  its  discretion : 

1.  That  it  was  procured  by  corruption  or  fraud. 

2.  That  the  arbitrators  were  guilty  of  misconduct,  or  com- 
mitted gross  error  in  refusing,  on  cause  shown,  to  postpone 
the  hearing,  or  in  refusing  to  hear  pertinent  evidence,  or  other- 
wise acted  improperly,  in  a  manner  by  which  the  rights  of  the 
party  were  prejudiced. 

3.  That  the  arbitrators  exceeded  their  powers  in  making 
their  award ;  or  that  they  refused,  or  improperly  omitted,  to 
consider  a  part  of  the  matters  submitted  to  them ;  or  that  the 
award  is  indefinite,  or  cannot  be  performed. 

S  Cal.  431 ;  7  CU.  812 ;  12  Cal.  S31 ;  21  CaL  817 ;  81  Cal.  12S. 

$  1J988.  (^  387.)  The  court  may,  on  motion,  modify  or  cor^ 
rect  the  award,  where  it  appears : 

1.  That  there  was  a  miscalculation  in  figures  upon  which  it 
was  made,  or  that  there  is  a  mistake  in  the  description  of  some 
person  or  property  therein. 

2.  When  a  part  of  the  award  is  upon  matters  not  submitted, 
which  part  can  be  separated  from  other  parts,  and  does  not 
affect  the  decision  on  the  matters  submitted. 

3.  When  the  award,  though  imperfect  in  form,  could  have 
been  amended  if  it  had  been  a  verdict,  or  the  imperfection 
disregarded. 

$  1^89.  ($  388.)  The  decision  upon  the  motion  is  subject  to 
appeal  in  the  same  manner  as  an  order  which  is  subject  to  ap- 
peal in  a  civil  action ;  but  the  judgment  entered  before  a  motion 
made  cannot  be  subject  to  appeal. 

$  1990.  ((  389.)  If  a  submission  to  arbitration  be  revoked, 
and  an  action  be  brought  therefor,  the  amount  to  be  recovered 
can  only  be  the  costs  and  damages  sustained  in  preparing  for 
and  attending  the  arbitration. 


419  PROCEEDINGS    IS    PROBATE    COORT. 


TITLE  XI. 

OP  PROCEEDINGS  IN  PROBATE  COURT. 
CBAt>T£R  I.    Of  jurisdiction. 

II.      Ot  THE  PROBATE  Of  WILLS. 

III.  Of  executors  and  administrators,  their  let- 

ters, BONDS,  removals  AND  SUSPENSIONS. 

IV.  Of  the  inventory  and  collection  of  the  ef» 

FECTS  OF  DECEDENTS. 

V.    Of  the  provisions  for  support  of  family,  and 

OF  THE  HOMESTEAD. 

VI.    Of  claims  against  the  estate. 

VII.      Of    sales    AND     CONVEYANCE     OP    PROPERTY     TO 
DECEDENTS. 

VIII.    Of  the  powers  and  duties  of  executors  and 

ADMINISTRATORS,    AND    OF    THE    MANAGEMENT 
OF  ESTATES. 
IX.      Of    the    CONVEYANCE    OF    REAL    ESTATE    BY    EX- 
ECUTORS    AND     ADMINISTRATORS     IN     CERTAIN 
CASES. 
X.      Of  ACCOUNTS  rendered  Br  EXECUTORS  AND   AD' 
MINISTRAT0R8,     AND     OF     THE     PAYMENT      OF 
DEBTS. 
XI.     Of    the    PARTITION,     DISTRIBUTION    AND    FINAL 
SETTLEMENT  OF  ESTATES. 
XII.      Of    ORDERS,    DECREES,    PROCESS^   MINUTES,    REC- 
ORDS AND  APPEALS. 

XIII.  Of  PUBLIC  ADMINISTRATOR, 

XIV.  Of  GUARDIAN  AMD  WARD* 


($  1394>.1935*  OF  JOBIflDlCTIOir.  490 


CHAPTER  I. 

OF  JURISDJCTION^ 

Seotiov  1291    JorisdictiDn  of  Flrobate  Court  over  the  estate* 
when  exercUed. 
1295.    When  Jaiisdiction  decided  by  fint  application. 

^  1394v  ($  2.)  Wills  most  be  proyed^and  letters  testamen- 
tary or  of  administration  granted-— 

1 .  In  the  county  of  which  the  decedent  was  a  resident  at  the 
time  of  his  death,  in  whatever  place  he  may  have  died. 

2.  In  the  county  in  which  the  decedent  may  have  died,  leav- 
ing estate  therein,  be  not  being  a  i^sident  of  the  state. 

3.  In  the  county  in  which  any  part  of  the  estate  may  be,  the 
decedent  having  died  out  of  the  state  and  not  resident  thereof 
at  the  time  of  his  death. 

4.  In  the  county  in  which  any  part  of  the  estate  may  be,  the 
decedent  not  being  a  resident  of  the  state  and  not  leaving  estate 
in  the  county  in  which  he  died. 

5.  In  all  other  cases,  in  the  county  where  application  for  let- 
ters is  first  made. 

Stat.  1661. 628,  inserted,  in  subdivision  I,  the  words,  **  or  Immediately 
previous  to  ^*  between  "  at  **  and  "  the  time  of.** 

Stat.  1851, 448,  omitted  subdivisions  4  and  6. 

4  Cal.  862:  A  Cal.  68, 230,432;  6  Cal.621,6e6;  7  Cal.  215;  lOCal.  110,495; 
l^Cal.  433;  15  Cal.  220;  17  Gal.  233;  23  CaL  427;  24  Cal.  187. 

^  1395.  ($3.)  When  the  estate  of  the  decedent  is  in  more 
than  one  county,  he  having  died  oat  of  the  state,  and  not  hav- 
ing been  a  resident  thereof  at  the  time  of  his  death,  or  being 
such  non-resident  and  dying  within  the  state  and  not  leaving 
estate  in  the  county  where  he  died,  the  probate  court  of  that 
county  in  which  application  is  first  made  for  letters  testamentary 
or  of  administration  haaexclusiye  jurisdiction  of  the  settlement 
of  the  estate. 

Stat.  1861,  448,  omitted  the  words,  **or  being  such  non-resident  and 
dying  within  the  state,  and  not  leaving  estate  in  the  county  where  he 

Stat.  1861, 628,  omitted  the  words,  "  or  of  administration.** 
Stat  1863-4, 867,  same  aa  »  1295.   89  Cal.  564. 


4^1  PROBATE  OF  WILLS.  $  1398* 

CHAPTER  II. 

OF  THE  PBOBATE  OF  WILLS. 

ABTtCLK  T.     PETITTOH,  WOTICE  AWD  PBOOF. 
I T.     CpNTKBTINO  PROBATE  OF  WtLL. 

II  f.    Probate  OF  FOREIGN  WILLS. 

IV.     CONTKSTINQ  WILL  AFTER  PROBATE. 

V.    Probate  of  i^t  or  destroyed  wilju 
VL    Probate  of  icukoupative  wills. 


ARTICLE    L 
petition,  notice  and  proof, 

SBOT^oirl296.  Custodian  of  will  to  deb'ver  same,  to  whom  Penalty, 

1299.  Who  may  petition  fbr  probate  of  will. 

1300.  Conteuts  of  petition. 

1801.  When  executor  forfeits  right  to  letters. 

1S08.  Will  to  accompany  petition,   or  its  pre8eTi><ition 

pra]^d  for  and  how  enforced. 
1808.  I^otice  of  petition  for  probate,  how  given. 
1801  Heirs  and  named  executors  to  be  notified,  how. 
1906.  Petition  may  be  presented  to  Judge  at  chambers  ard 

what  judge  may  do. 

1806.  Hearing  proof  of  will  after  proof  of  service  of  notice. 

1807.  Who  may  appear  and  contert  the  will. 

1808.  Probate,  when  no  contest. 

1809.  Olographic  wills. 

$  1298.  (§  4.)  E^ery  coetodian  ot  a  will,  within  thirty 
days  after  receipt  of  inforoiation  that  the  maker  thereof  is  dead, 
must  deliver  the  same  to  the  probate  ooiirt  having  jurisdiction  of 
the  estate,  or  to  th«  executor  named  therein.  A  failure  to  com- 
ply with  the  provisiotis  of  this  section  makes  the  person  failing 
responsible  for  all  damagts  sustained  by  any  one  injured 
thereby, 

Stat.  1851, 449,  same  in  substsnce,  omitting  italicized  words. 
&  Cal.  897. 

C^  C.  P.- 
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^  1999.  (}$  5,  9.'}  Any  executor,  devisee  or  legatee  named 
in  any  will,  or  any  other  person  interested  in  the  estate,  may, 
at  any  time  after  the  death  of  the  testator,  petition  the  coart 
having  jurisdiction  to  have  the  vrili  proved,  whether  the  same 
he  in  writing,  in  his  possession  or  not,  or  is  lost  or  destroyed,  or 
beyond  the  jnrisdiction  of  the  state,  or  a  nancopative  will. 

Stat.  1861, 449,  read :  $  6.  **  Any  person  named  as  execntor  In  any  will, 
shall,  within  thirty  days  after  the  death  of  tlie  testator,  or  within  thirty 
days  after  he  han  knowledge  that  he  is  named  executor,  present  the  will. 
If  fn  his  possession,  to  the  probate  court  which  has  jurisdiciion.** 

§  9.  **  Any  person  havinff  an  interest  in  the  will  may  in  like  manner  pre- 
sent a  petition  praying  that  it  may  he  required  to  be  produced,  and 
admitted  to  probate.** 

Stat.  1851, 449,  S  7i  contained  substance  of  Italicized  words. 

22  Cal.  66, 897. 

$  1300.  ($  6.)  A  petition  for  the  probate  of  a  will  mnsi 
show — 

1.  The  jarisdictional  facts. 

2.  Whether  the  person  named  as  executor  ooosents  to  act,  or 
renonnces  his  right  to  letters  testamentary. 

^■■^Jw^fW »rtiafl^iB^ieeid£P<!^f  the  heirs  and  devisees  of 

4.  The  probable  value  and  character  of  the  property  of  the 
estate. 

5.  The  name  of  the  person  for  whom  letters  testamentary 

are  prayed. 

No  defect  of  form  or  in  the  statement  of  jarisdictional  facts 
actually  existing  shall  make  void  the  probate  of  a  will. 

Stat.  1861,629,  read;  "If  he  intends  to  decline  the  trust,  he  shall,  at 
the  same  time,  file  his  renunciation  in  writing.  If  he  shall  neglect  for 
ten  days  to  file  his  renunciation,  such  neglect  shall  be  equivalent  to  a 
renunciation,  unless  for  cause  shown,  the  probate  court,  or  judge,  shall 
extend  the  time ;  if  he  intends  to  accept,  he  shall  present  witli  the  will  a 
petition,  setting  forth  the  facto  necessary  to  give  jurisdiction,  and  when 
the  same  is  known  to  the  petitioner,  the  names,  ages  and  residence  of  the 
heirs  and  devisees  of  the  deceased,  and  the  probable  value  and  character 
of  the  property  of  the  estate,  and  praying  that  the  will  be  admitted  to 

Biobate,  and  that  letters  testamentary  be  issued  to  him.  If  the  jorisdic- 
onal  facts  existed,  but  are  not  fUlly  set  forth  in  the  petition,  and  the 
same  shall  bo  afterwards  proved  in  the  course  of  the  administration,  the 
probate  of  the  will  and  the  subsequent  proceedings  shall  not,  on  account 
of  such  want  of  Jurisdictional  svermente,  be  held  void." 

Stat.  1851, 449,  read :  *'  If  he  Intends  to  decline  the  trust,  he  shall  at  the 
same  time  flic  his  renunciation  in  writing;  if  he  intends  to  accept,  he 
sliall  present  with  the  will  a  petition  praying  that  the  will  be  admitted  to 
probate,  and  that  letters  testamentary  be  issued  to  him.' * 

19  Cal.  188;  22  Cal.  66,  397. 
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^  1801.  ($  5.)  If  the  pereou  named  in  a  witl  as  execntorj 
for  thirty  days  after  he  has  knowledge  of  the  death  of  the  testa- 
tor, and  tliat  he  is  named  as  execator,  fails  to  petition  the  proper 
conrt  for  the  probate  of  the  will  and  that  letters  testamentary  be 
issaed  to  bim»  he  may  be  held  to  have  renounced  his  right  to  let- 
ters, and  the  court  may  appoint  any  other  competent  person  ad- 
ministrator unless  good  cause  for  delay  is  shown* 

VUk  S 1290,  nipfv,  note,  for  §  ft,  stat  1851.    22  CaL  397. 

(  130^  (($  10, 11.)  If  it  is  alleged  in  any  petition  that  any 
'will  is  in  the  possession  of  a  third  person,  and  the  court  is  satis- 
fied that  the  allegation  is  correct,  an  order  must  be  issued  and 
served  upon  the  person  having  possession  of  the  will,  requiring 
him  to  produce  it  at  a  time  named  in  the  order.  If  he  has  pos- 
session of  the  will  and  neglects  or  refuses  to  produce  it  in  obedi- 
ence to  the  order,  he  may  by  warrant  from  the  conrt  be  com- 
mitted to  the  jail  of  the  county,  and  be  kept  in  close  confinement 
until  he  produces  it. 

(  1303.  (^  13.)  When  the  petition  is  filed  and  the  will 
produced)  the  probate  judge  must  fix  a  day  for  hearing  the  peti- 
tion, not  less  than  ten  nor  more  than  thirty  days  from  the  produc- 
tion of  the  will.  Notice  of  the  hearing  shall  be  given  by  the 
clerk  of  the  court,  by  publishing  the  same  in  a  newspaper  of  the 
county ;  if  there  is  none,  then  by  three  written  or  printed 
notices  posted  at  three  of  the  most  public  places  in  the  county. 
If  the  notice  is  published  in  a  weekly  newspaper,  it  must  appear 
therein  on  at  least  three  different  days  of  publication,  and  if  in  a 
newspaper  published  oftener  than  once  a  week,  it  shall  be  so 
published  that  there  must  be  at  least  ten  days  from  the  first  to 
the  last  day  of  publication,  both  the  first  and  the  last  day  being 
included.  If  the  notice  is  by  posting,  it  most  be  given  at  least 
ten  days  before  the  hearing. 

Stat  1865-4, 765,  read :  *'  §  13.  When  any  will  shall  have  come  Into  the 

>S8e8sioa  of  the  probate  court,  and  a  petition  for  the  probate  thereof  and 

br  the  issuance  of  letters  testamentary  or  letters  of  administration,  with 


J  possession  of  the  probate  court,  and  a  petition  for  the  probate  thereof  and 
br  the  issuance  of  letters  testamentary  or  letters  of  administration,  with 
the  will  annexed,  sliali  have  been  flied,  the  court  or  judge  shall  appoint 


a  time  fur  proving  it,  which  shall  not  be  less  than  ten  nor  more  than 
thirty  days,  and  shall  cause  notice  to  be  given  thereof  by  the  clerk  br 
pabllcation  in  some  newspaper,  if  there  is  one  printed  In  the  county,  if 
not.  by  notices  posted  in  three  public  places  in  the  county,''  &c.,  to  the 
end. 

Stat  1861, 629,  contained  only  the  part  of  stat  1865-6,  given  above. 
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Stat.  1851, 449.  read :  ''  $  13.  When  any  will  shall  hare  come  into  the 
possession  of  the  probate  court,  the  court  shall  appoint  a  time  for  proving 
It,  which  shall  not  be  less  than  ten  nor  more  than  thirty  days,  and  sIislU 
cause  notice  to  be  given  thereof  by  publication,  not  less  than  twice  a 
week,  in  some  newspaper,  ^there  is  one  printed  in  the  county,  or  if  not, 
by  notices  In  writing,  posleu  in  three  public  places  in  the  county." 

S  16  of  stal.  1651. 450,  reaM^  "  The  court  shall  also  direct  Bubpoenaa  to 
be  issued  to  the  subscTibln^witnesses  to  the  will,  if  they  reslae  in  the 
county." 

Stat.  1861, 629,  read :   "  shall "  for  "  may." 

19  Cal.  162 ;  22  Cal.  16, 397 ;  38  Cal.  438;  39  Cal.  AM. 

^04.  ($$  14, 15.)  The  heirs  of  the  testator,  resident  in 
the  coum^^j^tcUe^  must  have  written  or  prinied  copies  of  the 
notice  of  the  Hn^^jx^  for  the  probate  of  the  will,  addressed  to 
them  at  their  placesq^mj^dence  postage  paid^  and  placed  in  the 
post  office  by  the  petiiioner^lh4^£date  of  the  first  publication  ; 
the  notice  must  be  issued  by  tn^i^j^  over  his  official  seal. 
Proof  of  mailing  the  notice  must  be  malfi^ithe  hearing ;  the 
same  notice  and  proof  of  service  thereof  onrn^^rgon  named 
as  executor  must  be  made,  if  he  be  not  the  petitione^^tiisp,  on 
any  person  named  a*  co-executor ,  not  petitioning. 

Stat  1851, 450,  read :  *'  §  14.  If  the  heirs  of  the  testator  reside  in  the 
county,  the  court  shall  also  direct  citations  Ut  be  issued  and  served  vpoii 
them  to  appear  and  contest  the  probate  of  the  will  at  the  time  appointed.'* 

"  §  15.  If  the  will  is  presented  by  any  other  person  than  the  one  named 
as  executor,  or  if  it  is  prcseutcd  by  one  of  several  persons  named  as  exec- 
utors in  the  will,  citations  shall  also  be  issued  and  served  upon  such 
person  or  persons,  if  resident  within  the  county." 

14  Cal.  lOa 

^  1305.  (5  12.)  The  probate  jndge  may,  oat  of  term  time 
or  at  chambers,  receive  petitions  for  the  probate  of  wills,  and 
make  and  issne  all  necessary  orders  and  writs  to  enforce  the  pro- 
daction  of  wills  and  the  attendance  of  witnesses^  and  may  ap- 
point special  terms  of  bis  conrt  for  hearing  the  petitions,  trisils 
of  issaes,  and  admitting  wills  to  probate. 

Stat.  1861, 629,  was  the  same  in  substance,  snbstltoting  the  words,  *'  of 
any  such  application,"  for  the  words  following  *^*^ hearing"  in  the  last 
two  lines. 

Stat.  1851, 449,  omitted  all  after  *'  witnesses." 

16*  ($  17.)  At  the  time  appointed  for,  or  to  which  the 
jearmg  may^RW^^Mil^g^Btponed,  the  conrt  must  require  proof, 
by  affidavit,  that  the  notice^!MiMi^2gf[>re  required  have  been 
personally  served  or  mailed  and  publisCeS^VMal^jgl^  made, 
the  court  mast  hear  testimony  in  proof  of  the  will. 
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is  not  proyed  to  have  been  giveoi^orif  from  any  other 
caSl^t  is  necessary,  the  hearing  ma^Jbe  postponed  to  a  day 
certaiu^nd  notice  to  absentees  given  t|lereof,  as  original  notice 
18  reqnire^^^  be  given.  The  appea  ance  in  ooart  of  parties 
interested  is  ^i|aiver  of  notice,      rv 

Stat  1861, 629,  reiun^  At  tbs  time  appointed,  or  at  any  time  to  wliieli 
tbe  hearing  may  be  coMinQed,  upon  proof  being  made  by  affidavit  or 
othertptse^  to  the  Mti^cKtvmuif  the  courts  that  notice  has  been  Kiven  as 
required  in  the  preceding  seStfonB,  the  court  shall  proceed  to  hear  the 
testimony  in  proof  of  the  wilL^^ 

Stat.  1851, 450,  omitted  from  st«lia861,  the  italicized  words. 


« 


^  1307.  (}  18.)  Any  person^l^resled  may  appear  and 
contest  the  will.  Devi$ee$,  legalees^ni^s  or  creditors  of  an  es- 
tate mny  contest  the  will  through  their  g^l^j^ians,  or  attorneys 
appointed  by  themselves  or  by  the  court  form^ipnr pose ;  hut  a 
contest  made  by  an  attorney  appointed  by  the  ca!l^does  not  bar 
a  contest  after  probate^  by  the  party  so  represented^^ff^ommenc" 
ed  within  the  time  provided  in  article  four  of  this  chapli^  nor 
does  the  non-appointment  of  an  attorney  by  the  court  ojlifkelf 
invalidate  the  probate  of  a  will, 

Stat.  1861, 630, substitated for  the  italicised  words, the  following:  "If 
it  appears  that  there  are  minors,  or  persons  residing  oat  uf  tbe  county, 
who  are  interested  in  the  estate,  the  court  shall  appoint  somo  attorney  to 
represent  them/* 

Stat.  1851,  450,  was  same  as  stat.  1861,  omitting  the  words,  "  in  the 
estate.'* 

5Cal. 432;  6  CaL  158;  20  Cal.  264;  34  CaL 687;  35  Cal. 510;  36  Cal.  506. 

^  1308.  (}  19.)  If  no  person  appears  to  contest  tbe  probate 
of  a  will,  the  conrt  may  admit  it  to  probate  on  the  testimony  of 
one  of  the  subscribing  witueeses  only,  if  he  testifies  that  tbe 
will  was  executed  in  all  particnlars  as  required  by  law,  and  that 
the  testator  was  of  sound  mind  at  the  time  of  its  execution. 

^  1309.  An  olographic  will  may  be  proved  in  tbe  same 
manner  that  other  private  writings  are  proved. 
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ARTICLE    II. 

CONTCSTXKO   PROBATE   OF    WILLS. 

Sect XON  1812.    Contestant  to  file  grounds  of  contest,  and  petitioner 

to  reply. 
181^    How  Jury  obtained  and  trial  had. 
1314.    Yerdiet  of  the  Jury.    Judgment.    Appeal. 
1316.    Witnesses,  who  and  how  many  to  be  examined. 

JProof  of  handwriting  admitted/ when. 

1816.  Testimony  reduced  to  writing  for  future  evidence. 

1817.  If  pfoYed,  certificate  to  be  attached. 

1818.  Will  and  proof  to  be  filed  and  recorded. 

^  13158.  (^  20.)  If  any  one  appeal's  to  contest  the  will,  he 
mnst  file  written  grounds  of  opposition  to  the  probate  thereof, 
and  serve  a  copy  on  the  petitioner  and  other  residenta  of  the 
«'Ounty  interested  in  the  estate,  any  one  or  more  of  whom  may 
demnr  thereto  upon  any  of  the  grounds  of  demurrer  provided 
for  in  part  two,  title  six,  chapter  three  of  this  code.  If  Uie  de- 
murrer is  sustained,  the  court  mnst  allow  the  contestant  a 
reasonable  time,  not  exceeding  ten  days,  within  which  to  amend 
his  written  opposition.  If  the  demurrer  is  overruled,  the 
petitioner  and  others  interested  may  jointly  or  separately  answer 
the  contestant's  grounds,  traversing  or  otherwise  obviating  or 
avoiding  the  objections.  Any  issues  ,of  fact  thus  raised,  in- 
volving— 

1.  The  competency  of  the  decedent  to  make  a  last  will  and 
testament. 

2.  The  fireedom  of  the  decedent  at  the  time  of  the  execution 
of  the  will  from  dnress.  menace,  fraud  or  undue  influence. 

3.  The  due  execution  and  attestation  of  the  will  by  the 
decedent  or  subscribing  witnesses  ;  or, 

4.  Any  other  questions  sabstantially  affecting  the  validity  of 
the  will — 

Mnst,  on  request  of  either  party  in  writing,  (filed  three  days 
prior  to  the  day  set  for  the  hearing)  be  tried  by  a  jury.  If  no 
jnry  is  demanded,  the  c^urt  must  try  and  determine  the  issues 
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joined.    On  the  trial,  the  contestant  is  plaintiff  and  the  petitioner 
.    i8  defendant. 

Stat.  1867-8, 628,  read :  ^  If  any  person  appear  and  contest  the  will,  he 
shall  file  a  statement,  in  writing,  of  the  grounds  of  his  [or  her]  opposi- 
tion. When  any  issue  or  issues  of  fact  shall  be  Joined  in  the  probate 
courts,  respecting  the  competency  of  the  deceased  to  make  a  last  will  and 
testament,  or  respecting  the  execution  by  the  deceased  of  such  last  will 
and  testament  under  restraint  or  undue  influence  or  fhtndulent  represen- 
tation, or  for  any  other  cause  affecting  the  validity  of  such  will,  such 
issue  or  issues  shall,  at  the  request  in  writing  of  either  of  the  parties  in- 
terested, [be  tried  by  a  jury,  to  be  impanneled  by  the  probate  court,  as 
hereinatHer  provided :  and  if  a  Jury  trial  be  not  demanded,  as  in  this  sec- 
tion provided,  the  said  issues  shall  l>e  tried  and  determined  by  the  probate 
coni*t.  When  a  jury  trial  shall  be  demanded,  a  request  in  writing  there- 
for shall  be  filed  with  the  clerk  of  the  probate  court  at  least  three  days 
before  the  day  set  for  the  trial  of  the  issues  in  the  probate  court,  issue 
BhaU  be  deemed  Joined  by  the  filing  of  the  grounds  of  opposition,  as  afore, 
said,  with  the  clerk  of  the  probate  court.  Such  issue  or  issues  of  fact 
shall  be  made  up  and  tried  in  the  same  manner  as  is  or  may  be  provided 
by  law  for  the  trial  of  issues  of  fhct  in  other  cases ;  and  upon  determina- 


Joined  in  the  probate  court  in  the  manner  provided  in  this  act, 
be  demanded  in  writing,  as  in  tills  section  provided,  it  shall  be  the  duty  of 
the  probate  court  to  cause  to  be  summoned  and  impanneled  a  Jury  for  the 
trial  of  such  issue  or  issues  of  ftict  Such  jury  shall  be  summoned  and 
impanneled  by  the  probate  court  in  the  same  manner  as  is  provided  for 
by  law  for  summoning  and  impanneling  trial  Juries  in  the  county  courts 
of  this  state  for  the  trial  of  civil  actions,  for  the  trial  of  such  issues  or 
issue  of  fact,  and  at  such  time  as  the  court  shall  direct.  The  trial  shall  be 
had  as  in  other  civil  cases ;  and  upon  determining  such  issue  or  issues  of 
fict,  the  Jury  trying  the  same  shall  render  a  special  verdiet  upon  each  of 
the  issues  submitted  to  them ;  and  the  probate  court  shall  proceed  to  ad- 
mit said  will  to  probate,  or  not.  according  to  the  facts  found  and  the  law ; 
and  a  new  trial  may  be  had,  and  also  appeal  taken  from  such  trial,  verdict 
and  Judgment,  as  in  other  civil  cases ;  and  the  act  regulating  proceedings 
in  civil  cases  in  the  courts  of  Justice  in  this  state,  when  not  inconsistt  nt 
with  or  repugnant  to  the  provisions  of  this  act,  shall  be  applicable  to  and 
govern  the  practice  on  trials  of  issue  of  fact  by  Jury  in  the  probate  court, 
provided  for  in  this  act.}*' 

Stat  1861, 630,  was  the  same  as  stat  1867,  substituting  for  the  words  in 
brackets,  the  following :  ''certified  immediately  to  the  district  court  o< 
the  proper  county,  for  trial  by  Jury,  otherwise  the  same  shall  be  tried  by 
the  probate  court.  Such  request  in  writing  shall  be  filed  at  least  three 
days  before  any  day  set  for  the  trial  of  the  issue  in  the  probate  court. 
Issna  shall  be  deemed  Joined  by  the  filing  of  the  grounds  of  opposition  as 
aforesaid,  with  the  clerk  of  the  probate  court.  Such  issue,  or  issues,  of 
Ibct,  shall  be  made  up  and  tried  in  the  same  manner  as  is,  or  may  be,  pro> 
vlded  bylaw  for  the  trial  of  issues  of  fact  in  othercases.  Upon  deteruiin- 
atlon  of  such  issue,  or  issues,  offset,  the  Junr  trying  the  same  shall  render 
a  special  verdict  thereon,  and  the  finding  of  the  Jury  shall  be  certified  l)y 
the  district  court  to  the  probate  court,  whereupon  the  probate  court  shall 
proceed  to  admit  said  will  to  probate,  or  not,  according  to  the  facts  found 
and  the  law.** 

Stat.  18S5, 132,  was  same  as  stat.  1861,  omitting  the  words, "  in  writing  *' 
after  **  request*' ;  also  substituting,  "  or  may,  by  consent  of  tlie  parties,** 
for  the  words,  **  otherwise  the  same  shall.** 

Stat.  1851, 4.M>,  read :  **  If  any  person  appears  and  contests  a  will,  ho 
shall  file  a  statement  of  the  grounds  of  his  opposition.  *  *    46  Cal.  247. 

$  1313,     (§  20.)     When  a  jary  is  demanded,  the  probate 
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oonrt  most  sammons  and  impannel  a  jary  to  try  the  case,  Id  the 
maimer  provided  for  eammoning  and  impannelinfr  trial  juries  ia 
coartfl  of  record,  and  the  trial  mast  be  condocted  in  aooordance 
with  the  provisions  of  part  two,  title  eight,  chapter  four  of  this 
code.  A  trial  by  the  court  must  be  conducted  as  provided  in 
part  two,  title  eight,  chapter  five  of  this  code. 
Vide  S 1312  and  note.   34  CaL  687 ;  S5  Cal.  510 

^  1314.  (}  20.)  The  jury,  after  hearing  the  case,  must  re« 
turn  a  special  verdict  npon  the  issues  submitted  to  them  by  the 
court ;  upon  which  the  judgment  of  the  oonrt  must  be  rendered, 
either  admitting  the  will  to  probate  or  rejecting  it.  In  either 
case,  the  proofs  of  the  subscribing  witnesses  must  be  reduced  to 
writing.  If  the  will  is  admitted  to  probate,  the  judgment,  will 
and  proofs  must  be  recorded. 

Vide  S 1312  and  note.    Also  S  1313. 

I  23,  Stat  1851, 450,  read :  "  Tbe  testimony  of  each  witness  shall  be 
reoaced  to  writing,  and  signed  by  him,  and  shall  be  deemed  good  evi- 
dence in  any  subsequent  contests  concerning  tlie  validity  of  the  wiU,  or 
the  sufficiency  of  the  proof  thereof,  if  the  witness  be  dead,  or  has  penna> 
nently  removed  firom  this  State.** 

i  CaL  432;  10  Cal.  500;  22  CaL  70. 

f  1315.  ($$  21 ,  22.)  If  tbe  will  is  contested,  all  tbe  subscrib- 
ing witnesses  who  are  present  in  the  county,  and  who  are  of 
sound  mind,  must  be  produced  and  examined,  and  the  deatli, 
absence  or  insanity  of  any  of  them  must  be  satisfactorily  shown 
to  the  court.  If  none  of  the  subscribing  witnesses  reside  in  the 
county  at  the  time  appointed  for  proving  the  will,  the  court  may 
admit  the  testimony  of  other  witnesses  to  prove  the  sanity  of 
the  testator  and  the  execution  of  the  will ;  and  as  evidence  of 
the  execution  it  may  admit  proof  of  the  handwriting  of  the 
testator  and  of  the  subscribing  witnesses,  or  any  of  them. 

10  Cal.  478. 

^  1316.  (J  23.)  The  testimony  of  each  witness,  reduced  to 
writing  and  signed  by  him,  shall  be  good  evidence  in  any  subse- 
qnent  contests  concerning  the  validity  of  the  will,  or  the  suffi- 
ciency of  the  proof  thereof,  if  the  witness  be  dead,  or  has  peruia 
nently  removed  from  this  state. 

Vide  note  to  f  1314. 
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^  131T*  ($  24.)  If  the  court  is  satisfied,  upon  the  proof 
taken  or  from  the  facts  found  by  the  jury,  that  the  will  was  duly 
executed,  and  that  the  testator  at  the  time  of  its  execution  was 
of  sound  and  disposing  mind,  and  not  acting  under  duress^ 
menacet  fraud  or  undue  infiuenxset  a  certificate  of  the  proof  and 
the  facts  found,  signed  by  the  probate  judge  and  attested  by  the 
seal  of  the  court,  must  be  attached  to  the  will. 

Stat  1855,  132,  substituted  the  words,  "  restraint,  undue  influence  or 
fraudulent  misrepresentation,'*  for  italicized  words. 

Stat.  1861,  450.  omitted  from  stat.  1855,  the  words:  **or  from  the 
facts  found  hy  the  Jury.** 

22  CaL  69. 

^  1318.  ($  25.)  The  will  and  a  certificate  of  the  proof 
thereof,  together  with  all  the  testimony  taken,  must  be  filed  by 
the  clerk,  and  recorded  by  him  in  a  book  to  be  provided  for  the 
purpose.  / 

22  Cal.  (39. 
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ARTICLE  III. 

PROBATE   OP   FOREIGN  WILLS. 

Section  1322.    WlUs  proved  in  other  states  to  t)e  recorded,  when 

and  where. 
1328.    Proceedings  on  the  production  of  a  foreign  wiU. 
1824.    Hearing  prooft  of  probate  of  foreign  will. 

^  13^^  ({  27.)  Every  will  duly  proved  and  allowed  in  any 
other  of  the  United  States,  or  in  any  foreign  coontry  or  state, 
may  be  allowed  and  recorded  in  the  probate  court  of  any  county 
in  which  the  testator  shall  have  left  any  estate. 

Stat.  IdSX,  37.  was  the  same  as  stat.  1851.  substituting  the  words,  "  in 
any  State,  Temtory  or  District,**  for  **  in  any  other.** 

Stat  1851,  451,  was  the  same  as  S  1322.  aoding  the  words,  **  provided, 
it  has  been  executed  in  conformity  with  the  laws  of  this  State.*' 

(  1323.  ($  28.)  When  a  copy  of  the  will  and  the  probate 
thereof,  duly  authenticated,  shall  be  produced  by  the  executor, 
or  by  any  other  person  interested  in  the  will,  with- a  petition  for 
letters,  the  same  must  be  filed,  and  the  court  or  judge  must  ap- 
point a  time  for  the  hearing ;  notice  whereof  must  be  given  as 
hereinbefore  provided  for  an  original  petition  for  the  probate  of 

a  will. 

Stat  1863-4,  36T,  substituted  the  words,  **  to  whom  letters  of  Admin- 
istration, with  the  will  annexed,  might  be  granted,**  for  **  interested 
in  the  will.** 

Stat.  1851. 451,  is  substantially  the  same  as  S  1323,  omitting  the  words, 
*'  with  a  petition  for  letters,  the  same  must  be  filed,**  which  were  added 
by  Stat  1861. 630. 

88  CaL  554. 

^  1334.  ($  29. )  If  on  the  hearing,  it  appears  upon  the  face  of 
the  record  that  the  will  has  been  proved,  allowed  and  admitted  to 
probate  in  any  other  of  the  United  States,  or  in  any  foreigxi 
country,  and  that  it  was  executed  according  to  the  law  of  the 
place  in  which  the  same  was  made,  or  in  which  the  testator  was 
at  the  time  domiciled,  or  in  conformity  with  the  laws  of  this 
state,  it  must  be  admitted  to  probate  and  have  the  same  force 
and  effect  as  a  will  first  admitted  to  probate  in  this  state,  and 
letters  testamentary  or  of  administration  issued  thereon. 

Stat  1863-4.  368 :  **  S  29.  If,  on  the  hearing,  it  shaU  appear  to  the 
Court  that  the  instrument  ought  to  be  allowed  as  the  will  of  tho 
deceased,  the  authenticated  copy  shall  be  admitted  to  probate  and 
recorded  the  same  as  in  case  of  other  wills,  and  the  will  shall  have  the 
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same  force  and  effect  as  if  it  had  been  originally  proved  and  allowed  tn 
the  same  Court.  CIt  shall  be  Bnfflcient  If  it  shall  appear  from  the  copies 
referred  to  in  the  preceding  section  that-  the  will  was  executed  in  con- 
formity with  the  laws  of  this  State,  and  wtis  proved  and  allowed  in 
conformity  with  the  laws  of  the  State, 'i*erritor3%  district,  foreign  country 
or  State  where  the  same  was  prcved  and  allowed,  ^nd  that  the  same 
was  proved  and  allowed  in  conformity  with  the  laws  last  referred  to; 
the  copy  of  the  order,  decree.  Judgment,  or  certificate  of  the  Court  or 
officer  having  Jurisdiction  ot  the  subject  matter,  duly  authenticated, 
showing  that  the  will  has  been  preved  and  allowed,  shall  be  prima  facie 
evidence,  and  also  prima  &cie  evidence  of  the  death  of  the  testator; 
but  nothing  herein  shall  bo  so  construed  as  to  exclude  any  other  legal 
evUenceO 

Stat.  1861,830.  same  as  186M,  omitting  ihereflrom  the  words  in  brackets. 

Stat.  1851, 4S1,  read:  "  S  29.  If  on  the  hearing  it  shall  appear  to  the 
Court  that  the  instrument  ought  to  be  allowed  as  the  will  of  the  de- 
ceased, a  copy  shall  be  filed  and  recorded,  and  the  will  shall  have  the 
same  force  and  effect  aa  if  It  had  been  originally  proved  and  allowed  in 
the  same  Court.** 


^  13a7-.18^9  CONTESTING  WILu.  4^13 

ARTICLE  IV. 

CONTESTING  WILL   APTEK  PROBATE. 

Bbotton  1827.    The  probate  may  be  oontested  irithin  one  year. 

1828.  Citation  to  be  issued  to  parties  interested. 

1829.  The  hearing  had  on  proof  of  service. 

1880.  Petitions  to  revoke  probate  of  will  tried  by  Jary  or 

court.   Judjpnent,  what. 

1881.  On  revocation  of  probate,  powers  of  executor,  etc., 

cease,  but  not  liable  for  acts  in  good  faith. 

1882.  Costs  and  expenses,  by  whom  paid. 

1888.    Probate,  when  conclusive.    One  year  after  removal 
of  disability  given  to  infknts  and  others.         ^ 

^  1897.  ($  30.)  When  a  will  has  been  admitted  to  probate, 
any  person  interested  may,  at  any  time  within  one  year  after 
each  probate,  contest  the  same  or  the  validity  of  the  will.  For 
that  purpose  he  must  file  in  the  court  in  which  the  will  was 
proved,  a  petition  in  writing,  containing  his  allegations  against 
the  validity  of  the  will  or  against  the  sufficiency  of  the  proof, 
and  praying  that  the  probate  may  be  revoked. 

20CaL2U 

i^^^^»  ($  31.)  Upon  the  filing  of  the  petition  a  citation 
mnsto^lH^i^^o  the  executors  of  the  will,  or  to  the  administra* 
tors  with  the  wu^NMl^xed,  and  to  all  the  legatees  mentioned  in 
the  will,  residing  in  JB^ifci^iR :  or  to  their  guardians,  if  any  of 
them  are  minors;  or  their  Dersonaft^a^sentatives,  if  any  of  them 
are  dead  ;  requiring  them  to  appear  befoF^Jij^ourt  on  some 
day  of  a  regular  term  therein  specified,  to  showcsEKftfe^hy  the 
probata  of  the  will  should  not  be  revoked.  ^^^^ 

14  Cal.  103. 

^  ld39»     ($  32.)    At  the  time  appointed  for  showing  cause, 
or  at  any  time  to  which  the  hearing  is  postponed,  personal  ser- 
vice of  the  citations  having  been  made  upon  any  persons  named 
therein,  the  court  must  proceed  to  try  the  issues  of  fact  joined  in 
the  same  manner  as  in  an  original  contest  of  a  will, 

Stat  1851,  451,  sabstitnted  for  the  italicized  words  the  words,  "  pro> 
ceed  to  hear  the  proofs  of  the  parties.  If  any  devisees  or  legatees 
named  In  the  will  shall  be  minors,  and  have  no  goardlans,  the  court  shall 
appoint  some  attorney  to  represent  them." 
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^  1830.  (^  33.)  In  all  cases  of  petitions  to  reyoke  Ibe  pro- 
bate of  a  will,  wherein  the  original  probate  was  granted  without 
a  contest,  on  written  demand  of  either  party,  filed  three  dayn 
prior  to  the  hearing,  a  trial  by  jnry  mnst  be  had  as  in  cases  of 
the  contest  of  an  original  petition  to  admit  a  will  to  probate.  If, 
npon  hearing  the  proofs  of  the  parties,  the  jary  shall  find,  or  if 
no  jary  is  bad,  the  coort  shall  decide,  that  the  will  is  for  any 
reason  invalid,  or  that  it  is  not  sufficiently  proved  to  be  the  last 
will  of  the  testator,  the  probate  mast  be  annulled  and  revoked. 

Stat  1851,  451,  read :  "  §  33.  If  upon  the  hearing  of  tlie  prooft  of 
tbe  parties,  the  Court  nhaJl  decide  thai  the  will  Is  for  any  reason  in- 
valid, or  that  it  is  not  sufficiently  proved  to  have  been  the  last  will  of  the 
testator,  the  probate  shall  be  amended  and  revoked.'* 

(  1331.  (}  34.)  Upon  the  revocation  being  made,  tne  pow- 
ers of  the  execntor  or  administrator  with  the  will  annexed  mast 
cease ;  bnt  sach  executor  or  administrator  shall  not  be  liable  for 
any  act  done  in  good  faith  previous  to  the  revocation. 

$  1333.  (S  35.)  The  fees  and  expenses  mnst  be  paid  by  the 
party  contesting  the  validity  or  probate  of  tbe  will,  if  the  will 
or  probate  is  confirmed.  If  the  probate  is  revoked,  tbe  costs 
must  be  paid  by  the  party  who  resisted  the  revocation,  or  out  of 
tbe  property  of  the  decedent,  as  the  court  directs. 

Stat.  1851,  452,  provided  that  in  case  of  revocation  the  expenses  be 
paid  out  of  the  property  of  deceased. 

Stat.  1861, 630,  was  the  same  in  substance  as  S 1332.    19  GaL  890. 


Lg.  (§  36.)  If  no  person,  within  one  year  after  the 
probate  o^^^W^aiflimststhe  same  or  the  validity  thereof,  the 
probate  of  the  will  iscouClBiNii^^aving  to  infants,  married 
women  and  persons  of  unsound  mind^cHSB^aaiaf^^f^ne  year 
after  their  respective  disabilities  are  removed. 
WCaL272. 

c.  o.  p.-8ir 
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ARTICLE    V 

PROBATE  OF  LOST  OR  DESTROYED  WILL. 

Sscnov  1888.    Proof  of  lost  or  destroyed  will  to  be  taken. 
1889.    Mast  have  been  in  existence  at  time  of  death. 
1340.    To  be  certified,  recorded  and  letters  thereon  granted. 
1841.    Court  to  restrain  injurious  acts  of  executors  or  ad* 
ministrators  during  proceedings  to  prore  lost  will. 

(  1338.  (J  37.)  Whenever  any  will  is  lost  or  destroyed, 
the  probate  court  must  take  proof  of  the  execution  and  yalidiry 
thereof  and  establish  the  same  ;  notice  to  all  persons  interested 
being  first  given,  as  prescribed  in  regard  to  proofs  of  wills  in 
other  cases.  All  the  testimony  given  mast  be  reduced  to  writing 
and  signed  by  the  witnesses. 

(  1339.  ($  38.)  No  will  shall  be  proved  as  a  lost  or  des- 
troyed will,  unless  the  same  is  proved  to  have  been  in  existence 
at  the  time  of  the  death  of  the  testator,  or  is  shown  to  have 
been  fraudulently  destroyed  in  the  lifetime  of  the  testator,  nor 
unless  its  provisions  are  clearly  and  distinctly  proved  by  at  least 
two  credible  witnesses. 

T^iili^^^  ($  89.)  When  a  lost  will  is  established,  the  pro- 
visionstB^ilcf  must  be  distinctly  stated  and  certified  by  the 
probate  judge,  nmliiMliil>and  and  the  seal  of  his  court,  and  the 
certificate,  together  wit^tl^%|Hmony  upon  which  it  is  fonnded, 
must  hejihd  and  recorded  as  otne^aijjsare^^<2  arid  recorded, 
and  letters  testamentary  or  of  administrefl^ii^^itb  the  will  an- 
nexed must  be  issued  thereon,  in  the  same  manne^B^ni^oD  wills 
produced  and  duly  proved.  ^^^^ 

(  1341.  (^  40.)  If,  before  or  during  the  pendency  of  an 
application  to  prove  a  lost  or  destroyed  will,  letters  of  adminis- 
tration are  granted  on  the  estate  of  the  testator,  or  letters  testa- 
mentary  of  any  previous  will  of  the  testator  are  granted,  the 
court  may  restrain  the*  administrators  or  executors  so  appointed 
from  any  acts  or  proceedings  which  would  be  injurious  to  the 
legatees  or  devisees  claiming  under  the  lost  or  destroyed  will. 
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ARTICLE    VI. 

THE  PROBATE  OF  NUNCUPATIVE  WILLS. 

SEOTXOir  1844.    Nuncupatiye  'wills,  when  and  how  admitted  to 

probate. 
1846.    Additional  requirements  in  probate  of  nuncupatiye 

wills. 
1846.    Contests  and  appointments  to  conform  to  provisions 

as  to  other  wills. 

^  1844.  Nancupative  wills  may  at  any  time,  within  six 
months  after  the  testamenUury  words  are  spoken  by  the  decedent, 
be  admitted  to  probate,  on  petition  and  notice  as  provided  in 
article  one,  chapter  two,  of  this  title.  The  petition,  in  addition 
to  the  jurisdictional  facts,  most  allege  that  the  testamentary 
words  or  the  substance  thereof  were  reduced  to  writing  within 
thirty  days  after  they  were  spoken,  which  writing  must  accom- 
pany the  petition. 

Vide  note  to  S 1346.    1  Cal.  488. 

^  1345/  The  probate  court  must  not  receive  or  entertain  a 
petition  for  the  probate  of  a  nuncupative  will  until  the  lapse  of 
fourteen  days  from  the  death  of  the  testator,  nor  must  such  pe- 
tition at  any  time  be  acted  on  unless  the  testamentary  words  are, 
or  their  substance  is,  reduced  to  writing  and  filed  with  the  pe- 
'  lition,  nor  until  the  surviving  husband  or  wife,  (if  any)  and  all 
other  persons  resident  in  the  state  or  county,  interested  in  the 
•state  are  notified  as  hereinbefore  pravided. 

Vide  note  to  §  1848. 

$  1340.  Contests  of  the  probate  of  nuncupative  wills  and 
appointments  of  executors  and  administrators  of  the  estate  de- 
vised thereby,  must  be  had,  conducted  and  made  as  hereinbefore 
provided  in  cases  of  the  probate  of  written  wills. 

Stat.  1850,  1T7,  i%  7, 8, 9,  read :    **  §  7.  No  nancupative  will  shall  be 

Eood  when  the  estate  bequeathed  exceeds  the  value  of  five  hundred  del- 
trs,  nor,  unless  the  same  be  proved  by  two  witnesses,  who  were  present 
at  tno  making  thereof,  nor  unless  It  be  proved  that  the  testator,  at  the 
time  of  pronouncing  the  same,  did  bid  some  one  present  to  bear  witness 
that  such  was  his  will,  or  to  that  effect,  nor  upless  such  nuncupative  will 
was  made  at  the  time  of  the  last  sickness,  and  at  the  dwelling-house  of 
the  deceased,  or  where  he  or  she  had  been  residing  for  the  space  of  ten 
da.^s  or  more,  except  where  such  person  was  taken  sick  from  home,  and 
died  before  his  or  her  return.   Nothing  contained  herein  shall  prevent 
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any  soldier  belns  in  actual  ienice,  nor  mariner  belnff  on  Bhip-board, 
from  disposing  or  hla  wages  and  otber  personal  estate  by  a  noncupatlve 
will." 

S  8.  '*  No  proof  shall  be  received  of  any  nuncnpative  will,  anleaa  it  be 
offered  within  six  months  after  speaking  the  testamentary  words,  nor  an* 
less  the  words,  or  the  substance  thereof  were  reduced  to  writing  w^ithin 
thirty  days  after  they  were  spoken. 

S  9.  "  Ko  probate  of  any  nuncupative  will  shall  be  granted  for  four- 
teen days  after  the  death  of  the  testator,  nor  shall  any  nuncupative  will 
be  at  any  time  proved,  unless  the  testamentary  words,  or  the  substance 
thereof,  be  first  committed  to  writing,  and  process  be  issued  to  call  in  the 
widow,  or  other  person  or  persons  Interested,  tp  contest  the  probate  oC 
such  will,  if  they  think  proper.** 
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CHAPTER    m. 

OF    EXSGUTOBS    AND    ADMINISTRATORS     THEIR 

LETTERS,  BONDS,  REMOVALS  AND 

SUSPENSIONS. 

ABTIOLB    I.     LBTTXBS  TB8TAMBKTART  AND  OF  ADMIMI8TBATION, 

WITH  THE  WILL  ANNEXED,  HOW  AND  TO  WHOX 
ISSUED. 

n.    Form  ov  letters. 
III.    Letters  of  administration,  to  whom  and  the 

ORDER  IN  which  THEIT  ARE  GRANTED. 

IT.   Petition  and  contest  for  letters,  and  action 

THEREON. 

y.    Revocation  of  letters  and  proceedings  there- 
for. 
YI.    Oaths  and  bonds  of  bzeoutors  and  adminis- 
trators. 
yn.    Special  administrators  and  their  powers  and 

duties. 
Till.    Wills  found  after  letters  of  administra- 
tion granted. 
IX.    Disqualification  of  judgbs  and  transfbbbof 

ADMrNISTRATION. 

X.   Removals  and  suspensions  in  certain  cases. 


ARTICLE    L 

LXTTBKS  testamentary  and  of  administration,  WITH  THE 

will  annexed,  how  and  TO  whom  issued. 

Sbotion  1849.    To  whom  letters  on  proved  will  to  issue. 

1860.    Who  are  incompetent  as  executors  or  administra- 
tors.   Letters  with  will  annexed  to  issue,  when. 
1361.    Interested  parties  may  file  objections. 
13^.    Unmurried  woman  execntrix  or  administratrix 
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marryiiig,  ber  aathoritjr  oeasee.  Married  women 
named  may  bo  executrix  but  not  administratrix, 
s  1868.    Executor  of  an  executor. 

1854.    Letters  of  administration  duranU  nUnore  atate. 

1S5&.    Acts  ofa  portion  of  executors  valid. 

I86G1  Authority  of  administrators  with  will  annexed* 
Letters,  how  issued. 

^  1849.  ($41.)  The  court  admitting  a  will  to  probate, 
after  the  same  is  proved  and  allowed,  must  issue  letters  thereon 
to  the  persons  named  thereiu  as  executors  who  are  competent  to 
discharge  the  trust,  who  must  appear  and  qualify,  unless  objec- 
tion is  made  as  provided  in  section  thirteen  hundred  andfifty-one* 

22  C«L  66;  84  CaL  6TL     F%fe  S  1869 and  note. 

^  1350.  (}  42.)  No  person  is  competent  to  serve  as  ezeca* 
tor  who,  at  the  time  the  will  is  admitted  to  probateua»— 

1.  Under  the  age  of  minority. 

2.  Convicted  of  an  infamous  crime. 

3.  Adjudged  by  the  court  incompetent  to  execute  the  duties 
of  the  trust  by  reason  of  drunkenness,  improvidence  or  want  of 
understanding  or  integrity. 

If  the  sole  executor,  or  all  the  executors  are,  incompetent,  or 
renounce  or  fail  to  apply  for  letters,  or  ta  appear  and  qualify, 
letters  of  administrHtion  with  the  will  aunexed  must  be  issued. 

Stat.  1851, 453,  omitted  the  words,  *'  integrity '' ;  **  or  shall  renoonce,  or 
foil  to  apply  for  letters,  or  to  appearand  qualify,'*  which  were  added  by 
Btat.  1861, 681. 

28  Cal.  478;  25  Cal.586;  32  Gal.  441 ;  86  Cal.  82. 

^1351.  ($  43.)  Any  person  interested  in  a  will  may  file 
objections  in  writing,  to  granting  letters  testamentary  to  the 
persons  named  as  executors,  or  any  of  them,  and  the  objections 
must  be  heard  and  determined  by  the  court ;  a  petition  may,  at 
the  same  time,  be  filed  for  letters  of  administration  with  the  will 
annexed. 

Stat.  1851,  453,  omitted  the  last  clause,  (a  petition,  etc)  which  was 
added  by.stat.  1861, 631. 

Vvit  S  1370  and  note. 

^1353.  (}  44.)  When  an  unmarried  woman,  appointed  execu- 
trix, marries,  her  authority  is  extinguished.    When  a  married 
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woman  is  named  as  execatrix,  she  may  be  appointed  and  serve  in 
every  respect  as  a  femme  sole. 

Stat  1851, 4A3.  omitted  the  last  sentencef  whtoh  was  added  by  stat. 
1861,  Ol. 

18  Cal.  20;  Chapman  v.  HoUlater,  Oct  T.  1871. 

^  1353.  (}  45.)  No  ezecator  of  an  exeootor  shall,  as  sach,  be 
aathorized  to  administer  on  the  estate  of  the  first  testator,  bat  on 
the  death  of  the  sole  or  surviving  executor  of  any  last  will,  let- 
ters of  administration  with  the  will  annexed,  of  the  estate  of  the 
first  testator,  left  nnadnxinistered,  mast  be  issaed.  . 

$  1354.  (^  46.)  Where  a  person  absent  from  the  state,  or  a 
minor  is  named  executor — if  there  is  another  executor  who  accepts 
the  trust  and  qualifies — ^the  latter  may  have  letters  testamentary 
and  administer  the  estate  until  the  return  of  the  absentee  or  the 
majority  of  the  minor  who  may  then  be  admitted  as  joint  execu- 
tor. If  there  is  no  other  executor,  letters  of  adminbtration,  with 
the  will  annexed,  must  be  granted ;  but  the  court  may,  in  its  discre- 
tion, revoke  them  on  the  rotum  of  the  absent  executor  or  the  ar- 
rival of  the  minor  at  the  age  of  majority. 

Stat.  1891, 463,  read :  ^  When  a  person  under  the  age  of  twenty-one 
years  shall  be  named  executor,  letters  of  administration,  with  the  will 
annexed,  shall  be  granted  during  the  minority  of  the  executor,  who  shall 
accept  the  trust  and  qaaliiV,  in  which  case  the  executor,  who  shall  accept 
the  trust  and  qualify,  shall  have  letters  testamentary,  and  shall  admin- 
ister the  estate  until  the  minor  shall  arrive  at  full  age,  when  he  may  be 
admitted  as  joint  executor.** 

^  1355.  (}  47.)  When  all  the  executors  named  are  not  ap- 
pointed by  the  court,  those  appointed  have  the  same  authority  to 
perform  all  acts  and  discharge  the  trust,  required  by  the  will,  as 
efibctnally  for  every  purpose  as  if  all  were  appointed  and  should 
act  together  ;  where  there  are  two  executors  or  administrators, 
the  act  of  one  alone  shall  be  effectual,  if  the  other  is  absent  from 
the  state,  or  laboring  under  any  legal  disability  from  serving,  or  if 
he  has  given  his  co-executor  or  co-administrator  authority  in 
writing,  to  act  for  both  ;  and  where  there  are  more  than  two  ex- 
ecutors  or  administrators,  the  act  of  a  majority  is  valid. 

Stat  1861, 631,  substituted,  "  under  seal  to  act  alone,  or,**  for  **  in  writ- 
ing**; also,  "sufficient**  for  "valid." 

Stat  1851, 463,  omitted  all  after  the  wprdit,  '*  should  act  together  **  in 
fifth  line. 

24  Cat  509;  20  Cal.  225. 


^ 
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f  1356.  ((}  48,  49.)  Administrators  with  the  will  annexed 
have  the  same  antbority  over  the  estates  which  execnton 
named  in  the  will  woold  have,  and  their  acts  are  as  effectual  for 
all  purposes.  Their  letters  must  be  signed  by  the  clerk  of  the 
court,  and  bear  the  seal  thereof. 

29Cal.509;  nCaI.441. 
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ARTICLE  II 

FORM   OF   LETTERS. 

Section  1860    Form  of  letters  teetamentaiy. 

1361     Form  of  letters  of  administration-wlth  the  will  an- 

nexed 
1382.    Form  of  letters  of  administration 

$  1860.     (^  50.)    Letters  testamentary  most  be  snbstantiHlly 

in  the  following  form :    State  of  California,  county  of . 

The  last  will  of  A.  B.,  deceased,  a  copy  of  which  is  hereto 
annexed,  having  been  proved  and  recorded  in  the  probate  com  t 

of  the  county  of ,  C.  D.,  who  is  name^  therein,  is  hereby 

appointed  executor.    Witness,  G.  H.,  clerk  of  the  probate  court 

of  the  county  of ,  with  the  seal  of  the  court  affixed,  the 

day  of ,  A.  D.,  18 —  (seal) .    By  order  of  the  court, 

G.  H.,  clerks 

^1361.  ($51.)  Letters  of  administration  with  the  will  an- 
nexed roust  be  substantially  in  the  following  form :    State  of 

California,  county  of •    The  last  will  of  A.  B.,  deceased, 

a  copy  of  which  is  hereto  annexed,  having  been  proved  and 

recorded  in  the  probate  court  of  the  county  of ,  and  there 

being  no  executor  named  in  the  will,  (or  as  the  case  may  be) 
C.  D.  is  hereby  appointed  administrator  with  the  will  annexed. 

Witness,  ^.  H.,  clerk  of  the  probate  court  of  the  county  of , 

with  the  seal  of  the  court  affixed,  the day  of ,  A.  D., 

18—  (seal).    By  order  of  the  court,  G.  H.,  clerk. 

$  186^  ($  71.)  Letters  of  administration  must  be  signed 
by  the  clerk,  under  the  seal  of  the  court,  and  substantially  in  the 

following  form :  State  of  California,  county  of .  C.  D.  is 

hereby  appointed  administrator  of  the  estate  of  A.  B.,  deceased* 

(Seal.)    Witness,  G.  H.,  clerk  of  the  probate  court  of  the 

county  of ,  with  the  seal  thereof  affixed,  the day  of 

,  A.  D.,  18—.    By  order  of  the  court,  G.  H.,  clerk. 
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ARTICLE  III. 

LITTERS  OP    AJ>HINI8TRATI01f,  TO  WHOM  AHD    TfiK  OADXR  UT 

WHICH  THBT  ARE  ORAIfTED. 

SsoTioir  1865.    Order  of  persona  entitled  to  adminlBtw.    Furtnar 
not  to  administer. 
180OL    Preference  of  persons  equaUy  entitled. 

1887.  In  discretion  of  court  to  appoint  adinini8tnitor« 

when. 

1888.  When  minor  entitled,  who  appointed  administrator. 
1888.    Who  are  incompetent  to  act  as  administraton. 
1370.    Married  woman  not  to  be  administratriz. 

|^865«  ($  bO.)  Admioistratioa  of  the  estate  of  a  person 
dyinl^ntestate  mast  be  granted  to  some  one  or  more  of  the  per- 
sons hehluialteT  mentioned,  and  they  are  respeetiTely  entided 
thereto  in  tWfollowing  order : 

1.  The  sary^uig  hosband  or  wife,  or  some  eompeient  person 
whom  he  or  she  mWm««<f  to  Aom appointed. 

2.  The  children.^^1 

3.  The  father  or  motnel^ 

4.  The  brothers  ^^^ 

5.  The  risters.  ^^^ 

6.  The  grandchildren.  ^V^ 

7.  The  next  of  kin  entitled  to  shai^^he  distribntion  of  the 
estate.  ^V^ 

8.  The  creditors.  ^V^ 

9.  The pablic administrator.  ^V^ 

10.  Any  person  legally  competent.  ^V^ 

If  the  decedent  was  a  member  of  a  partnership  at  th^ime  of 

his  decease,  the  sarriving  partner  most  in  no  case  be  appconifid 

administrator  of  his  estate.  ^ 

Stat.  186M,  532.  Inserted  the  words, ''  appoint,"  fbr  **  reonest  to  have 
appointed,"  in  subdlyision  1 ;  also,  placed  the  public  administrator  before 
creditors  in  the  order. 

Stat.  1861. 631,  inserted  between  subdivisions  8  and  9,  a  subdlyision^  as 
follows :  "  Any  of  the  kindred  not  above  enumerated  within  the  fbnrth 
degree  of  consanguinity  " :  also,  the  word  **  kindred  **  for  "  next  of  kin," 
in  subdivision  7 ;  and  read  in  subdivision  1,  "  may  request  to  have  ap- 
pointed." 

Stat  188S,  182,  was  same  as  stat  1863-4 ;  except  it  read  in  subdivision  L 
**  may  reqaest  to  have  appointed." 
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Stat.  1851, 454,  omitted  all  after  sntMllYlstoii  10;  also  placed  public  ad* 
ministrator  before  creditoni  in  the  order. 

5  Cal.  64;  7  Gal.  330;  U  Gal.  128;  16  Gal.  164, 867;  23  Gal.  478;  25  Gal. 
«.%  567;  34  Cal.  468;  S5  Gal.  644 ;  46  OaL 674 

^  13GG.  (§  53.)  Of  several  pereons  claiming  and  eqaally  en- 
titled to  trdminister,  males  must  be  preferred  to  females,  and 
relatives  of  the  whole  to  those  of  the  half  blood. 

(  1367.  (J  54.)  When  there  are  several  persons  equally 
entitled  to  the  administration,  the  coort  may  grant  letters  to  one 
or  more  of  them  ;  and  when  a  creditor  is  claiming  letters,  the 
court  may,  in  its  discretion,  at  the  reqnest  of  another  creditor, 
grant  letters  to  any  other  person  legally  competent. 

Stat  1868-4, 968,  inserted  the  words,  **ln  its  discretion'*  between  '*may** 
and  *'  grant,"  In  secoad  line. 

Stat  1851, 454,  omitted  last  olavse  beginning  with  the  words,  **  and 
when  a  creditor."    46  0U..574 

^  1368.  (}  57.)  If  any  person  entitled  to  administration  is 
a  minor,  letters  must  be  granted  to  his  or  her  gnardian,  or  any 
other  person  entitled  to  letters  of  administration,  in  the  discretion 
of  the  court. 

Stat  1851, 454,  omitted  the  last  clause  beginning  with  the  words,  **  or 
any  other  person,**  which  was  added  by  stat  1869^10, 6S7. 

^  1360.  (}  55.)  No  person  is  competent  to  serve  as  admin- 
istrator or  administratrix,  who,  when  apttointed  is 

1.    Under  the  age  of  majority.  ^ 

S.    Convicted  of  an  infamous  criroe;^ 

3.  Adjudged  by  the  court  incompetent  to  execute  the  duties 
of  the  trust  by  reason  of  drunkenness,  improvidence  or  want  of 
understanding  or  intei2:rity. 

Stat  1881, 632,  read :  **  Ko  person  shall  be  entitled  to  letters  of  admin- 
istration.**  instead  ot,  ^'  No  person  Is  competent  to  serve  as  administrator 
or  administratrix.** 

Stat  1851, 454,  same  as  1861,  omitting  the  word  '*  integrity.** 

Vide  §  1850  and  note. 

^  1370.  (  ($56.)  A  married  woman  must  not  be  appointee 
administratrix.  When  an  unmarried  woman  appointed  admin* 
istratrix  marries,  her  authority  is  extinguished. 

Amendment  approved  fVsbruaiy  13,  1873.^[$  56.  When  any 
unmarried  woman  who  shall  haTe  been  appointed  administratrix, 
shall  marry,  her  marriage  shall  extinguish  her  authority  as  such 
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administratrix.    Adminidtratinn  shall  not  be  granted  to  a  married 
woman.] 

Stat  1865-6, 765,  snbstantiaUy  the  same. 

Stat  1851, 454,  omitled  tho  first  sentence. 

Stat  1869-70, 696,  was  as  fbllows :  '*  When  any  nnmarrled  woman  who 
shall  have  been  appointed  adminlstrtrlx  shall  many,  her  marriage  shall 
extinguish  her  authority.  Adnlnistration  shall  not  he  granted  to  a 
tor]  at  the  request  of  a  married  woman.** 

Vide  S1352. 


ARTICLE  IV. 

PETITION  FOR  LETTERS  AND  ACTION  THCRKOH. 

Sbotion  1871.  Applications,  how  made. 

1372.  When  granted. 

1878.  Kotice  of  application. 

1874.  Contestinfif  applications. 

1876.  Hearing  of  application. 

1876.  Evidence  of  notice. 

1877.  Grant  to  any  applicant. 

1878.  What  proo&  most  be  made  befon  granting  letters 

of  ad  ministration. 

1879.  Letters  may  be  granted  to  others  than  those  entitled . 

^  1371.  (J  58.)  Petitions  for  letters  of  administration  mnst 
be  in  writing,  signed  by  the  applicant  or  his  counsel,  and  filed 
with  the  clerk  of  the  court,  stating  the  facts  essential  to  give  the 
court  jurisdiction  of  the  case,  and  when  known  to  the  applicant, 
he  must  state  the  names,  ages  and  residence  of  the  heirs  of  the 
decedent,  and  the  value  and  character  of  the  property.  If  the 
jurisdictional  hxstJB  existed,  trat  are  not  fully  set  forth  in  the  pe- 
tition, and  are  afterwards  proved  in  the  course  of  administration, 
the  decree  or  order  of  administration  and  subsequent  proceed- 
ings are  not  void  on  acconnt  of  such  want  of  jurisdictional  aver- 
ments. 

Stat.  1851, 454,  omitted  all  after  the  words,  "  Jarisdiction  of  the  case,** 
which  was  added  by  stat  1861, 632. 

7  Cal.  238;  17  Cal.  237;  19  Cal.  188;  28  Cal.  186;  83  Cal.  641 ;  34  Cal.  468 : 
86  CaL  82. 
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^  1379.  (}  59.)  Letters  of  administration  may  be  granted 
at  a  regular  term  of  the  coart,  or  at  a  special  term  appointed  bj 
the  jndge  for  the  hearing  of  the  application. 

Stat.  1851, 454,  read :  "  sball  only/*  Instead  of  **  may.** 

^  13T3.  (^  60.)  When  a  petition,  praying  for  letters  of  ad 
ministration,  is  filed,  the  clerk  mnst  give  notice  thereof  by 
cansiug  notices  to  be  posted  in  at  least  three  public  places  in  the 
county,  one  of  which  mnst  be  at  the  place  where  the  conrt  is 
held,  containing  the  name  of  the  decedent,  the  name  of  the  appli- 
cant and  the  term  of  the  court  at  which  the  application  will  be 
heard.  Such  notice  most  be  given  at  least  ten  days  before  the 
bearing. 

^  1374.  {^  61.)  Any  person  interested  may  contest  the  peti- 
tion, by  filing  written  opposition  thereto,  on  the  ground  of  the 
iiicompetency  of  the  applicant,  or  may  assert  his  own  rights  to 
the  administration  and  pray  that  letters  be  issued  to  himself.  In 
the  latter  case  the  contestant  mustjile  o-  petition  and  give  the 
notice  required  for  an  original  petition^  and  the  court  must  hear 
tfie  two  petitions  together. 

Stat.  1861, 632,  substituted  for  the  words  In  italics,  the  words,  ''  afte> 
proper  potition  filed,  and  due  notice  given.** 

Stat  1851,455,  omitted  italicised  words. 

^  1375.  ($  62.)  On  the  hearing,  it  being  first  proved  that 
notice  has  been  given  as  herein  required,  the  court  must  hear 
the  aliegHtions  and  proofs  of  the  parties,  and  order  the  issuing  of 
letters  of  administration  to  the  party  best  entitled  thereto. 

Stat.  1851, 455, read:  ** according  to  law"  Instead  of  "as  herein  re- 
quired '* :  also,  **  as  the  case  may  require,*'  instead  of, ''  to  the  party  best 
entitled  thereto.'* 

7Cal.237;  S4Cal.  468. 

^  1376.  (^  63.)  An  entry  in  the  minutes  of  the  court,  thai 
the  required  proof  was  made  and  notice  given,  shall  be  conciu- 
Hive  evidence  of  the  flact  of  such  notice. 

Stat.  1851, 455,  inserted  *"  had  been,**  betnreen  "  notice  **  and  ''given  ** ; 
also,  **  according  to  law,**  between  **  given  **  and  "  shalL** 

7  Cal.  237. 

^  1377.     ($  64.)    Letters  of  administration  must  oe  granted 
to  any  applicant,  though  it  appears  that  there  are  other  persons 
C.  O.  P.-89 
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having  better  rights  to  the  adminiBtratioD,  when  snch  persooH 
fail  to  appear  and  claim  the  iesaing  of  letters  to  themselves. 
16  Cal.  166. 

^1378*  ($65.)  Before  letters  ofadministration  are  granted 
on  the  estate  of  any  person  who  is  represented  to  have  died  intes- 
tate, the  fact  of  hisdying  intestate  mnst  be  proved  by  the  testi' 
mony  of  the  applicant  or  others,  and  the  court  may  also  examine 
any  other  person  concerning  the  time,  place  and  manner  of  his 
death,  the  place  of  his  residence  at  the  time,  the  valne  and 
character  of  his  property,  and  whether  or  not  the  decedent  left 
any  will,  and  may  compel  any  person  to  attend  as  a  witness  for 
that  purpose. 

Stat.  1861. 632,  inserted  tbe  words,  '*  of  his  death,**  sifter  *^  residence 
at  the  time.*' 

Stat.  1951, 45%  read :  "  oath,**  Instead  of  "  testimony  " ;  also,  omitted 
the  words,  "  the  place  of  bis  residence  at  the  Ume,  the  yaloe  and  char' 
acter  of  his  property.** 

7  Cal,  237. 

^  1379.  (^  66.)  Administraticm  may  be  granted  to  one  or 
more  competent  persons,  although  not  entitled  to  the  same,  at 
the  written  request  of  the  person  entitled,  filed  in  the  court. 
When  the  person  entitled  is  a  non-resident  of  the  state,  affidavits 
or  depositions,  taken  ex  parte  before  any  ofiicer  authorized  hy 
the  laws  of  this  state  to  take  acknowledgments  and  administer 
oaths  out  of  this  state,  may  be  received  as  primary  evidence  of 
the  identity  of  the  party,  if  free  from  sospidou,  and  the  fact  is 
established  to  the  satisfaction  of  the  court. 

Stat.  1861,633,  substantially  the  same,  reading,  **  prima  facie  *^  for 
"primary  " ;  also,  inserting  "  reasonable  **  before  '•suspicion." 

Stat.  1851, 455,  omitted  all  aftevthe  words  "filed  In  the  court** ;  also,  in- 
serted after  "  entitled,"  the  words,  "to  be  Joined  with  such  person.** 

16  Cal.  164 ;  25  Cal.  686 ;  28  Cal.  186. 
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ARTICLE  V. 

KKVOCATIOW  OP   LErTKiU   ANl>    PR0CBBDIM08   THEREFOR. 

SHcnoBT  1883.  fierocatlon  of  letters  of  administration. 

1884.  Wlien  petition  filed,  citation  to  issue. 

1885.  Hearing  of  petition  for  revocation. 

1886.  Trior  rights  of  relatives  entities  tliem  to  revoke 

prior  letters. 

^  1383.  (^  67.)  Wtien  letters  of  administration  have  been 
granted  to  any  person  other  than  the  surviving  hnsband  or  wife, 
child,  father,  mother,  brother  or  sister  of  £he  intestate,  any  one 
of  tbem  may  obtain  the  revocation  of  the  letters  and  be  entitled 
to  the  administration,  by  presenting  to  the  probate  court  a  peti- 
tion praying  the  revocation,  and  that  letters  of  administration 
may  be  issued  to  him. 

fltat.  U6»-70, 100,  added  the  words.  **  or  her.** 

Stat  1851,  m,  added  the  words,  '*  or  her  ** ;  bat  omitted  the  words,  '*or 
tfster." 

15  OaL  220;  10  CaL  16S;  28  CaL  418;  25  CaL  586;  Chapman  «.  Holllster, 

Oct.  T.,  mu 

,)  When  snch  petition  is  filed,  the  cleric  mnat 
iasoe  a  citation'lo^B^RiMMIItSgtorto  appear  and  answer  the 
same  on  some  day  of  a  regular  ter^uF^HiNaafis^^rH  special 
term  appointed  by  the  court  or  judge  for  the  hearing  tl 

Stat.  1861, «3S,  inserted  **that  may  be**  between  '*tenn**  and  '* ap- 
pointed**; also  nmdt  ** answer  the  petition,**  instead  of;  **  answer  the 
sa.i>e:** 

Stat.  1851, 455,  omitted  the  words  **  court  or  **  before  *' ludge  ** ;  also 
read :  **  at  liic  next  regular  term  of  the  court,"  instead  of,  *^  on  some  day 
of  a  reguiivr  term  of  the  court** :  also,  **  answer  the  petition,**  instead  of 
**  answer  tite  same.** 

28  Cal.  416. 

^  1383.  (}  69.)  At  the  time  appointed,  the  citation  having 
been  duly  served  and  returned,  the  court  must  proceed  to  hear 
the  allegationB  and  proofis  of  the  parties ;  and  if  the  right  of  the 
appUduit  is  eatablished,  and  he  is  competent,  letters  of  adminis- 
tration most  be  granted  to  him,  and  the  letters  of  the  former 
administrator  revoked. 

Stat.  1851, 455,  substantially  the  same,  inserting  the  words,  -**  or  she,** 
After  '*and  he.** 

'i3CaJ.476. 
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(  1380.  (J  70.)  The  BnryiviDg  hnsband  or  ^ife,  when  let- 
ters of  administration  have  been  granted  to  a  child,  father, 
brother  or  sister  of  the  intestate  ;  or  any  of  snob  relatives,  when 
letters  have  been  granted  to  any  other  of  them,  may  assert  his 
prior  right,  and  obtain  letters  of  administration,  and  have  tlie 
letters  before  granted  revoked  in  the  manner  prescribed  in  the 
three  preceding  sections. 

Stat.  18(i9-70,  inserted  "  or  her  **  after  *'liis.** 

Stat.  1851, 4S5,  omitted  the  words,  "*  or  sister  **«  but  inserted  "^  or  her  ** 
after  *'  his.** 


ARTICLE  VI, 

OATHS  AND  BOND  OF  EXECUTORS  AND  ADMINISTRATORS,  KTC. 

Section  1887.    Administrator  or  exeeator  to  take  oath.    Letters 
and  bond  to  be  recorded. 
1388     Bond  of  administrators,  form  and  requirements  of. 
1889.    Additional  bonds  when  required. 
1390.    Conditions  of  bonds. 

1891.  Each,  or  more  than  oae  administrator,  to  giro 

separate  bonds. 

1892.  Several  recoveries  may  be  had  on  same  bond. 

1898.  Bonds,  and  Justification  of  sureties  on.    Must  be 

approved. 

1894.  Citation  and  requirements  of  Judge  on  deficient 

bond.    Additional  security. 

1895.  Bight  oeases,  when. 

1893.  When  bond  may  be  dispensed  with. 

1897.    Petition  showing  failing  sureties  and  asking  for 

further  bonds. 
1898L    Citation  to  executor,  eta ,  to  show  cause  against  such 

application. 

1899.  Further  security  may  be  ordered. 
1400.    Neglecting  to  obey  order. 

1401     Suspending  powers  of  executor,  etc. 

1402.  Further  security  ordered  without  application  of 

party  in  interest. 

1403.  Release  of  sureties. 

1404.  New  sureties. 

1405.  Neglect  to  give  new  sureties  forfeits  letters. 

1406.  Application  to  be  determined  out  of  term  time: 
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.  ^  1387.  ^1 72.)  Before  letters  ter  tamentary  or  of  adminia- 
irafeiou  are  iwaed  to  the  executor  or  administrator,  he  mast  take 
and  sabscribe  |,n  oath  before  some  officer  aathorized  to  adminis- 
ter oaths,  that  he  will  perform,  aceording  to  law,  the  duties  of 
executor  or  administrator,  which  oath  must  be  attached  to  the 
letten.  All  letters  testamentary  and  of  administration  issued  to, 
and  all  bonds  executed  by,  exeentors  or  admtnistnMiors,  with  the 
affidavits  and  certificates  thereon,  must  be  forthwith  recorded  by 
the  clerk  of  the  court  haying  jurisdiction  of  the  estates,  in  books 
to  be  kept  by  him  in  his  office  for  that  purpose.  < 

Stat.  1851, 496,  contained  the  words,  **  or  affirmation  **  between  "  oath* ' 
and  **  before  " ;  also  substituted  '^  before  th&  probate  Judge  or  clerk,**  for 
the  words,  "  before  some  officer  aathorized  to  administer  oatlis**;  and 
occitted  an  after  tlie  words,  **  of  executor  or  administrator/* 

Stat.  1861, 633,  same  as  ^1387,  inserting  same  words,  and  substituting 
some  words  as  1851 ;  also  inserting  the  words,  '*  as  provided  for  in  this 
act,'*  between  "  thereon  *'  and  "must";  also,  ** respectively  "  between 
**  estates  **  and  **  in  ** :  also,  ''  a  book,**  for  "  books  ** ;  and  adding  the 
words,  "  and  tbc  said  records  and  duly  certified  copies  taken  Lberetrom, 
Shall  hare  the  same  force  and  effect,  in  all  cases  whatsoever,  as  the  orig- 
inal papers  would  hare.** 

Stat.  1863, 13,  same  as  1861,  inserting  therein  the  words,  '*  or  other  officer 
autlnrlzed  to  administer  oaths,**  between  ** clerk**  and  ^'that  he  will 
perform.**    vide  Civil  0. 11473. 

^1388.  ($73.)  Every  person  to  whom  letters  testamentary 
or  of  administration  are  directed  to  issue,  must,  before  receiving 
them,  execute  a  bond  to  the  state  of  California,  with  two  or 
more  sufficient  sureties,  to  be  approved  by  the  probate  judge. 
In  form,  the  bond  must  be  joint  and  several,  and  the  penalty 
must  not  be  less  than  twice  the  value  of  the  personal  property 
and  twice  the  probable  valne  of  the  annual  rents,  profits  and  is- 
sues of  the  real  property  belonging  to  the  estate,  which  values 
must  be  ascertained  by  the  probate  judge  by  examining  on  oath 
the  party  applying,  and  any  other  persons. 

Htat.  1851, 456,  same  down  to  word,  **  value,**  and  thereafter  substituted 
Che  words,  '*  of  the  estate,  which  value  shall  be  ascertained  by  the  probate 
jtilge,  by  tlic  examination,  on  oath,  of  the  party  applying,  and  of  any 
(•iher  person  he  may  think  proper  to  examine.  The  bond  snail  be  condi- 
tioncil  that  the  executor  or  administrator  shall  faithfully  execute  the  du- 
ties of  the  trust  according  to  law.** 

Stat.  18.52, 105,  Inserted  in  1851,  the  words,  "the  probate  judge  vliall  re- 
quire an  additional  bond  whenever  the  sale  of  any  real  estate  belonging 
to  an  estate  is  ordered  by  him,'*  between  "proper  to  examine  **  and  "  tlie 
bond  '* ;  also,  added  the  words.  "  he  shall  also  require  bond  and  sufficient 
surety  fur  tlie  annual  rents,  issues  and  proJIts,  of  all  real  estate  in  his 
charge  as  such  executor  or  administrator,  to  be  approved  by  the  probate 
Judge.** 

Stat.  1863-4, 3t)8,  was  same  as  §1388,  and  also  added  the  language  used 
i  u  ^S  1389, 1390  infra,    vidt  Penal  Code,  S  961. 
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$  1889.  ($  73.)  The  probate  jadge  must  reqaire  an  addi- 
tion^ bond  wheneyer  the  sale  of  any  real  estate  belonging  to  an 
estate  is  ordered  by  him ;  bat  no  sach  additional  bond  mast  be 
reqnired  when  it  satisfactorily  appears  to  the  court  that  the  pen- 
alty of  the  bond  given  before  receiving  letters,  or  of  any  bond 
given  in  place  thereof,  is  eqaal  to  twice  the  value  of  the  per- 
sonal property  remaining  in,  or  that  will  come  into,  the  posses- 
sion of  the  executor  or  administrator,  including  the  annual  rents, 
profits  and  issues  of  real  estate,  and  twice  the  probable  amount 
to  be  realized  on  the  sale  of  the  real  estate  ordered  to  be  sold. 

FufoS  1388  and  note.   a4CaL468. 

^  1390.  (}  73.)  The  bond  must  be  conditioned  that  the  ex- 
ecutor or  administrator  shall  faithfullv  execute  the  duties  of  the 
trust  according  to  law. 

Vide  §  1388  and  note.   5  Cal.  443 ;  28  Cal.  187 ;  37  Cal.  431. 

^  1391.  (^  74.)  When  two  or  more  persons  are  appointed 
executors  or  administrators,  the  probate  judge  must  require  and 
take  a  separate  bond  from  each  of  them. 

$  139^.  ($  75.)  The  bond  shall  not  be  void  upon  the  first 
recovery,  but  may  be  sued  and  recovered  upon  from  time  to 
time,  by  any  person  aggrieved,  in  his  own  name,  until  the  whole 
penalty  is  exhausted 

$  1393.  (^  76.)  In  all  cases  where  bonds  or  nndertakinge 
are  required  to  be  given,  under  this  title,  the  sureties  must  jus- 
tify thereon  in  the  same  manner  and  in  like  amounts  as  require<i 
by  section  ten  hundred  and  fifty-seven  of  this  code,  and  the  cer- 
tificate thereof  must  be  attached  to,  and  filed  and  recorded  with 
the  bond  or  undertaking.  All  such  bonds  and  undertakings 
must  be  approved  by  the  probate  judge  before  being  filed  or  re- 
corded. 

Stat  1851, 456,  read :  **  In  all  cases  where  bonds  are  required  by  this 
act,  the  sureties  must  justify  on  oath,  before  the  jadge  of  some  court  hav- 
U\i(  a  seal,  to  the  efi'cct  that  they  arc  householders  or  fVecholdera,  resident 
ivithiu  this  state,  and  that  they  arc  worth  double  the  amount  for  which 
they  become  liable,  over  and  above  their  debts;  such  justification  shall 
bo  ni  writing  certified  l>y  the  judge  before  whom  taken,  and  attached  to 
and  filed  witli  the  bond.  Whenever  tlie  penal  sum  of  the  bond  amounts 
to  more  than  five  thousand  dollars,  sureties  may  be  allowed  to  become 
liable  for  portions  of  said  penal  sum,  making  in  the  aggregate  at  least  two 
sureties  for  the  whole  penal  sum,  or  for  each  portion  thereof.** 
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Stat.  1855, 299,  sanie  as  1851,  inserting  therein  the  words,  *'  or  clerk  ** 
after  "judge  "  wherever  it  occurs;  also,  substituting  "amount  justified 
to  **  for  ''  double  the  amount  for  which  they  become  liable  " ;  inserting, 
also,  '*  and  liabilities  exclusive  of  property  exempt  fV-om  execution,"  be- 
tween "debts"  and  "such  jnstlflcauon  *^ ;  also,  "signed  by  the  person 
iustif^-ing  and,"  between  "writing "  and  "  certified " ;  also,  substitating 
^•two"  for  "five." 

Stat.  1861, 633,  same  as  1855,  omitting  words,  "  or  clerk." 

Stat.  1863-4,  371,  same  as  1861,  sabstltating  the  words,  "  before  some  of- 
ficer authorized  to  administer  oaths,"  instead  of  "before  the  judge  of 
some  court  having  a  seal." 

L394.  {§  76. )  Before  the  probate  jadge  approves  any  bond 
reqnifB^j^nder  this  title,  he  may  of  his  own  motion,  or  at  any 
time  afte^lbe  approval  of  sach  bond,  upon  the  motion  of  any 
person  interesllid  in  the  estate,  sapported  by  afSdavit  that  any 
one  or  all  of  sach^igties  are  not  worth  as  mach  as  they  have 
justified  to,  order  a  ciOlion  to  issae,  reqairing  sach  sureties  to 
appear  before  him,  at  a  cwlun  time  and  place,  to  testify  touch- 
ing their  property  and  its  vaN|^  and  the  judge  must,  at  the 
time  such  citation  is  issued,  caus^^notice  to  be  issued  to  the 
executor  or  administrator,  requiring  D)li^>earance  at  the  return 
of  the  citation.  Upon  the  return  of  the  c^^ion,  the  judge  may 
swear  the  sureties,  and  such  witnesses  as  mi^be  produced, 
touching  the  property  of  such  sureties  and  its  valu^i^nd  if  upon 
such  investigation  the  judge  is  satisfied  that  the  boDcnl^nsuffi- 
dent,  he  may  require  sufficient  additional  security,  witbul«iich 
time  as  may  be  reasonable,  not  less  than  five  days. 
Stat.  1855, 800,  §8. 

^  1395.  (^  76.)  If  sufficient  security  is  not  given  within 
the  time  fixed  by  the  judge's  order,  the  right  of  such  executor  or 
administrator  to  the  administration  shall  cease,  and  the  person 
next  entitled  to  the  administration  on  the  estate,  who  will  execute 
a  sufficient  bond,  must  be  appointed  to  the  administration. 

Stat  1855, 300,  S  4. 

jg^($  77.)  When  it  is  expressly  provided  in  the  will 
of  a  te8tato^!!9i«iii^>ond  is  required  of  the  executor,  letters 
testamentary  may  issue  aiRF^Mtii^^galestate  be  made  and 
confirmed  without  any  bond  being  givei^^Piii^S^xecutor  to 
whom  letters  are  issued  without  bond  may  at  any  timeauei 
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(wheu  it  appears  from  any  cause  neceflsary  or  proper)  be  re- 
quired to  file  a  bond,  as  id  other  casee. 

Stat.  I8S1. 456,  omitted  the  words,  *"  and  sales  of  real  estate  bo  made  and 
confirmed.** 

Stat.  1863-4, 969,  sabstitnted,  "  whenever  it  may  be  shown  flrom  any 
canse  to  be  necessary  or  proper,**  for  the  words  in  the  brackets. 

f  1397.  ((  78.)  Any  person  interested  in  an  estate  may,  oy 
veriiied  petition,  represent  to  the  probate  jadge  that  the  sureties 
of  the  execntor  or  administrator  thereof  have  become  or  are  be- 
coming insolvent,  or  that  they  have  removed  or  are  abont  to 
remove  from  the  state,  or  that  from  any  other  caase  the  bond  is 
insofiScient,  and  ask  that  further  security  be  required. 

This  contains  the  substance  of  Stat  1851, 4S7. 

(  1398.  ($  79.)  If  the  probate  judge  is  satisfied  that  the 
matter  requires  investigation,  a  citation  must  be  issued  to  the 
executor  or  administrator,  requiring  him  to  appear,  at  a  time  and 
place  to  be  therein  specified,  to  show  canse  why  he  should  not 
giye  further  security.  The  citation  must  be  served  personally  on 
the  execntor  or  administrator,  at  least  five  days  before  the  return 
day.  If  he  has  absconded,  or  cannot  be  found,  it  may  be 
served  by  leaving  a  copy  of  it  at  his  last  place  of  residence,  or 
by  auch  publiciUion  as  the  court  or  judge  may  order, 

^  1399.  ($  80.)  On  the  return  of  the  citation,  or  at  anch 
other  time  as  the  judge  may  appoint,  he  must  proceed  to  hear  the 
proofs  and  allegations  of  the  parties.  If  it  satisfactorily  ap- 
pears that  the  security  is  from  any  cause  insufficient,  he  may 
make  an  order  requiring  the  executor  or  administrator  to  give 
further  security,  or  to  file  a  new  bond  in  the  usual  form,  within 
a  reasonable  time,  not  less  than  five  days. 

f  1400.     (}  81.)    If  the  execntor  or  administrator  neglects 
to  comply  with  the  order  within  the  time  prescribed,  the  judge 
must,  by  order,  revoke  his  letters,  and  his  authority  must  there-  . 
upon  cease. 

^  1401.     ($  82.)    When  a  petition  is  presented,  praying  that 

an  executor  or  administrator  be  required  to  give  further  security, 

*  to  give  bondf  where  by  the  term$  of  the  will  no  bond  wa$ 


453  OATHS  AND  BONO.  ($  1401-1405 

originally  requtredf  and  it  is  alleged,  on  oatb,  that  the  executor 
or  adminietrator  is  wasting  the  property  of  tbe  estate,  the  judge 
may,  by  order,  saspend  his  powers  nntil  tbe  matter  can  be 
beard  and  determined. 

Stat.  1851, 457,  inserted  the  woids,  "  or  affirmation,*'  after  the  word, 
"  oath." 

^  140^8.  (}  8:3.)  When  it  comes  to  bis  knowledge  that  the 
bond  of  any  executor  or  administrator  is  from  any  cause  in- 
sufficient, tbe  probate  judge,  without  any  application,  must 
cause  him  to  be  cited  to  appear  and  show  cause  why  be  should 
not  give  further  security,  and  must  proceed  thereon  as  upon  tbe 
application  of  any  person  interested. 

Stat  1851, 457,  uses  the  words, "  it  shall  be  the  dutj  of,  etc,**  Instead  of 
the  words,  **  must,  etc.** 

J  1403.  ($84.)  When  a  surety  of  any  executor  or  adminis- 
trator desires  to  be  released  from  responsibility  on  account  of 
future  acts,  he  may  make  application  to  the  probate  court  or 
judge  for  relief.  The  court  or  judge  must  cause  a  citation  to  tbe 
executor  or  administrator  to  be  issued,  and  served  personally,  re- 
quiring him  to  appear  at  a  time  and  place  to  be  therein  specified, 
and  to  give  other  security ;  if  he  has  absconded,  left  or  removed 
from  tbe  state,  or  if  be  cannot  be  found,  after  due  diligence  and 
inquiry,  service  may  be  made  as  provided  in  section  thirteen 
hundred  and  ninety-eight, 

Stat  1851 ,  457.  omitted  all  after  the  word,  '*  security  ** ;  also,  the  word, 
*'  personally." 

Stat.  1861, 633,  substituted  for  the  italicized  words  the  words,  "by  leav- 
ing a  copy  at  his  last  place  of  residence,  if  the  same  can  be  ascertained, 
and  by  such  publication  as  the  court,  or  probate  judge,  may  order.** 

^  1404.  (^  85.)  If  new  sureties  be  given  to  the  satisfaction 
of  the  judge,  be  may  thereupon  make  an  order  that  the  sureties 
who  applied  for  relief  shall  not  be  liable  on  their  bond  for  any 
subsequent  act,  default  or  misconduct  of  the  executor  or  adminis- 
trator. 

0  1405.  ($  86.)  If  the  executor  or  administrator  neglects 
or  refuses  to  give  new  sureties,  to  the  satisfaction  of  tbe  judge, 
on  tbe  return  of  the  citation,  or  within  such  reasonable  time  as 
tbe  judge  shall  allow,  unless  the  surety  making  the  application 
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Bhall  consent  to  a  longer  extension  of  time,  the  court  or  jadtfo 
most,  by  order,  revoke  bis  letters. 

Stat.  1861, 694,  Inserted  the  words,  **  not  exceeding  five  days**  alter  the 
word,  "aUow." 

Stat  1851, 457,  omitted  the  words,  "  unless  the  surety  making  applica- 
tion shall  consent  to  a  longer  extension  of  time.** 

^  1406.  ($  87.)  Tbe  applications  anthorized  by  the  nine 
preceding  sectioDS  of  this  chapter  may  be  heard  and  determined 
oat  of  term  time.  All  orders  made  therein  most  be  entered 
apon  ihe  minates  of  the  court. 

See  new  $  1407  in  appendix. 
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ARTICLE  VII. 

8P1ECIAL   ADMIKISTRATORS  AND  THEIR  POWERS  AND  DVTIRS« 

BuoTioN  1411.  Special  administiutor,  wh^n  appointed. 

1412.  Special  letters  may  be  issued  out  of  term  iitae. 

1413.  Preference  given  to  persons  entitled  to  letters. 

1414.  Special  administrator  to  give  bond  and  take  oatb« 

1415.  Duties  of  special  administrator. 

1416.  When  letters  testamentary  or  of  administration  are 

granted  special  administrator's  powers  cease. 

1417.  Special  administrator  to  render  account 

^1411.  ($(  88,  95,  282.)  When  there  is  delay  in  granting 
letters  testamentary  or  of  administration,  from  any  cause,  or 
tvhen  such  letters  are  granted  irregularly,  or  no  saflBcient  bond 
is  filed  as  required,  or  when  no  application  is  made  for  such 
letters*  or  when  an  eidministrator  or  executor  dies  or  is  sut' 
pended  or  removed^  the  probate  judge  must  appoint  a  special  ad' 
ministrator  to  collect  and  take  charge  of  the  estate  of  the  de' 
cedent,  in  whatever  county  or  counties  the  same  may  be  found, 
and  to  exercise  such  other  powers  as  may  be  necessary  for  the 
preserTation  of  the  estate  ;  or  he  may  direct  the  public  adminis- 
trator of  his  county  to  take  charge  of  the  estate. 

Stat  1895, 133, 8  4,  was  the  same,  omitting  the  italicized  words,  ami  In* 
serting,  "  by  law  "  after  "  required.** 

Stat.  1861, 458,  omitted  the  words,  "  or  when  such  letters  are  granted 
Irregularly,  or  no  sufflcient  bond  is  filed  as  required  *' ;  also,  the  words, 
**  in  wUa    fer  county  or  counties  the  same  may  be  found.** 

Stat.  1851,  458,  ft  99,  read :  Whenever  an  executor  or  administrator 
■hall  die.  or  his  letters  be  revoked,  and  the  circumstances  of  the  estate 
require  the  immediate  apoointment  of  an  administrator,  the  probate 
Judge  may  appoint  a  special  administrator,  as  provided  in  the  preceding 
sections. 

Stat,  1851,  485,  S  282,  read :  '*  During  the  suspension  of  the  powers  of 
the  executor  or  administrator,  under  the  author!^  of  the  preceding  sec- 
tion, the  probate  judge  may,  if  the  condition  of  the  estate  requires  it, 
appohit  a  special  aammistrator  to  take  charge  of  the  effects  of  the  estate, 
nrho  sliall  give  the  bond,  and  account  as  other  special  administrators  are 
required  to  do.** 

Stat.  1861,  652,  substituted  In  S  282  of  Stat.  1891,  the  words,  "  probate 
court  or  judge,**  for  "  probate  judge.*' 

7  Cal.  231;  11  Cal.  128;  17  Cal.  237;  20  Cal.  316;  22  Cal.  67;  34  CaL  468; 
Chapman  t.  HoUister,  October  Term,  1871. 

^  1413.     ($  89.)    The  appointment  may  be  made  out  of  term 
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lime,  and  withont  notice,  and  must  be  made  by  entry  npon  the 
minates  of  the  coart,  specifying  the  powers  to  be  eKercised  by 
the  administrator.  Upon  such  order  being  entered,  and  after  the 
person  appointed  has  given  bond,  the  clerk  must  issue  letters  of 
administration  to  sach  fienojXt  in  conformity  with  the  order. 
22  Cah  67. 

^  1413  (^  90.)  In  making  the  appointment  of  a  special 
administrator,  the  probate  jadge  mast  give  preference  to  the 
person  entitled  to  letters  testamentary  or  of  administration,  bat 
no  appeal  must  be  allowed  from  the  appointment 

Stat  1851,  458,  inserted  the  words,  '*or  person,**  after  the  word  "per- 
son.'* 

^  1414.  (^  91.)  Before  any  letters  issue  to  any  special  ad- 
ministrator, he  must  give  bond  in  such  sum  as  the  probate  judge 
may  direct,  with  sureti'^s  to  the  satisfaction  of  ihe  judge,  con- 
ditioned for  the  faithful  performance  of  his  duties ;  and  he  mutt 
take  the  usual  oath  and  have  the  same  endorsed  on  his  letters. 

7  Cal.  230. 

^  1415.     (^  92.)    The  special  administrator  must  collect  and 

preserve  for  the  executor  or  administrator,  all  the  goods,  ch&ttels, 

de^ts  and  effects  of  the  decedent,  all  incomes,  rents,  issues  and 

profits,  claims  and  demands  of  the  estate ;  must  take  the  charge 

and  management  of,  enter  npon  and  preserve  from  damage, 

waste  and  ipjury  the  real  estate,  and  for  any  such  and  all 

necessary  purposes   may  commence  and  maintain  or  defend 

suits  and  other  legal  proceedings  as  an  administrator ;   he  may 

sell  such  perishable  property  as  the  probate  court  may  order  to 

be  sold,  and  exercise  such  other  powers  as  are  conferred  upon 

him  by  his  appointment,  but  in  no  case  is  he  liable  to  an  action 

by  any  creditor  on  a  claim  against  the  decedent. 

Stat  1851, 458,  read :  **  The  special  administrator  shall  collect  and  pre- 
serve for  the  executor  or  administrator,  ail  the  goods,  chatels  and  debts 
of  the  deceased,  and  for  that  purpose  may  commeQco  and  maintain  suits 
as  an  administrator.  He  may  sell  such  perishable  estate  as  the  probate 
court  may  order  to  be  sold,  and  may  exercise  such  other  powers  aa  may 
have  been  conferred  upon  him  by  his  appointment ;  but  in  no  case  sliall 
he  be  lialbe  to  an  action  by  any  creditor  on  a  claim  against  the  deceased.** 

^  1416.  (}  93.)  When  letters  testamentary  or  of  adminis- 
tration on  the  estate  of  the  decedent  have  been  graoted,  the 
lowers  of  the  spedal  administrator  cease,  and  he  must  forthwith 
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deliver  to  the  executor  or  administrator  all  the  property  and 
effects  of  the  decedent  in  his  hands ;  and  the  execator  or  ad- 
ministrator may  prosecute  to  final  judgment  any  suit  commenced 
by  the  special  administrator. 

Stat.  1861, 406,  Inserted  the  words,  "  be  permttted  to  *'  before  "  proee- 
cute." 

^  1417.     (^  94.)    The  special  administrator  must  render  an 
account,  on  oath,  of  his  proceedings,  in  a  like  manner  as  other 
administrators  are  required  to  do. 
C.  C.  IP,- 
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ARTICLE  VIII. 

WILLS  TOVHT}  AFTER   LETTERS  OF   ADMINISTRATION  GRANTED, 
4ND    MISCELLANEOUS   PROVISIONS. 

Section  1428.    On  proof  of  will,  after  grant  of  letters  of  adminifi- 
tration,  letters  revoked. 

1424.  Power  of  executor  in  such  a  case. 

1425.  Remaining  administrator  or  executor  to  continue 

when  his  colleagues  are  disqualified. 

1426.  Who  to  act  when  all  acting  are  incompetent. 

1427.  Executor  or  administrator  may    resign,    when. 

Court  to  appoint  successor.  Liability  of  out-goer. 
1^28.    All  acts  of  executor,  etc,  valid  until  his  power  is 

revoked. 
1^^.    Transcript  of  court  minutes  to  be  evidence. 

f  14533.  (^  98.)  If ,  after  granting  letters  of  admistration  on 
the  ground  of  intestacy,  a  will  of  the  decedent  is  duly  proved 
and  allowed  by  the  court,  the  letters  of  administration  must  be 
revoked,  and  the  power  of  the  administrator  ceases,  und  he  must 
render  an  account  of  his  administration  within  such  time  as  the 
court  shall  direct. 

(  1424»  (}  99.)  In  such  case,  the  executor  or  the  adminis- 
trator with  the  will  annexed  is  entitled  to  demand,  sue  for,  re- 
cover  and  collect  all  the  rights,  goods,  chattels,  debts  and  effects, 
of  the  decedent  remaining  unadministered,  and  may  prosecute  to 
final  judgment  any  suit  commenced  by  the  administrator  before 
the  revocation  of  his  letters  of  administration. 

Stat.  1851. 459,  inserted  the  words,  '*  of  the  WU  "  between  the  words 
** executor**  and  "or  the  administrator;**  also  the  words,  **niay  be 
admitted  **  between  **  may  **  and  *'  proaecate.** 

^  1495.  (^  96.)  In  base  any  one  of  Beveral  execntors  or 
administrators  to  whom  letters  are  granted,  dies,  becomes  luna- 
tic, is  convicted  of  an  infamous  crime,  or  otherwise  becomes  in- 
capable of  executing  the  trust,  or  in  case  the  letters  testamentary 
or  of  administration  are  revoked  or  annulled,  with  respect  to 
any  one  executor  or  administrator,  the  remaining  executor  or 
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admiDietrator  must  proceed  to  complete  the  execation  of  the 
will  or  administration. 

Stat  1851, 459.  inserted  the  woxds, "  according  to  Uw**  after  **anniilled.** 
20  Cal.  3U. 

$  14:$86.  (^  97.)  If  all  sncb  execntors  or  adminiBtrators  die 
or  become  incapable,  or  the  power  and  anthority  of  all  of  tbem 
is  revoked,  the  probate  coort  mnst  issue  letters  of  administration 
with  the  will  annexed,  or  otherwise,  to  the  widow  or  next  of 
kin,  or  others,  in  the  same  order  and  manner  as  is  directed  in 
relation  to  original  letters  of  administration.  The  administra 
tors  so  appointed  mnst  give  bond  in  the  like  penalty,  with  like 
Bnreties  and  conditions,  as  hereinbefore  required  of  administra 
tors,  and  shall  have  the  like  power  and  authority. 

Stat  1851,  459,  inserted  the  words  *'  according  to  law  **  after  *'  re- 
voked." 

32CaL441. 

^  1437.  (^  100.)  Any  executor  or  administrator  may,  at 
any  time,  by  writing,  filed  in  the  probate  court,  resign  his  ap- 
pointment, having  first  settled  his  accounts  and  delivered  up  all 
the  estate  to  the  person  whom  the  court  shall  appoint  to  receive 
ike  same.  If,  however,  by  reason  of  any  delays  in  such  settle- 
ment and  delivering  up  of  the  estate,  or  for  any  other  cause,  the 
circumstances  of  the  estate  or  the  rights  of  those  interested 
therein  requii;e  it,  the  court  may,  at  any  time  before  settlement  of 
accounts  and  delivering  up  of  the  estate  is  completed,  revoke  the 
letters  of  such  executor  or  administrator,  and  appoint  in  his 
stead  an  administrator,  either  special  or  general,  in  the  same 
manner  as  is  directed  in  relation  to  original  letters  of  adminis- 
tration. The  liability  of  the  out-going  executor  or  administrator 
or  of  the  sureties  on  his  bond,  shall  not  be  in  any  manner  dis- 
charged, released  or  affected  by  such  appointment  or  re»ignation. 

Stat.  1858,  li>5,  inserted  the  word,  ''provided  **  before  *'  if,"  and  omitted 
the  vrord  "  however;**  also  substituted  the  words,  "in  the  estate,  shall 
in  the  opinion  of  the  Court**  for  "therein;**  also  the  words,  "the 

Kuwers  ur  the  lettera  testamentary  or  of  administration**  for  "the 
itters;**  also  Inserted  the  words,  "as  the  case  may  require**  between 
'*  general  "  and  **  in  the  same  manner;"  also  the  words, ''  of  a  special  or 
general  administrator  in  his  stead,**  between  "appointment '*  and  **or 
resiguatioa.'* 

3  Oal.289;  5  Cal.443:  10  Cal.  110;  20  Cal.  810;  28  CaL  187.  Chap- 
man V.  Holllster,  Oct  T.  1871. 

Stat.  1851, 4^9,  contained  only  the  first  sentence  of  §  1427,  in  substance 
omitting  the  italicized  words. 


m 
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«Cal.289;  6  Cal.  443;  10  Cai.  IW.  20  Cal.  810;  28 Cal.187.   Chapmant. 
Hollister,  Oct  T.  1871. 

$  1498*  (^  101.)  All  acts  of  an  execntor  or  administrator, 
aa  sach,  before  the  revocation  of  his  letters  testamentary  or  of 
administration,  are  as  valid  to  all  intents  and  purposes  as  if  such 
executor  or  administrator  had  continued  lawfully  to  execute  the 
duties  of  his  trust. 

$  14a9,  (^  102.)  A  transcript  from  the  minutes  of  the 
court,  showing  the  appointment  of  any  person  as  execator  or 
adminstrator,  together  with  the  certificate  of  the  clerk,  under 
his  hand  and  the  seal  of  his  court,  that  such  person  has  given 
bond  and  been  qualified,  and  that  letters  testamentary  or  of  ad- 
ministration have  been  issued  to  him  and  have  not  been  revoked, 
shall  have  the  same  effect  in  evidence  as  the  letters  themselves. 


ABTICLE  IX. 

DISQUALIFICATION  OV  JUDGES  AND  TRAN8F£B8  OF  ADMINISTRA- 

TIONS. 

SBonoirl480.    When  Judge  not  to  act 

1481.  Judge  being  diflqualifled,>  proceedings  to  be  trans* 

ferred,  and  where. 

1482.  Transfer  not  te  change  right  to  administer.   Be- 

transfer,  how  made. 
1488L    When  proceedings  to  be  returned  to  original  court. 

^  1430.  ((  103.)  No  probate  court  shall  admit  to  probate 
any  will,  or  grant  letters  testamentary  or  of  administration,  in 
any  case  where  the  judge  thereof  is  interested  as  next  of  kin  to 
fche  decedent,  or  as  a  legatee  or  devisee  under  the  will,  or  when 
he  is  named  as  executor  or  trustee  in  the  will,  oris  a  witness 
thereto,  or  is  In  any  other  manner  interested  or  disqualified  from 
acting. 

SUt.  1863-4, 869,  sabstituted  the  words,  '*  of  such  court  **  fbr  "  thereof  ** 
&fter  the  word  "Judge;**  Slat  1861,  459,  omitted  the  last  clauno,  bat 
was  otherwise  the  same  in  sabstance. 

37  Cal.  192. 


461  DISQUALIFICATION   OF   JUDGES.       ($  1481^488 

(  1481«  (^  104.)  When  a  petition  is  filed  in  the  probate 
coart,  praying  for  admission  to  probate  of  a  will,  or  for  granting 
letters  testamentary  or  of  administration,  or  when  proceedings 
are  pending  in  the  probate  court  for  the  settlement  of  au  estate, 
and  the  presiding  judge  of  the  court  is  disqualified  to  act  from 
any  cause,  upon  his  own  or  the  motion  of  any  person  interested 
in  the  estate,  he  must  make  an  order  transterriug  the  proceeding 
to  the  probate  court  of  an  adjoining  county ;  and  the  clerk  of  the 
court  ordering  the  transfer  must  transmit  to  the  clerk  of  the 
court  to  which  the  proceeding  is  ordered  to  be  transferred,  a 
certified  copy  of  the  order,  and  all  the  papers  on  file  in  his  of- 
fice in  the  proceeding ;  and  thereafter  the  probate  court  to  which 
the  proceeding  is  transferred  shall  exercise  the  same  authority 
audjurisdiction  over  the  estate,  and  all  matters  relating  to  the 
administration  thereof,  as  if  it  had  original  jurisdiction  of  the 
estate. 

Vide  note  to  k  1438.    15  CsL  220;  97  CaL  192. 

^  148^  (J  104.)  The  transfer  of  a  proceeding  from  one 
court  to  another,  as  provided  for  in  the  preceding  section,  shall 
not  afi'ect  the  right  of  any  person  to  letters  testamentary  or  of 
administration  on  the  estate  transferred,  but  the  same  persons 
are  entitled  to  letters  testamentary  or  of  administration  on  the 
estate,  in  the  order  hereinbefore  provided.  If,  before  the  ad- 
ministration is  closed  of  any  estate  so  transferred,  as  herein  pro- 
vided, another  person  is  elected  or  appointed,  and  qualified,  as 
probate  judge  of  the  county  wherein  such  proceeding  was  origi- 
nally commenced,  who  is  not  disqualified  to  act  in  the  settle- 
ment of  the  estate,  and  the  causes  for  which  the  proceeding  was 
transferred  no  longer  exist,  any  person  interested  in  the  estate 
may  have  the  proceeding  returned  to  the  court  from  which  it 
was  originally  transferred,  by  filing  a  petition  setting  forth  these 
facts,  and  moving  the  court  therefor. 

Fule  note  to  ft  1431^ 

^  1438.  (^  J  04.)  On  hearing' the  motion,  if  the  facts  re- 
quired by  the  preceding  section  to  be  set  out  in  the  petition  are 
satisfactorily  shown,  and  it  further  appears  to  the  court  that  the 
convenience  of  parties  interested  would  be  promoted  by  such 
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change,  the  jadge  mnst  make  an  order,  transferring  the  proceed- 
ing back  to  the  probate  coort  where  it  w&a  originally  com- 
menced ;  and  the  clerk  of  the  coart  ordering  the  transfer  most 
transmit  to  the  clerk  of  the  coart  in  which  the  proceeding  was 
originally  commenced  a  certified  copy  of  the  order,  and  all  the 
original  papers  on  file  in  his  office  in  the  proceeding;  and  the 
court  where  the  proceeding  was  originally  commenced  «hall 
thereafter  have  jorisdiction  and  power  to  make  all  necessary 
orders  and  decrees  to  close  np  the  administration  of  the  estate. 

Stat.  1865-6, 328,  contained  the  exact  sabstance  of  last  three  sections. 

Stat.  1851, 460,  A'ead :  *'  Wxien  any  probate  judge,  who  would  other- 
wise be  authorized  tu  act,  shall  be  precluded  firom  acting  from  the  causes 
mentioned  in  the  preceding  section,  or  when  he  shall  be  In  any  manner 
interested  upon  a  representation,  and  due  proof  thereof  is  made  to  the 
probate  judge  of  an  adjoining  county,  sucli  judge  shall  be  vested  with 
all  the  powers  and  authority  of  the  proper  probate  judge.  In  relation  to 
the  proof  of  any  will  and  tlie  granting  of  letters  testamentary,  or  of 
administration  thereon,  and  the  granting  of  letters  of  administration  in 
cases  of  iniostacy.  and  shall  retain  jurisdiction  as  to  all  subsequent  pro* 
ceedlngs  in  regard  to  the  estate.** 

Stat.  1863-4. 369,  read :  **  §  104.  When  the  probate  court  of  any  county 
shall  be  precluded  from  admitting  to  probate  a  will,  or  granting  letteis 
testamentary  or  of  administration,  from  any  of  the  causes  mentioned  in 
tbe  preceding  section,  tlio  will  may  be  proved,  and  letters  testamentary 
or  of  administration  may  be  gninted,  and  nil  proceedings  necessary 
thereto  or  consequent  thereon  may  be  had  in  the  prol>ate  court  of 
an  adjoining  county,  and  the  probate  judge  and  probate  court  of  such 
adjoining  county  shall  be  vested  with  as  full  and  complete  power,  au- 
thority and  jurisdiction  in  the  premises  as  would  pertam  to  them  if  the 
testator  or  intestate  had  been  a  resident  of  such  adjoimng  comity  at  the 
time  of  Ills  death,  and  shall  retam  jurisdiction  in  all  subsequent  pro- 
ceedings In  relation  to  tbe  estate. 
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AETICLE  X. 

aSMOYALS  AND   SUSPENSIONS  IN   CERTAIN  CASES. 

Sbctiozt  14S6.    Saspension  of  powers  of  executor. 

1437.    Executor  to  have  notice  of  his  suspension,  and  to  be 

cited  to  appear. 
14S8.    Anf  party  interested  may  appear  on  hearing. 
1489.    Notice  to  flOwsoonding  executors  and  administrators. 
1440.   May  compel  attendance. 

^1436.  ($281.)  Whenever  the  probate  jndgenhas  reason  to 
believe,  from  his  own  knowledge  or  from  credible  information, 
that  any  executor  or  administrator  has  wasted,  embezzled  or 
mismanaged,  or  is  about  to  waste  or  embezzle  the  property  of 
the  estate  committed  to  his  charge,  or  has  committed  or  is  about 
to  commit  a  fraud  upon  the  estate,  or  is  incompetent  to  act,  or 
has  permanently  removed  from  the  state,  or  has  wrongfully  neg- 
lected the  estate,  or  has  long  neglected  to  perform  any  act  as 
such  executor  or  administrator,  he  must  by  an  order  entered  upon 
the  minutes  of  the  court  suspend  the  powers  of  sucb  executor  or 
administrator,  until  the  matter  is  investigated. 

Stat  18«1, 651.  sabBtltuted  the  words.  *'lt  shall  be  his  duty  **  for  *'  be 
mustr*  also,  "  has  b«come  "  for  "  Is  '*  before  the  word  "  incompetent.  * 

Stat.  1851, 485,  omitted  the  words,  '*  or  has  permanently  removed  ft'om 
the  State,  or  has  wrongfully  neglected  the  estate,  or  has  long  neglected 
to  perform  auy  act  as  such  executor  or  admlni^^tor ;  *  *  but  was  other- 
wise the  same  as  Stat.  1861. 

6CaL166;  lOCal.118. 

$  143T.  ($283.)  When  such  suspension  is^made,  notice 
thereof  must  be  given  to  the  executor  or  administrator,  and  he 
must  be  cited  to  appefir  and  show  cause  why  his  letters  should 
not  be  revoked.  If  he  fail  to  appear  in  obedience  to  the  citation, 
or,  if  appearing,  the  court  is  satisfied  that  there  exists  cause  for 
his  removal,  his  letters  must  be  revoked,  and  letters  of  adminis- 
tration granted  anew,  as  the  case  may  require. 

(  143&  ($  284.)  At  the  hearing,  any  person  interested  in 
the  estate  may  appear  and  file  his  allegations  in  writing,  show- 
ing that  the  executor  or  administrator  should  be  removed  ;  to 
which  the  executor  or  adminutrator  May  demur  or  answer ^  at 
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hereinbefore  provided.     The  issues  raised  must  be  kear4  and 
determined  by  the  court 

Stat  1851,485,  snbttltiited,  **8ucli  alleffations  shall  be  heard  and  de* 
termined  by  the  court/*  for  the  worda  italicized. 

^  1439.  (^285.)  If  the  executor  or  administrator  bat  ab- 
sconded or  conceals  himself,  or  has  removed  or  absented  himself 
from  the  state,  notice  may  be  given  him  of  the  pendency  of  the 
proceedings  by  pablication,  in  such  manner  as  the  court  may 
direct,  and  the  court  may  proceed  upon  such  notice  as  if  the  cita- 
tion had  been  personally  served. 

Stat.  1851,  485.  substitated  the  words,  "from  the  county**  for  ''or 
absented  hixoself  from  the  State." 

^  1440.  (^286.)  In  the  proceedings  authorized  by  the  pre- 
ceding sections  of  this  article,  for  the  removal  of  an  executor  or 
administrator,  the  court  may  compel  his  attendance  by  attach- 
ment, and  may  compel  him  to  answer  questions,  on  oath,  touch- 
ing his  administration,  and,  upon  his  i-efnsal  so  to  do^  may  com* 
mit  him  until  he  obey,  or  may  revoke  his  letters,  or  both. 

Stat.  1861, 652,  substituted  the  word  '*  chapter**  for  '*  article.** 

Stat  1851,485,  Inserted  "  Ave  **  before  the  words  **  preceding  se^tLons.** 

10  CaL  118. 
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CHAPTER  IV 

OP  THE  INVENTOBT  AND  COLLECTION  OP  THE 
EFFECTS  OF  DECEDENTS. 

ASTIOUB      1     InVESTOST.  APPBAISEHSirT  ASD  FOS8B8eiOir  OF 

B8TATB. 
II.     ElCBBZZLXMSNT  AVD  BUSBEBDEB  OF  PBOPBBT7  OF 

BBTAT& 


ARTICLE  L 

INTBHTORr,,  iPPBAISIMElIT  AND  POS8K8SION  OP    XSTATX. 

JSaoTiOB  14i3.   Inventory  to  be  letarned,  including  the  homeBtead. 
1444.    Appralaement  and  pay  of  appralMra. 

1446.  Oath  of  appraisers  and  inventory,  how  made. 
Ii4&    Inventory  to  account  formoneys.    If  all  money,  no 

appraisement  necessary. 

1447.  Effect  of  naming  a  debtor  executor 

1448.  Discharge  or  bequest  of  debt  against  executor. 

1449.  To  make  oath  to  inventory. 

1460.    Letters  may  be  revoked  for  n^leot  of  administrator. 

1451.    Inventory  of  after  discovered  property. 

1462.  Administrator  and  executor  to  possess  real  and  per- 
sonal estate. 

1453.  Executor  or  administrator  to  deliver  real  estate  to 
heirs  or  devisees  at  the  end  of  ton  months,  unless 
there  are  debts  to  be  satisfied. 

§  1443.  (^  105.)  Every  executor  or  administrator  must 
make  and  return  to  the  court,  at  its  first  term  after  his  appoint- 
ment, a  true  inventory  and  appraisement  of  all  the  estate  of  the  de- 
cedent, including^  the  homestead,  if  any^  which  has  come  to  his 
possession  or  knowledge. 

a6CaL506. 

^  1444.  (}  106.)  To  make  the  appraisement,  the  probate 
judge  or  cosrt  must  appoint  three  disinterested  persons  (any  two' 
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of  whom  may  act)  who  are  entitled  to  receive  a  reasonable  com- 
pensation for  their  services,  not  to  exceed  Jive  dollars  per  day, 
to  be  allowed  by  the  court  or  judge*  The  appraisers  mustj 
with  the  inventory,  Jile  a  verified  account  of  their  services  and 
disbursements.  If  any  part  of  the  estate  is  in  any  other  county 
than  that  in  which  letters  issued,  appraisers  thereof  may  be  ap- 
pointed, either  by  the  probate  jodge  haring  jurisdicdoo  of  the 
estate  or  by  the  probate  judge  of  such  other  county,  on  request 
of  the  judge  having  jurisdiction. 

Stat.  1861,  634,  substitated  the  words,  *^for  the  purpose  of  mak* 
,  mg"  for  "t6  make;"  al30,  for  the  first  italicized  words,  the  words  fol- 
lowing: '^to  be  allowed  by  the  court  or  Judge;  their  compensation  as 
allowed  shall  be  in  the  form  of  a  bill  of  items  of  their  services,  including 
all  necessary  disbursements,  which  shall  be  sworn  to  by  them  and  filed 
with  the  inventory,  and  which  shall  not  exceed  five  dollars  per  day.  If 
only  one  day's  services  are  charged,  the  bfll  need  not  be  sworn  to.** 

Stat.  1851, 460,  was  same  as  1861,  omitting  the  words  "  including  all 
necessary  disbursements;"  also,  "if  only  one  day's  services  are  cliaxged, 
the  bill  need  not  be  sworn  to;**  also  the  words  "or  court**  and  "or 
Judge." 

^  1445.  (^  107.)  Before  proceeding  to  the  execution  of 
their  duty,  the  appraisers^  before  any  officer  authorized  to  ad- 
minister oaths,  must  take  and  subscribe  an  oath,  to  be  attached 
to  the  inventory,  that  they  "virill  truly,  honestly  and  impartially 
appraise  the  property  exhibited  to  them,  according  to  the 
best  of  their  knowledge  and  ability.  They  most  then  proceed 
to  estimate  and  appraise  the  property ;  each  article  must  be  set 
down  separately,  with  the  value  thereof  in  dollars  and  cents, 
in  figures,  opposite  to  the  articles,  respectively ;  the  inventory 
must  contain  all  the  estate  of  the  decedent,  real  and  personal,  a 
statement  of  all  debts,  partnerships  and  other  interests,  bonds, 
mortgages,  notes  and  other  securities  for  the  payment  of  money 
belonging  to  the  decedent,  specifying  the  name  of  the  debtor 
in  each  security,  the  date,  the  sum  ori^uially  payable,  the  in- 
dorsements thereon,  (if  any)  with  their  dat^s,  and  the  sum  which, 
in  the  judgment  of  the  appraiser,  may  ba  collected  ou  each 
debt,  interest  or  secarity  ;  the  inventory  must  sbow,so  far  as  the 
same  can  be  ascertained  by  the  executor  or  the  administrator,  what 
portion  of  the  property  is  community  property  and  what  portion 
is  the  separate  property  of  the  decedent. 

Stat.  1851, 460,  omitted  the  last  clause,  beginning, "  ths  fcoventoiy  must 
■bow,"  Ao. 
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f  1446.  (^  it)8,)  The  inTentorj  must  also  contain  an  ac- 
eoant  of  all  moneyB  belonging  to  the  decedent  which  have  come 
to  the  hands  of  the  executor  or  administrator ;  and  if  none,  the 
fact  mast  be  so  stated  in  the  inventory.  If  the  whole  estate  con- 
sists of  money,  there  need  not  be  an  appraisement,  hut  an  in- 
Tentory  must  be  made  and  returned  as  in  other  cases 

Stat.  1865-6,  765,  Inserted  the  words,  **  shall  have  come  to  his  hands,'* 
between  "  none  "  and  '*  the  feet." 

Stat.  1851, 460,  omitted  the  last  sentence. 

^  1447.  (^  109.)  The  naming  of  a  person  as  ezecntor  does 
not  thereby  discharge  him  from  any  jnst  claim  which  the  testator 
has  against  him,  but  the  claim  must  be  included  in  the  inventory, 
and  the  executor  is  liable  for  the  same,  as  for  so  much  money  in 
his  hands,  when  the  debt  or  demand  becomes  due. 

Stat  1861,  461,  subBtaatlally  the  same,  iBBertiag  the  words,  **iB  a 
will "  itfter  **  as  executor.'' 

^  1448.  (^  110.)  The  discharge  or  bequest  in  a  will,  of  any 
debt  or  demand  of  the  testator  against  the  executor  named,  or 
any  other  person,  is  not  valid  against  the  creditors  of  the  deoe< 
dent,  but  is  a  specific  bequest  of  the  debt  or  demand.  It  must 
be  included  in  the  inventory,  and  if  necessary,  applied  in  the 
payment  of  the  debts.  If  not  necessary  for  that  purpose,  it  * 
must  be  paid  in  the  same  manner  and  proportion  as  other  specific 
legaciet. 

Stat.  1851,  461,  substantially  the  saae,  insertingr  the  words  "^la  his 
will"  after  "named." 

4  1440.  (^  111.)  The  inventory  must  be  signed  by  the  ap- 
praisers, and  the  executor  or  administrator  must  take  and  sub- 
scribe an  oath  before  an  ofScer  authorized  to  administer  oaths, 
that  the  inventory  contains  a  true  statement  of  all  the  estate  of 
the  decedent  which  has  come  to  his  knowledge  and  possession, 
and  particularly  of  all  money  belonging  to  the  decedent,  and  of 
all  just  claims  of  the  decedent  against  the  affiant.  The  oath 
must  be  indoi'sed  upon  or  annexed  to  the  inventory. 

Stat.  1861, 685,  inserted  the  words,  **  before  the  probate  judge,  or  t'o.e 
cleric  of  the  court,  or  any,"  between  "  oath  "  and  "  officer;"  also  substi- 
tuted "  the  executor,  or  administrator  "  for  "  affiant." 

Stat.  1851,461,  was  same  as  1861,  omitting  thereflrom  the  words,  '*or 
any  officer  authorized  to  administer  oaths." 


A 
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^  1450*  (}  112.)  If  an  executor  or  administTBtor  neglects 
or  refases  to  return  the  inventory  within  the  time  prescribed,  or 
within  sach  fnrther  time,  not  exceeding  two  months,  which  the 
court  or  judge  shall  for  reasonable  eause  allow,  the  court  may, 
upon  notice,  revoke  the  letters  testamentary  or  of  administration; 
and  the  executor  or  administrator  is  liable  on  his  bond  for  any 
injury  to  the  estate,  or  any  person  interested  therein,  arising 
from  such  failure. 

Stat.  1861, 685,  snbstitnted  the  words,  **  wltb  or  withoat  notice  **  for 
**■  upon  notice;'*  also,  **  for  any  injury  sustained  by  the  estate  by  his  neg- 
lect/' for  the  words,  '*  for  any  Infuiy  to  the  estate,  or  any  person  Inter- 
ested therein,  arising  flrom  such  failure/* 

Stat  1851. 461,  omitted  tnm  1861.  the  words,  "  or  Judge  **  and  **  with  or 
without  nouce.** 

$  1451.  ($  113.)  Whenever  property  not  mentioned  in 
an  inventory  that  is  made  and  Jiled^  comes  to  the  possession  or 
knowledge  of  an  executor  or  administrator,  he  must  cause  the 
same  to  be  appraised  in  the  manner  prescribed  in  this  article,  and 
an  inventory  thereof  to  be  relumed  within  two  months  after  the 
discovery ;  and  the  making  of  such  inventory  may  be  enforced, 
after  notice,  by  attachment  or  removal  from  office. 

Stat.  1S51, 461,subetitnted  **  chapter  **  for ''  article ;"  omitted  **  thersof  ** 
after  '•  inventory ' *  and  inserted  ft  after  *'  discoveiy.' 

•  ^  1469.  ($  114.)  The  executor  or  administrator  is  entitled 
to  the  possession  of  all  the  real  and  personal  estate  of  the  dece- 
dent, and  receive  the  rents  and  profits  of  the  real  estate  until  the 
estate  is  settled,  or  until  delivered  over  by  order  of  the  probate 
court  to  the  heirs  or  devisees ;  and  must  keep  in  good  tenantable 
repair  all  houses,  buildings  and  fixtures  thereon,  which  are 
under  his  control.  T^e  heirs  or  devisees  may  themselves,  or 
jointly  with  the  executor  or  administrator,  maintain  an  action 
for  the  possession  of  the  real  estate^  or  for  th^  purpose  of  quiet- 
ing the  title  to  the  same,  against  any  one  except  the  executor  or 
administrator. 

Stat.  1851, 461.  substitttted  the  words,  *'  shall  have  a  right  to  the  **  for 
••  is  enUtled  to  the.** 

7Cal.230;  10  Cal.  120;  15  Cal.  260;  18  Cal.  459;  20Cal.627:  22Cal. 
516:  23Cal.29;  24CaL88;  29  Cal.  510;  31  CaL604;  33Cal.667;  S7  CaL431. 
42  Oal,  463. 

$  1453.     ($114.)    Unless  it  satisfactorily  appears  to  the  pro- 
'e  court,  that  the  rents,  issues  and  profits  of  the  real  estate  for  a 
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longer  period,  are  necessary  to  be  received  by  the  ezecotor  or 
admiuistrator,  wherewith  to  pay  the  debts  of  the  decedent ; 
or  that  it  will  probably  be  necessary  to  sell  the  real  estate  for  the 
payment  of  snch  debts ;  at  the  end  of  ten  months  from  the  first 
pnblication  of  the  notice  to  creditors,  the  coart  must  direct  the 
execntor  or  administrator  to  deliver  possession  of  all  the  r<^ai 
estate  to  the  heirs  at  law  or  devisees. 

20  Cal.  627 ;  29  Cal.  514 ;  31  Cal.  eOA. 
€.  C.  P.- 
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ARTICLE  n. 

FMBEZZtKMEhT  AND  ffURKENDEROF  PROPERTY  OP  THE  ESTATIC. 

bKCTiONl458.   Embezzling  estate  before  grant  of  letters  teBtamen* 
tary. 

1459.  Citation  to  person  suspected  to  have  embezzled  es- 

tate, etc. 

1460.  Befhsal  to  obey  citation,  penalty  A>r,  and  for  em- 

bezzlement.   May  be  compelled  to  disclose  by 
imprisonment.    Liable  for  double  damages. 

1461.  Persons  entrusted  with  estate  of  decedent  may  be 

9ited  to  account. 

^  1458.  (^  116.)  If  any  person,  before  the  granting  of  let* 
tera  testamentary  or  of  adminiBtration,  embezzles  or  alienates  any 
of  the  moneys,  goods,  chattels  or  effects  of  a  decedent,  he  is 
chai^^able  therewith  and  liable  to  an  action  by  the  executor  or 
administrator  of  the  estate,  for  double  tbe  value  of  the  property 
so  embezzled  anti  alienated,  to  be  recovered  for  tbe  benefit  of 
the  estate. 

14Cal.252;  29CaL61S. 

^  1459.  (j^  117.)  If  any  executor,  administrator  or  other 
person  interested  in  the  estate  of  a  decedent  complains  to  the 
probate  judge,  on  oath,  that  any  person  is  suspected  to  hitte 
concealed,  embezzled,  smuggled,  conveyed  away  or  disposed  of 
any  moneys,  goods  or  chattels  of  the  decedent,  or  has  in  his  pos- 
session or  knowledge,  any  deeds,  conveyances,  bonds,  contracts 
or  other  writings,  which  contain  evidences  of,  or  tend  to  disclose 
the  right,  title,  interest  or  claim  of  the  decedent  to  any  real  or 
personal  estate,  or  any  claim  or  demand,  or  any  last  will,  the 
judge  may  cite  such  person  to  appear  before  the  probate  court, 
and  may  examine  him  on  oath  upon  the  matter  of  such  com- 
plaint. If  such  person  is  not  in  the  county  where  letters  have 
i)een  granted,  he  may  be  cited  and  examined,  either  before  the 
probate  court  of  the  county  where  he  ii  fotmd,  or  before  the 
court  iBBUtng  the  citation*    But  if  in  the  latter  case  he  appeur« 
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and  is  foond  innocent,  his  necessary  expenses  mnst  be  allowed 
him  oat  of  the  estate. 

Stat.  1851, 462.  inserted  the  words,  ''heir,  legatee,  creditor/*  between 
"  administrator  *'  and  **  or  other  person." 

1460.     (^  118.)     If  the  person  so  cited  refuses  to  appear 

fandl^uiit  to  an  examination,  or  to  answer  sach  interrogatories 
as  ma^be  pnt  to  him,  toachinsr  the  matters  of  the  complaint,  the 
V  court  mflj^  by  warrant  for  that  purpose,  commit  him  to  the 

^  county  jail^^ere  to  remain  in  close  custody  until  he  submits  to 

)  the  order  of\fae  court  or  is  discharged  according  to  law.    If, 

I  upon  such  exani^ation,  it  appears  that  he  has  concealed,  em- 

f  bezzled,  smuggledScpnveyed  away  or  disposed  of  any  moneys, 

goods  or  chattels  of  tlW  decedent,  or  that  he  has  in  his  possession 
or  knowledge,  any  deeoa.  conveyances,  bonds,  contracts  or  other 
writings,  tending  to  discKee  the  right,  title,  interest  or  claim  of 
the  decedent  to  any  real  oF^rsonal  estate,  claim  or  demand, 
or  any  lost  will  of  the  decedenL  the  probate  court  may  make  an 
order  requiring  such  person  to  dndose  his  knowledge  thereof  to 
the  executor  or  administrator,  anii  may  commit  him  to  the 
county  jail,  there  to  remain  until  theokder  is  complied  wither  lie 
is  discharged  according  to  law  ;  and  al^ich  interrogatories  and 
answers  must  be  in  writing,  signed  by  tlmparty  examined,  and 
filed  in  the  probate  court.  The  order  for  st^i  disclosure,  made 
upon  such  examination,  is  primary  eyidence  oWhe  right  of  such 
administrator  to  such  property,  in  any  action  D^ught  for  the 
recovery  thereof;  and  any  judgment  recovered  thoi^in  must  be 
for  double  the  value  of  the  property  as  assessed  by  iSe  court  or 
jury,  or  for  return  of  the  property,  and  damages  inl^dition 
thereto,  equal  to  the  value  of  such  property.  In  addition!^ the 
examination  of  the  party,  witnesses  may  be  produced  and  e: 
ined  on  either  side. 

Stat.  1861, 689,  inserted  the  words,  ^' or  her**  after  *'tohIm,**  and  also 
after  '* purpose  commit  him;'*  also  the  words,  **or  she**  before  *^  sub- 
mit;  *  *  also  substituted  *'  which  contain  evidences  of  or  tend  * '  for  "  tend- 
ing;" also  the  word  "primary,"  for  "prwiwi /ocfe.** 

Stat.  1860, 357,  omitted  all  after  the  words, "  filed  in  the  probate  court  ;** 
also  inserted  **to  deliver  the  same**  l>etween"  such  person**  and  "to 
disclose.** 

Stat.  1851, 462,  contained  only  the  first  sentence  of  §  1460,  omitting  the 
words,  "or  is  discharged  according  to  law,**  and  added  thereto  the 
words,   "  and  all  such  intorrogatories  and  answers  shall  be  in  writing 
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and  shall  be  signed  by  the  party  examined  and  flled  tn  th«  probate 
court.'* 

$  14:61.  (^  119.)  The  prooate  jnage,  upon  the  complaint,  on 
oatli,  of  any  executor  or  adminiBtrator,  may  cite  any  person  who 
had  been  entrusted  with  any  part  of  the  estate  of  the  decedent,  to 
Hppear  before  such  court,  and  require  him  to  render  a  full  ac- 
count, on  oath,  of  any  moneys,  goods,  chattels,  bonds,  accounts 
or  other  property  or  papers  belonging  to  the  estate,  which  have 
come  to  his  possession  in  trust  for  the  ezeentor  or  administrator , 
and  of  his  proceedings  thereon ;  and  if  the  person  so  cited  refuses 
to  appear  and  render  such  account,  the  court  may  proceed 
n  gainst  him  as  provided  in  the  preceding  section* 

Stat.  1851«  462,  substttated  the  wozd  '*  answer  **  Ibr"  render.** 
47  OaL  170. 
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CHAPTER  V. 

OP  THE  PROVJSION   FOR  THE  SUPPORT  OF   THE 
FAMILY,  AND  OF  THE  HOMESTEAD. 

Abticlb     I.     Of  the  PBoyisioir  fob  the  buffobt  of  'ihe 

FAMILY. 
II.     Of  the  HOMESTEAD. 


ARTICLE  I 

OF   THE  PROVISION  FOR  THE  SOePORt  OF  THE   FAMILY. 

Section  1464.    Widow  and  minor  children  may  remain  in  deoe> 
dent's  honse,  etc. 

1465.  All  property  exempt  from  exeeation  to  be  set  apart 

for  use  of  family. 

1466.  May  make  extra  aJlowance. 

1467.  Payment  of  allowance. 

1468.  Property  set  apart,  how  apportioned  between  widow 

and  children. 

1469.  Estates  less  than  fifteen  hundred  dollars  to  go  to 

wife  and  child ;  those  less  than  three  thousand  to 
be  summarily  administered. 

1470.  When  all  property  to  go  to  children. 

^  1464.  (^  120.)  When  a  person  dies  leaving  a  widow  or 
minor  children,  the  widow  or  children,  until  letters  are  granted 
and  the  inventory  is  returned,  are  entitled  to  remain  iu  possess- 
ion of  the  homestead,  of  all  the  wearing  apparel  of  the  ^imily, 
and  of  all  the  household  furniture  of  the  decedent,  and  are  also 
entitled  to  a  reasonable  provision  for  their  support,  to  be  allowed 
by  the  probate  judge. 

Stat.  1851,  4(K2-3,  inserted  "child  or**  between  "minor**  and  "chU- 
dren'';  also  between  "widow*'  and  ** children.** 

UCaL47;  29CaLS13. 

^  1465.  (^  121.)  Upon  the  return  of  the  inventory,  or  at 
any  subsequent  time  during  the  administration,  the  court  or  the 
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probate  judge  may,  on  his  own  motion  or  on  petition  therefor, 
Bet  apart  for  the  use  of  the  surviving  hnsband  or  wife,  or  the 
miuor  children  of  the  decedent,  all  property  elempt  from  execn- 
tion,  including  the  homeetead  selected,  designated  and  recorded. 
If  none  has  been  selected,  designated  and  retarded,  the  judge  or 
the  court  must  select,  designate^  set  apart  and  cause  to  be  re- 
corded, a  homestead  for  use  of  the  persons  hereinbefore  named, 
in  the  manner  provided  in  article  two  of  this  chapter,  out  of  the 
real  estate  belonging  to  the  decedent. 

Stat.  186»-70,  400,  Inserted  ''child  or"  between  '* minor**  and  «*chU- 
dren  '* ;-  alao  "personal  **  before  "  property  " ;  also  substituted  the  words 
*'as  designated  by  the  general  homestead  laws,  or  by  section  one  hun- 
dred andtwenty-four  of  this  act,**  for  all  that  follows  ''homestead  "  in 
S14a5. 

Stat  1867-8, 172,  read  "•  Section  121.  Upon  the  return  of  the  inventoiy, 
or  at  any  aubsequent  time  during  the  administration,  the  court  or  pro- 
bate judge  nay  set  apart,  for  the  use  of  the  family  of  the  dtccascd,  all 
Cersonal  property  which  is  by  law  exempt  from  execution;  ani  if  no 
omestcad  has  been  selected  under  the  general  homstead  law.  shall  also 
set  apart,  for  the  use  of  the  family  as  a  homestead,  the  dwelling-house 
occupied  and  used  by  the  family  as  a  residence  at  tlie  time  of  such  de- 
cease, if  uwned  by  the  deceased;  provided^  however,  that  fmch  home- 
atead  shall  not  include  more  than  twenty  acres  of  lund,  wilh  tnc  dwelling- 
house  thereon,  if  situated  without  the  limits  of  an  incorporated  city,  town 
or  village,  or  more  than  one  lot  of  land  in  any  incorporitvcd  city,  town  or 
village,  with  the  dwelling-house  thereon,  to  ue  selected  by  tlje  wlduw,  if 
tlicre  be  one,  and  if  not,  then  by  the  probate  Judge,  and  not  to  exceed  in 
value  the  sum  of  five  thousand  dollars.  If  the  homestead  selected  by  the 
husband  and  wife,  or  either  of  them,  nnder  the  general  homestead  law. 
h  IS  been  Included  in  the  inventory,  it  shall  be  set  off  to  the  survivor  of 
litem,  free  from  any  furtlier  administration  as  a  part  of  the  estate;  pro- 
vided, that  MO  lien  or  incumbrance  upon  such  homestead  premises  siiall 
be  in  any  way  affected  by  any  of  the  provisions  of  ^his  act.^* 

Stat.  1865-6.  850,  was  same  in  substance  as  stat.  1869-70,  substUjiting 
the  words  *'tne  family**  for  "the  husband  or  wifo,  or  minor  cLild  or 
children  " ;  adding  also,  the  words,  *'  whether  the  same  has  been  recorded  ^ 
and  dedicated  as  such,  or  not ;  provided,  that  no  lien  or  incumbrance  upon 
such  homestead  premises  shall  be  in  any  way  affected  by  any  of  the  pro- 
visions of  this  act** 

Stat.  1861, 636,  same  as  stat.  1869-70,  substituting  '*  the  family  **  lor  "  the 
husbaul  or  wife,  or  the  minor  child  or  children." 

Stat  1851,  463,  H  121,  read:  "Upon  the  return  of  the  inventory,  the 
court  bball  set  apart,  for  the  use  of  the  widow,  or  minor  child  or  cbildren, 
all  property  which  is  by  law  exempt  ftom  execution,  or  bo  much  of  such 
property  as  may  have  belonged  to  the  deceased.** 

8  Cal.  509;  23  Cal.  417;  29  Cal.  103;  35  Cat  312,  S23;  36  Gal.  16;  37  Cal. 
181;  39  Cal.  666:  47  OaL  80. 

(  14:66.     ((  122.)     If  the  amount  set  apart  be  insnificient  for 
the  support  of  the  widow  and  children,  or  either,  the  probato 
court  or  judge  must  make  such  reasonable  allowance  ont  of  the  ' 
estate  as  shall  be  necessary  for  the  maintenance  of  the  family, 
accordiug  to  their  circumstances,  during  the  progress  of  the 


475 


FA.M1LT. 


^  1466-1^9 


fiettlement  of  the  estate  ;  which,  in  case  of  an  insolyent  estate, 
mast  not  be  longer  than  one  year  after  granting  letters  testa- 
mentary or  of  administration. 

Stat.  1861, 636,  Inserted  "and  chUd  or**  for  "and.** 

Stat.  1851, 463,  was  same  as  stat.  1861,  omitting  '*  or  judge  ** ;  and  Insert 
ing  at  the  beginning  the  words,  "If  the  whole  proper^  exempt  by  law 
be  not  included  in  the  inventory,  and.** 

39  Cat.  86. 

^  1467.  (^  123.)  Any  allowance  made  by  the  conrt  or 
judge,  iu  accordance  with  the  proTisionB  of  this  article f  mnst  be 
paid  in  preference  to  all  other  charges,  except  funeral  charges 
and  expenses  of  administration  ;  and  any  such  allowance,  when- 
ever made,  may,  in  the  discretion  of  the  court  or  judge,  take  ef- 
fect from  the  death  of  the  decedent. 

Stat  1863-4, 370,  read  *'  chapter  **  instead  of  "  article  ** ;  also  "  testator 
or  intestate**  instead  of  "decedent**;  also  iniserted  the  words  "by  the 
administrator**  between  "paid**  and  "in preference.** 

Stat.  1861,  636,  wa«  same  as  stat  1863-4,  omitting  the  last  clause,  begin- 
ning with  the  words  "and  any.** 

Stat  1851,  463,  was  same  as  stat  1861,  snbstltating  the  words  "of  the 
preceding  section  **  for  "  of  this  chapter.** 

^^^1^68.  (^  125.)  When  property  is  set  apart  for  the  use  of 
the  fkm^l^^ii^ccordanoe  with  the  provisions  of  this  chapter,  if 
the  decedent  leff^Ncjdow  and  no  miner  child,  snch  property 
is  the  property  of  the  wilNi^^[f  he  left  also  a  minor  child  or 
children,  the  one-half  of  succ^ii^TO^ty  shall  belong  to  the 
widow  and  the  remainder  to  the  chiid^^Hi^nnal  shares  to  the 
children,  if  there  are  more  than  one.  If  lliiiiii  ni  tufc^jnilii  i  .  the 
whole  belongs  to  the  minor  child  or  children.  ^^^^^^ 

23  CaL  417;  29  Cal.  104;  35  Cal. 323. 

b^69.  ($  1L>6.)  If,  on  the  return  of  the  invratory  of  the 
estate  oONl4fit^state,  it  appears  that  the  value  of  the  whole  estate 
does  not  exceelNii^nm  of  fifteen  hundred  dollarsy  the  probate 
court,  by  a  decree  foMlihi^iirpose,  mnst  assign  for  the  nse  and 
support  of  the  widow  andm^liiij^bild  or  children,  if  there  be  a 
widow  or  minor  child,  and  if  nowM(^v,  then  for  the  children, 
if  there  are  any,  the  whole  of  the  estate^lCK^the  payment  of 
the  expenses  of  his  last  illness,  fnnend  charge^n^xpenses  of 
the  administration,  and  there  mnst  be  no  further  proc^Nlj^srs  iu 
the  administration  unless  further  estate  be  discovered  ;  and 
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Uppeore  that  the  valne  of  the  whole  estate  does  not  exceed 
the  I  mThlf^^i  in  thousand  dollars^  it  is  io  the  discretion  of  the 
probate  i  iiiiiM^i'iMjmiiiiiii  with  the  regular  prooeedings,  or  any 
part  thereof,  presonbSCNl^his  tWe,  and  there  most  be  bad  a 
summary  administration  of  tfi^ime,  and  an  order  of  distribn- 
tiou  thereof  at  the  end  of  six  months  afHw^lgeiBBaiDg  of  letters ; 
the  notice  to  creditors  mnst  be  given  to  pr^i^t^heir  claims 
within  foar  months  after  the  tirst  pablication  of  sach  n5tSat|^^(2 
those  not  so  presented  are  barred  as  in  other  cases. 

Stat.  1861, 636,  read,  '*flve  hundred  dollars  **  Instead  of  "fifteen  bund 
red  dollars",  and  "one  thousand  dollars"  instead  of  *' three  thousand 
dollars";  also  suhsUtuti'd  the  words,  "the  widow  and  minor  child  or 
children,  if  there  be  no  widow,"  for  the  words,  "  the  widow  and  minor 
child  or  children,  if  there  be  a  widow  or  minor  child,  and  if  no  widow, 
then  for  the  children,  if  there  are  any." 

Stat.  1851, 484,  omitted  all  following  the  word  "  discovered  " ;  and  the 
words  *"  expenses  of  his  last  Illness  " ;  read  '*  five  hundred  dollars  "  in- 
stead of  "fifteen  hundred  dollars  "i  also,  substituted  the  words,  "the 
widow  and  minor  children  of  the  intestate,  or  for  the  support  of  the 
minor  child  or  children,  if  there  be  no  widow,"  for  the  words  last  quoted 
under  stat.  1861,  supra. 

$  1470.  (^  127.)  if  the  widow  has  a  maintenance  de- 
rived from  lier  own  property  eqaal  to  the  portion  set  apart  to 
her  by  the  preceding  sections  of  this  article,  the  whole  property 
so  set  apart,  other  than  her  half  of  the  homestead,  must  go  to 
the  minor  children. 
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ARTICLE  II.. 

OF  THE  HOMESTEAD, 

Ssonoir  1474.    Bights  of  survivor  to  homestead. 

147&  Selected  and  recorded  homestead  set  off  to  person 
entitled.  Subsisting  liens  to  be  paid  by  solvent 
estate. 

1476.  Appraisers  to  carve  out  of  the  original  exceeding 

five  thousand  dollars  in  value,  a  homestead,  and 
report  the  same. 

1477.  Beport  of  the  appraisers.    MiOoi^ty  and  minority, 

which  may  be  confirmed. 

1478.  Bay  to  be  set  for  coLfirming  or  rcijeoting  the  report 

of  the  appraisers.    Appeal. 

1479.  If  report  rejected,  other  appraisers  api>ointed.    If 

again  rejected,  partition  suit  to  be  brought. 

1480.  Instead  of  dividing  the  homestead,  who  may  take  a 

deed  thereof  at  appraised  value. 

1481.  If  no  homestead  is  selected  and  recorded  prior  to 

death  of  decedent,  one  may  be  petitioned  for. 

1482.  Court  to  direct  partition  suit  in  the  district  court, 

when.    Proceedings  thereon. 

1483.  If  property  is  common  or  separate,  court  to  cause 

appraisement  and  admeasurement  to  be  made. 

1484.  New  appraisement,  when  ordered.    Instead  of  deed- 

ing property  at  appraised  value,  public  sale  to  be 

ordered,  when. 
1486.    Costs,  to  whom  chargeable.    Persons  succeeding  to 

rights  of  homestead  owners  have  all  their  powers 

and  rights. 
1486.    Certified  copies  of  certain  orders  to  be  recorded . 

/The  homestead  selected  by  the  husband  and  wife, 
or  either  oTrRSliv^jjTing  their  coverture,  and  recorded  while 
both  are  living,  on  thedeStll^i^Jj^hnsband  or  wife,  vests  abso- 
lutely in  the  survivor,  and  is  not7noi^itttIi|^)roceed8  of  a  sale 
thereof,  subject  to  the  payment  of  any  debto^MKAi^^Lfoii- 
iracted  by  or  existing  against  the  bueband  and  wife,  or 
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(4  lai.)  If  !^ 

prior  lo  Ihe  de&th  of  the  d^ydeat  i>  returned  ii 
appraised  at  not  exceediuf;  fl^  thouBUid  dotlan  ill  viilne,  Ihe 
probata  court  maU  by  order  i 
itlelsTCsted  b;  the  preceding  ^tion.    If  tliere  ue  BnbBiEtin;; 

:  of  tbe  fonda  of  the  estate,  if  th^rem^a  gnCBcieiit  for  iliU 
porpoBB,  after  Ihe  paymetit  of  all  cUms  allowed  igaiUBt  tiia 


(N.  S.)    If  tbe  bameatead,  aa  aelt\ 
)e  apprised  at  more  than  five  ibonBaud  dollBni\ 
mnet,  before  they  nuke  their  rel 
MicU  poirlion  of  the  original  homettead,  iaelodiiig  u 
Dr  Bueh  portion  of  ibe  reaidence  aa  doea  not  exceed  fiV\jbun»ind 
dollars  in  valQe,  luid  make  report  thereof.   glTing  II 
bouLida  and  fall  deacriptjon  of  the  property  and  appurtib 

It  apart  aa  a  homealead  ;   the  apptaisan  □ 

game  time  report  the  value  of  the  entire  bonae,  if  >.u,;j   »,  ^o 

putitiooed  it ;  nlea,  the  house  and  Ibe  largeal  portion  of  the  iU' 
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mediately  a4)aceiit  land  and  baildinga  -which  together  do  not  ex* 
ceed  iive  thousand  dollars  in  value. 

^  1477.  (N.  S.)  Any  two  of  the  appraisers  concurriug  may 
di$«charge  the  duties  imposed  upon  the  three,  and  make  the  re* 
port.  A  dissenting  report  may  be  made  by  the  third  appraiser. 
The  report  must  f>tate  fnlly  the  acts  of  the  appraisers.  Both  re- 
ports may  be  heard  and  considered  by  the  court  in  determining 
a  confirmation  or  rejection  of  the  majority  report,  but  th^  mi* 
nority  report  must  in  no  case  be  confirmed. 

(K.  S.)  When  the  report  of  the  appraisers  is  filed, 
the  couT^i^gt  set  a  day  for  hearing  any  objections  thereto,  from 
nny  one  intereSl^i^n  the  estate.  There  must  be  given  the  same 
noiiw  thereof  as  ism|t^^red  in  article  one,  chapter  two,  of  the 
probate  of  a  will.  The  oll^s^ons  must  be  in  writing,  and,  to- 
gether with  such  witnesses  as  m5^%j^produced  for  and  against 
tl]£  report,  be  beard  by  the  court.  Ifnl^i^^urt  is  satisfied  that 
the  appraisement,  or  the  partition  and  appraiK)lttj;^t|Was  fairly 
and  lioncstly  conducted  and  made,  the  report,  appnu^tBQnt  and 
partition  must  be  confirmed  ;  if  not,  rejected.  ^^^ 

^470.  (K.  SO  If  the  report  is  rejected  and  no  appeal 
taUeiS^refrom,  or  if  from  any  cause  the  first  appraisers^in  to 
make  tu^^^uircd  report)  the  court  must  appoint  tbrea^^inter- 
csted  housen^lUcrs,  residents  of  the  county,  to  app^e  and  ad* 
measure  the  h(%cRtead,  who  must  be  swoiiUnereto,  perform 
the  duties  and  maN^epoit  thereof,  an^^e  same  proceed- 
ings for  the  confirmaiioh^r  rejectionJiirereof  must  be  had,  as 
provided  in  the  two  preceul^Hcrt^ffs.  If  the  report  is  again 
rejected,  and  no  appeal  is  take^^^e  court  must  direct  the  home- 
stead claimant  to  bring  hcO'ai  foNfjnrtition  of  the  homestead, 
in  the  district  oonrt,  and  ''iast  set  aparNj^o  homestead  as  directed 
by  the  district  court^ 

$  1480.     rVoO     Instead  of  dividing  a  luJI^orthe  land 
embnicedbn^e  homestead  selected  and  recorded,  u^^rson  en- 
titled t^^  homestead  by  dei^cent  has  the  right  to  payl^'^e  es* 
BtH^i^c  excesd  of  value  &t  Which  the  same  is  appruisea 
^e  thousand  dollars,  and  the  court  must  make  an  order  diiecti? 


or 


S 
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{^  executor  or  administrator  to  execute  a  deed  therefor,  convc 
iug^  bim  all  the  interest  of  the  estate  therein.  If  the  clainnnt 
decl^s  to  make  sncb  payment,  and  prefers  receiving  the  J^lne 
of  th^homestead  rather  than  a  partition  between  him  ^fd  the 
estate,  Viy  of  .the  heirs  or  devisees  may  pay  the  appraised 
value  ancftteke  a  deed  from  the  estate  and  the  homeswad  claim* 
ant.  Fivelhousand  dollars  of  the  purchase  money  mst  be  paid 
by  order  of  Ulte  court,  to  the  person  entitled  to  tbynomestead. 

$  1481.  (X^B.)  If  no  homestead  is  seiecte^^esignated  and 
recorded  prior  t^khe  death  of  the  decedent,  wr  of  the  persons 
named  in  section  fourteen  hundred  and  seveiWy-four,  entitled  to 
succeed  to  a  homesl^d,  may  petition  the^obate  court  to  ad- 
measure, appraise  anoVet  apart  to  themyThomestead,  from  the 
real  estate  belonging  tVthe  decedent^The  petition  must  set 
forth  the  name  of  the  p^ioner,  hisXelation  to  decedent,  the 
land  from  which  it  is  desireVto  ma^the  selection,  the  portion 
thereof  selected  and  its  estimkted^alue,  and  whether  the  same 
is  community  or  separate  prop^lyrof  the  decedent,  or  owned  by 
decedent  as  joint  tenant,  or  tenj^in  common. 

10  Cal.  296 ;  35  Cal.  SL'S ;  37  Cal. jC  ^7  CU.  80. 

^  1483.  (N.  S.)  If  the  Mnd  fh)i^97hich  the  selection  of  the 
homestead  is  to  be  made  is^ned  by  tlndecedent  as  joint  tenant, 
or  tenant  in  common,  tl^  probate  coui\naust  so  order,  and  the 
execntor  or  administr^lBr  must  proceed  t<Miave  partition  thereof 
made  by  action  in  tl^district  court,  as  pwided  in  this  code  ; 
and  when  partitio^  so  made  and  certified  to^he  probate  court, 
the  probate  courtyiust,  if  the  portion  set  apart^the  estate  does 
not  exceed  five  jnousand  dollars  in  value,  set  thmime  apart  to 
the  claimant,  if  entitled  thereto,  and  cause  thel^me  to  be  re- 
corded ;  or,  ira  sale  is  had  of  the  land  by  decree  oMhe  district 
or  probate^Curt,  the  proceeds  of  the  sale  belonging  t^e  estate, 
not  exceyong  fire  thouiand  dollars,  must  be  paid  to  boI^  claim- 
ant. 

^J[4S9.     (N.  8.)    If  the  land  and  appurtenances  from  imeh 
tyselectionof  a  homestead  is  sought,  is  community  or  separT 
loperty  of  the  decedent,  on  filing  the  petition  the  court  mi 
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)oint  appraisers  and  cause  the  same  to  be  admeasnred, 
profiled,  reported  and  confirmed  or  rejected,  as  provided^e  the 
preceoHi^sectiQns  of  this  article. 

10  Gal.  2^ 

^  1484.  (^^)  If  it  is  made  to  appear  ta^e  probate  court 
that  any  appraisei^lnt  of  property,  con6tita|lDg  the  homestead  or 
from  which  it  is  claimld,  is  either  tooJ^h  or  too  low,  or  is  an- 
fairiy  or  frandnlently  m»li|.  the  au|iwsement,  by  order  of  the 
coart,  mast  be  annnlled  anc^npilDer  had,  as  provided  in  this 
article  in  case  of  rejection  o^RV^ort  Instead  of  allowing  the 
homestead  claimant,  or  oner  hei^or  devisees,  to  take  the 
property  iu  this  section^fore  mentio^d.  at  its  appraised  value, 
ais  provided  insectiro  fourteen  hundrecS|nd  eighty,  the  court 
may,  in  its  discciffon,  or  on  petition,  direct  {\file  thereof  to  be 
liad  at  publi^iraction,  after  notice  of  sale  give^^^rovided  for 
sales  of  r^KTestate  of  a  decedent  iu  the  course  of  aok^istration, 
for  tju^iyment  of  debts  or  legacies.  If  more  thanni^ thou- 
sanvdoUars  is  not  bid,  no  sale  shall  take  place,  but  on  repl|j^,  of 

\e  facts  the  property  must  be  set  apart  as  a  homestead. 

^  1485.  (N.  B.)  The  costs  of  all  proceedings  in  the  probate 
court,  provided  for  in  this  chapter,  muBt  be  paid  by  the  estate, 
as  expenses  of  administration.  Persons  sacceediug  by  purchase 
or  otherwise  to  the  interests,  rights  and  title  of  successors  to 
homesteads,  or  to  the  right  to  have  homesteads  set  apart  to  them, 
as  in  this  chapter  provided,  have  all  the  rights  and  benefits  con- 
ferred by  law  on  the  persons  whose  interests  and  rights  they 
acquire. 

^  1486.  (N.  S.)  A  certified  copy  of  every  final  order  made 
in  pursuance  of  this  article  by  which  a  report  is  confirmed, 
property  assigned  or  sale  confirmed,  must  be  recorded  in  the 
office  of  the  recorder  of  the  county  where  the  homestead  prop- 
erty is  situated. 


c.c. 
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CHAPTER    VI.     - 

OP  CLAIMS  AGAINST  THE  ESTATE. 

SEonoir  1490.  Notice  to  creditors.    Additional  notiod. 

1491.  Time  expressed  in  the  notice. 

1492.  Copy  and  proof  of  notice  to  be  filed  and  order  made. 
149a  Time  within  which  claims  against  an  estate  mnst 

be  presented. 

1494.  Claims  to  be  sworn  to,  and  when  allowed,  to  bear 

same  interest  as  judgments. 

1495.  Probate  judge  may  present  olaim^and  action  thereon. 

1496.  Allowance  and  rejection  of  claims. 

1497.  Approved  claims  or  copies  to  be  filed.     Claims  ee- 

cnred  by  liens  may  be  described.    Lost  claims. 

1498.  Ejected  claims  to  be  sued  for  within  three  months. 

1499.  Claims  barred  by  statute  of  limitations.    When  and 

who  probate  judge  may  examine. 

1500.  Claims  must  bo  presented  before  snit. 

1501.  Time  of  limitation. 

1502.  Claims  in  action  pending  at  time  of  decease. 

1503.  Allowance  of  claim  in  part. 

1504     Effect  of  judgment  against  executor. 
1605.    Execution  not  to  issue  after  death.    If  one  is  levied 
the  property  may  be  sold. 

1506.  What  judgment  is  not  a  lien  on  real  propf'rty  of 

estate. 

1507.  Hay  refer  doubtful  claims.   Effect  of  reibree's  allow- 

ance or  rejection. 

1508.  Trial  by  referee,  how  confirmed  and  its  effect 

1509.  Liability  of  executor,  etc.,  for  costs. 

1510.  Claims  of  executor,  etc.,  against  estate. 

1511.  Executor  neglecting  to  give  notice  to  creditors,  to 

be  removed. 

1512.  Executor  to  return  statement  of  claimB. 

^  1490.  (^  128.)  Every  ezecntor  or  administrator  mast, 
immediately  after  his  appointment,  cause  to  be  published  in 
fiome  newspaper  of  the  coanty,  if  there  be  one,  if  not,  then  in 
such  newspaper  as  may  be  designated  by  the  coart,  a  notice  to 
the  creditors  of  the  decedent,  requiring  all  persons  having  claims 
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agaioBt  him  to  exhibit  them,  with  the  neoessarjr  vonobera,  to  the 
execator  or  administrator,  at  the  place  of  his  residence  or  bosi- 
nees,  to  be  specified  in  the  notice ;  sach  notice  mast  be  pnblisbed 
as  often  as  the  jadge  or  coart  shall  direct,  bat  not  less  than  once  a 
week  for  foar  weeks ;  the  court  or  judge  may  also  direct  addi- 
tional notice  by  publication  or  posting.  In  case  such  executor 
or  administrator  resigns,  or  is  removed,  before  the  time  expressed 
in  the  notice,  his  successor  must  give  notice  only  for  the  nnex- 
pired  time  allowed  for  such  presentation. 

Stat.  1861, 636,  inserted  the  words,  **  within  ten  months  after  the  first 
publication  of  the  notice,"  between  '*  vouchers "  and  *'  to  the  executor  '* ; 
also,  substituted,  *'  the  expiration  of  the  ten  months  after  the  first  publi- 
cation of  such  notice,"  for  "the  time  expressed  in  the  notice'^;  also. 
'*  portion  of  the  ten  months,^*  for  '*  time  allowed  for  such  presentation.** 

Stat.  1851,  464,  was  same  as  Stat.  1861,  omitting  all  after  the  words, 
**■  four  weeks  "  therefrom. 

6Cal.667;  9G«L636;  19Cal.831;  21  Oal.81;  24  Cal.496;  S6Cal.438; 
38Cal.87. 

^  1491.  (^  138.)  The  time  expressed  in  the  notice  must  he 
ten  months  after  its  first  publication  when  the  estate  exceeds  in 
value  the  sum  of  ten  thousand  doUars,  and  four  months  when  it 
does  not. 

Vide  g  1490  and  note ;  also,  1 1469. 

f  14:99.  (^  129.)  After  the  notice  is  given,  as  required  by 
the  |>receding  section,  a  copy  thereof,  with  the  affidavit  of  due 
publication,  or  of  publication  and  posting,  must  be  filed,  and 
upon  such  affidavit  or  other  testimony  to  the  satisfaction  of  the 
court,  an  order  or  decree  showing  that  due  notice  to  creditors  has 
been  given,  and  directing  that  such  order  or  decree  be'  entered 
in  the  minutes  and  recorded,  must  be  made  by  the  court. 

Stat.  1861, 637,  was  same  In  substance. 

Stat  18S1, 464,  read :  "  After  the  notice  shall  have  been  published,  a 
copy  thereof,  together  with  an  affidavit  attached  thereto,  of  the  publisher 
or  printer  of  the  paper  in  which  the  some  was  published,  shaU.  be  filed 
by  the  executor  or  administrator." 

38  Cal.  87. 

130.)  If  a  claim  is  not  presented  within  the  time 
limited  in  the'noR6894^£^)arred  forever,  except  ia  follows :  If 
it  is  not  then  due,  or  H  ii.  m^jjaj>Aing«*n».^  jt  may  be  presented 
within  one  month  after  it  becomes  due  or^ftSSSsbtfi^^jvhen  it  is 
made  to  appear  by  the  afi^ davit  of  the  claimant,  to  the  sauSSSSSes 
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the  executor  or  administrator  and  the  probate  judge,  that  the 
cIa|naDt  had  no  Dot|ce,  as  provided  in  this  chapter,  by  reason  of 
bein^put  of  the  state,  it  may  be  presented  any  time  before  a 
decree  ofdistribation  is  entered ;  a  claim  for  a  deficiency  remain- 
ing unp^dafter  a  sale  of  property  of  the  estate  mortgaged  or 
pledged,  ma^  be  presented  toithin  one  month  after  such  defici- 
ency is  ascertmbied, 

Stat.  1860. 17,  reM :  "  Within  ten  months  after  the  first  publication  of 
the  notice."  insteaOkpf** within  the  time  limited  in  the  notice**;  also, 
"  ten  months,*'  instctlLpf  "  one  month.** 

Stat.  1851 ,  464.  omittckall  after  the  words,  *'  dne  and  absolute  ** ;  read : 
"  ten  months,*'  instead  oM"  one  month  **:  also,  **  within  ten  months  after 
first  publication  of  notice^L^nBtead  of,  *'  within  the  time  limited  in  the 
notice.** 

6  Cal.  392, 413, 667:  9  Cal.^643;  19  Cal.384,482;  18  Oal.428;  19  Cal. 
86:  21  Cal.  32;  22  Cal.  98:  U  COkm:  27  Cal.  3M;  29  Cal.  104. 122;  34  Cal. 
284, 504 :  36  Cal.  438;  88  Cal.  87 ;  XCal.  231 ;  Pico  v.  J)e  la  Ouerra,  April 
Term,  1861. 

^  14:94»  (^  1.31.)  Every  clainLpresented  to  the  adminietra- 
tor  mast  be  sapported  by  the  affidwt  of  the  claimant,  or  some 
one  in  his  behalf  that  the  amoant  is  joMy  dne,  that  no  payments 
have  been  made  thereon  which  are  not  c^dited,  and  that  there 
are  no  offsets  to  the  same,  to  the  knowlec|||B  of  the  claimant  or 
affiant.  When  the  affidavit  is  made  by  pe^m  other  than  the 
claimant,  he  mast  set  forth  in  the  affidavit  the l^sons  why  it  is 
not  made  by  the  claimant.  The  oath  may  be  tann  before  any 
officer  anthorized  to  administer  oaths.  The  execumr  or  admin- 
istrator may  also  reqaire  satisfactory  voachers  or  prabfs  to  bo 
produced  in  support  of  the  claim.  If  the  estate  is  inswent  no 
greater  rate  of  interest  shall  be  allowed  npou  any  claim^^fter 
the  first  publication  of  notice  to  creditors,  than  is  aUowe<!^n 
jad<;ments  obtained  in  the  district  court. 

An  act  supplementary  to  an  act  entitled  an  act  to  regftlate  the 
settlement  of  the  estates  of  deceased  persons,  passed  May  1 , 
la*)! .    Approved  March  30,  1872. 

[  $  1 .  When  it  shall  a  ppear  upon  the  settlement  of  the  accounts 
of  any  execntor  or  administrator  that  debts  against  the  deceased 
have  been  paid  without  the  affidavit  and  allowance  prescribed 
by  section  one  hundred  and  thirty -one  of  the  act  to  which  this 
act  is  supplementary,  and  it  shall  be  proven  by  competent  evi- 
dence to  the  satisfaction  of  the  probate  court  that  such  debts 
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were  justly  doe,  were  paid  in  f?ood  faith,  that  the  amount  paid 
was  the  trae  amount  of  such  indebtedness  over  and  above  all 
payments  or  setoffs,  and  that  the  estate  is  soWent,  it  shall  be  the 
duty  of  the  said  court  to  allow  the  said  sums  so  paid  in  the  settle- 
ment of  said  accounts. 
Took  effect  immediately.  ] 

Stat.  1861, 637,  sabstituted  for  the  last  sentence,  beginning  with, "  if  the 
estate,'*  the  words,  "the  amount  of  interest  shall  be  computed,  and  in- 
cluded in  the  statement  of  the  claim,  and  the  rate  of  interest  determined. 
In  case  the  estate  is  insolvent,  no  claim  contracted  after  the  passage  of 
this  act  shall  bear  greater  interest  than  ten  per  cent,  per  annum,  from 
and  after  the  time  of  issuing  letters.'** 

Stat.  1860, 17,  omitted  the  words,  "  which  are  not  credited  ** ;  also,  all 
after  the  words, "  in  support  of  the  claim.** 

Stat.  1851, 464,  omitted  the  words,'*or  some  one  in  his  behalf** ;  "which 
are  not  credited  ** ;  "or  afSant**;  "when  the  affidavit  is  made  by  any 
other  person  than  the  claimant,  he  must  set  forth  in  the  affidavit  the  rea- 
sons why  it  is  not  made  by  the  claimant  ** ;  and  also,  all  after  the  words. 
**  in  support  of  the  claim.** 

6  Cal. 386, 412, 666;  9CaL636;  14  CaL  172, 180;  18  CaL  876,427;  19Cal. 
97;  21  CaL  24 ;  27  CaL  353;  S8  Cal.  87. 

^  1495.  ($  131.)  Any  probate  judge  may  present  a  claim 
against  the  estate  of  the  decedent,  for  allowance,  to  the  executor 
or  administrator  thereof ;  and  if  the  executor  or  administrator 
allows  the  claim,  he  must,  in  writing,  designate  some  probate 
judge  of  an  adjoining  county,  who,  upon  the  presentation  of  such 
claim  to  him,  is  vested  with  the  same  power  to  allow  or  reject  it 
as  he  would  have  if  the  will  had  been  proved  or  administration 
granted  in  his  own  county ;  and  the  probate  judge  presenting 
such  claim,  in  case  of  its  rejection  by  the  executor  or  administra- 
tor, or  by  such  probate  judge  as  shall  have  acted  upon  it,  has  the 
same  right  to  sue  in  a  proper  court  for  its  recovery  as  other  per- 
sons have  when  their  claims  against  an  estate  are  rejected. 

Stat.  1856, 98.   6  CaL  666;  19  CaL  97;  88  CaL  87. 

^  1496.  ($  132.)  When  a  claim,  accompanied  by  the  affi- 
davit required  in  this  chapter,  is  presented  to  the  executor  or 
administrator,  he  must  indorse  thereon  his  allowance  or  rejection, 
with  the  day  and  date  thereof.  If  he  allow  the  claim,  it  must  be 
presented  to  the  probate  judge  for  his  approval,  who  must,,  in 
the  same  manner,  indorse  upon  it  his  allowance  or  rejection.  If 
the  executor  or  administrator,  or  the  judge,  refuse  or  neglect  to 
indorse  such  allowance  or  rejection  for  ten  days  after  the  claim 
has  been  presented  to  him,  snch  refusal  or  neglect  is  equivalent* 


J 
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jectioD  ;  and  if  the  preaentation  be  Biade  by  a  notary,  the 
certifica!^i^gch  notary,  under  seal,  is  primary  evidence  of  aacb 
presentation  an^^j^m^on.  If  the  claim  be  presented  to  the 
execntor or admii\istratorl>Sl6ii^heexpiration  of  the  time  lim- 
ited for  the  presentation  of  claimsTtfi^iiHa^spresenfecI  in  lime, 
though  acted  upon  by  the  executor  or  admini8!flMM^nd  by  the 
judge,  after  the  expiitition  of  such  time. 

Stat.  18€1,  637,  read:    *"  Prima  facie,**  instead  of  **  primary**;  also. 
^▼aUd,*'  instead  of '"  presented  in  time.** 

Stat.  1851, 464,  omitted  all  after  the  words, "  allowance  or  rejection.** 

6Cal.669;  7  Cal.215;  18Cal.427:  21  Cal.a4;  .2SCal.  362;  28  Cal.429; 
l4Cal.226;  88Cal.87. 

• 

^  149T.  (^  i:i3.)  Every  claim  allowed  by  the  executor  or 
administrator,  and  approved  by  the  probate  judge,  oi-  a  copy 
thereof f  as  hereinafter  provided^  must  within  thirty  days  tiiere- 
after  be  filed  in  the  probate  court,  and  be  ranked  among  tlie  ac- 
knowledged debts  of  the  estate,  to  be  paid  in  due  course  of 
administration.  If  the  claim  is  founded  on  a  bond,  bill,  note  or 
any  other  instrument,  a  copy  of  such  instrument  must  accom- 
pany the  claim,  and  the  original  instrument  must  be  exhibited  if 
demanded^  unless  it  is  lost  or  destroyed,  in  which  ease  the 
claimant  must  accompany  his  claim  by  his  affidavit  containing  a 
copy  or  pai*ticular  description  of  such  instrument,  and  stating  its 
loss  or  destruction.  If  the  claim  or  any  part  thereof  is  serarcil 
by  a  mortgage  or  other  lien  whidi  has  been  recorded  in  the 
office  of  the  recorder  of  the  county  in  which  the  land  affected  by 
it  lies,  it  is  sufficient  to  describe  the  mortgage  or  )ien  and  refer  to 
the  date,  volume  and  page  of  its  record.  If,  in  any  ease,  the 
claimant  has  left  any  original  voucher  in  the  hands  of  the  execu- 
tor or  administrator,  or  suffered  the  same  to  be  filed  in  court,  he 
may  withdmw  the  same  when  a  copy  thereof  has  been  already, 
or  is  then  attached  to  bis  claim. 

A  brief  description  of  every  claim  filed  must  be  entered  by  the 

clerk  in  the  register,  showing  the  name  of  the  claimant,  the 

amount  and  character  of  the  claim,  rate  of  interest  and  date  of 

allowance. 

Stat  1861, 638,  provided  that  In  case  of  claims  founded  on  a  bond,  bill, 
note  or  other  instrument,  the  original  instrument  should  be  presented, 
an' I  the  allowance  and  approval,  or  rejection,  indorsed  thereon ;  in  case  of 
los»  or  destruction,  the  same  Indorsement  to  be  made  on  the  afhdayit  of 
loss  or  destruction ;  also,  that  ttk9  mortgage  or  other  evidence  of  lien 


'487  CLAIMS  AGAINST   THK   ESTATE.      $$  14:97>150I 

sbould  be  attached  to,  and  filed  wltb,the  claim,  unless  recorded,  etc., 
and  th&n  tbe  reference  was  sufficient.  In  other  respects  it  was  in  sub- 
stance the  same  as  §  1497. 

Stat.  1860, 18,  omitted  all  after  the  words,  "  due  course  of  administra- 
tion." 

Stat.  1851.  Id's,  was  same  as  Stat.  1860,  omitting  therefiront  the  words, 
"  and  approved  by  the  probate  Judge." 

6  Cal.412,669;  7  Cal.228;  9  Cal.636;  18  Cal.430;  21  Cal.29;  23  Cal. 
363 ;  24  Cal.  498 ;  27  Gal.  354 ;  29  Cal.  104, 122 ;  38  Gal.  87 ;  46  Gal.  161, 315. 

^  14:98.  (^  134.)  When  a  claim  is  rejected,  either  by  the 
cxecntor  or  administrator,  or  the  probate  judge,  the  holder  must 
bring  sait  in  the  proper  court  against  tbe  executor  or  adminis- 
trator, within  three  months  after  the  date  of  its  rejection,  if  it  be 
then  due,  or  within  two  months  after  it  becomes  due,  otherwise 
the  claim  is  forever  barred. 

Stat.  1&51, 465,  read :  *'  three,"  instead  of  "  two,"  in  italics. 

6  Cal. 669;  10  GaL  386;  18  Gal.  428;  21  Gal. 29;  34  Gal.  226;  38  Gal.  87. 

(  14:99.  (^  135.)  No  claim  mnst  be  allowed  by  the  executor 
or  administrator,  or  by  tbe  probate  judge,  which  is  barred  by  the 
statute  of  limitations.  When  a  claim  is  presented  to  the  probate 
judge  for  his  allowance,  he  may,  in  his  discretion,  examine  tbe 
claimant  and  others,  ou  oath,  and  hear  any  other  legal  evidence 
touching  the  validity  of  the  claim. 

Rtat.  1851, 4&'J,  omitted  all  after  the  word, "  limitations  " ;  but  the  bal- 
ance was  added  by  Stat  1863-4, 370. 

2  Gal.  386;  6  Gal.  669;  10  Gal.  386;  18  Gal.  428;  19  Gal.  83, 87, 97 ;  23  Gal. 
J63 ;  38  Gal.  87.  Ball  &  Smith  v.  Hall,  April  Term,  186L 

^!M2S^^($  ^^'^  ^^  holder  of  any  claim  against  an  estate 
iball  miiint!KllNlD^ction  thereon,  unless  the  claim  is  first  pre- 
sented to  the  execnto^S^i^Qd^^Btrator,  except  in  the  following 
case:  an  action  may  be  brouglt^i^^Tny  holder  of  a  mortgage 
or  lien  to  enforce  the  same  against  tn^f^m^rty  of  the  estate 
subject  thereto  t  where  all  recourse  against  anyutftm^^iro^rty 
of  the  estate  is  expressly  waived  in  the  complaint, 

«> '  a1.  S*^ :  10  Gal.  3S6.  N59:  IB  Gal.  428;  21  Gal.  29;  24  Cal.  901 ;  27  Gal. 
•64;  29  Cal.  104, 122;  38  Cal.  8, 87. 

3  1501.  ($  137.)  Tbe  time  during  which  there  shall  be  a 
vac  <  7  in  tbe  administration  must  not  be  included  in  any  iiml- 
tatio  IK  herein  prescribed. 

•  Cal.  668:  88  Cal.  87. 


^  150a-JL509     CLUHS  AGAINST  THE  ESTATE.  488 

$  150S,  (}  138.)  If  an  action  is  pending  against  the  de- 
cedent at  tbe  time  of  his  death,  the  plaintiff  mast  in  like  manner 
present  his  claim  to  the  execntor  or  administrator  for  allowance 
or  rejection,  aathenticated  as  required  in  other  cases ;  and  no 
recovery  shall  he  had  in  the  action  unless  proof  be  made  of  the 
presentations  required. 

6  Cal.  669 ;  28  Cal.  568 ;  38  CaL  87.  Bank  qf  Stoekton  v.  EovUmd,  Oe- 
tober  Term,  1871.  ' 

^  1503.  (}  139.)  Whenever  any  claim  is  presented  to  an 
execntor  or  administrator,  or  to  the  probate  jndge,  and  he  is  willing 
to  allow  the  same  in  part,  he  must  state  in  his  indorsement  the 
amount  he  is  willing  to  allow.  If  the  creator  refuse  to  accept 
the  amount  allowed  in  satisfaction  of  his  claim,  he  shall  recover 
no  costs  in  any  action  therefor,  brought  against  the  executor  or 
administrator,  unless  he  recovers  a  greater  amount  than  that 
offered  to  be  allowed. 

6  CaL  669;  9  CaL  636;  21  CaL  81;  38  Cal.  87. 

$  1504.  (}  140.)  A  judgment  rendered  against  an  executor 
or  administrator,  upon  any  claim  for  money  against  the  estate  of 
his  testator  or  intestate,  only  establishes  the  claim  in  the  same 
manner  as  if  it  had  been  allowed  by  the  executor  or  administrator 
and  the  probate  jndge,  and  the  judgment  must  be  that  the  execu- 
tor or  administrator  pay  in  due  course  of  administration  the 
amount  ascertained  to  be  due.  A  certified  transcript  of  the 
judgment  must  be  filed  in  the  probate  court.  No  execution  must 
issue  upon  such  judgment,  nor  shall  ii  create  any  lien  upon  the 
property  of  the  estate,  or  give  to  the  judgment  creditor  any  pri- 
ority of  payment. 

6  Cal.  412, 669;  9  Cal.  127, 136;  13  Cal.  186;  18  Cal.  878:  21  CaL  29;  29 
Cal.  362 ;  34  Cal.  226;  88  CaL  87, 878 ;  Bank  qf  Stockton  v.  SowUmd,  Octo- 
ber Term,  1871 :  46  OaL  31& 

($  141.)  When  any  judgment  hap  ^en  rendered 
for  or  aga1!!iN|])^estator  or  intestate  in  his  lifetime,  uo  execu- 
tion shall  issue  theratllNil^^rhis  death,  except  as  provided  in 
section  six  hundred  and  eigbty^lMi^Judgment  against  the  de- 
eedent  for  the  recovery  of  money.  muSlNi^jjresented  to  tbe 
execntor  or  administrator,  like  any  other  claim.  l!^lliiij^ion  is 
actually  levied  upon  any  property  of  the  decedent  before 
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death,  the  same  may  he  sold  for  the  satisfiAction  thereof,  and  the 
officer  making  the  sale  most  accoant  to  the  executor  or  adminis- 
trator for  any  surplos  in  his  hands. 

Stat  1861, 688,  read :  "  When  any  Jadgment  has  been  rendered  against 
the  testator,  or  intestate,  in  his  life,  no  execution  shall  issue  thereon  after 
his  death ;  but  a  certified  copy  of  such  Judgment  shall  be  presented  to  the 
executor,  or  administrator,  and  be  alloteea  and  filed^  or  r^ected,  as  any 
other  claim,  but  need  not  be  supported  by  the  affidavit  of  the  claimant, 
and  if  Justly  due  and  unsatisfied,  shall  be  paid  in  due  course  of  adminis- 
tration ;  provided^  however,  that  if  the  execution  shall  have  been  actually 
levied  upon  any  property  of  the  deceased,  the  same  may  be  sold  for  the 
satisfaction  thereof,  and  the  officer  making  the  sale  BhaU  account  to  the 
executor,  or  administrator,  for  any  surplus  in  his  hands.  The  executor, 
or  administrator,  may,  however,  require  the  affidavit  of  the  claimant,  or 
other  satisfactory  proof,  that  the  Judgment,  or  any  portion  thereof,  is 
Justly  due  and  unsatisfied." 

9  Cal.127,429;  UCal.641;  19Cal.l00;  22  Cal.99;  37  Cal.143;  38Cal.378. 

Stat.  1851, 465,  was  same  as  Stat.  1861,  omitting  therefrom  the  words  in 
italics ;  and  all  after  the  words,  ^  suiplos  in  hia  handB." 

Fide  f»686, 669. 

^  1500,  A  jadgment  rendered  against  a  decedent,  dying 
after  verdict  or  decision  on  an  issae  of  fact,  hat  hefore  jadgment 
is  rendered  thereon,  is  not  a  lien  on  the  real  property  of  the  de- 
cedent, hat  is  payahle  in  dae  eoarse  of  administration 

Fufo§ 669:    Stat.  1861, 82. 

$  1507.  ($  142.)  If  the  executor  or  administrator  donhts 
thu  correctness  of  any  claim  presented  to  him,  he  may  enter  into 
an  agreement,  in  writing,  with  the  claimant,  to  refer  the  matter 
in  controversy  to  some  disinterested  person  to  he  approved  hy 
t^e  probate  jadge.  Upon  filing  the  agreement  and  approval  of 
the  probate  judge  in  the  office  of  the  clerk  of  the  district  coart 
for  the  county  in  which  the  letters  testamentary  or  of  adminis- 
tration were  granted,  the  clerk  mast,  either  in  vacation  or  in 
term,  enter  a  minute  of  the  order  referring  the  matter  in  contro- 
versy to  the  person  so  selected ;  or,  if  the  parties  consent,  a 
reference  may  ho  had  in  the  probate  court ;  and  the  report  of 
the  referee,  if  confirmed,  establishes  or  rejects  the  claim  the 
same  as  if  it  bud  been  allowed  or  rejected  by  tbe  executor  or  ad- 
ministrator and  the  probate  judge. 

Htat  1851, 466,  omitted  the  balance  of  the  section  after,  **  the  person  so 
selected,"  which  was  added  by  Stat.  1861, 638. 

^  1508-  (^  143.)  Tbe  referee  must  hear  and  determine  tbe 
matter,  and  make  his  report  thereon  to  the  court  in  which  his  ^)- 
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pointment  is  entered.  The  same  proceedings  shall  be  had  in  all 
respects,  and  the  referee  shall  have  the  same  powers,  be  en- 
titled to  the  same  compensation  and  snbject  to  the  same  con- 
trol, as  in  other  cases  of  reference.  The  coart  may  remove  the 
referee,  api>oint  another  in  his  place,  set  aside  or  confirm  his  re- 
port, and  adjodge  costs,  as  in  actions  against  execotors  or  ad- 
ministrators, and  the  judgment  of  the  conrt  theioon  shall  be  as 
valid  and  effectoal,  in  all  respects,  as  if  the  same  had  been 
rendered  in  a  enit  commenced  by  ordinary  process. 

^1509.  ($144.)  When  a  judgment  is  recovered,  with  costs, 
igainst  any  executor  or  administrator,  he  shall  he  individually 
.iable  for  such  costs,  but  they  must  be  allowed  him  in  his  adminis- 
tration accoants,  unless  it  appears  that  the  suit  or  proceeding  in 
which  the  costs  were  taxed  was  prosecuted  or  defended'  without 
Maune. 

•  Cal.l(»,e67. 

^  1510.  ($  145.)  If  the  executor  or  admhustiator  is  m 
creditor  of  the  decedent,  his  claim,  duly  authenticated  by  affida- 
vits, mnst  be  presented  for  allowance  or  rejection  to  the  probate 
{ndge,  and  its  allowanee  by  the  judge  is  sufficient  evidence  of  its 
eorrectness,  and  it  mutt  be  paid  at  other  cUumt^  indme  etmrse  of 
adminitifation.  If,  however,  the  probate  judge  rtje^  fie 
claim,  action  thereon  may  be  had  againtt  the  estate  by  the 
claimant,  and  tummont  mutt  be  served  upon  the  probate  judge, 
who  may  appoint  an  attorney  at  the  expense  of  the  ettaie,  to  de- 
fend the  cKtion.  If  the  claimant  recovers  no  judgment  he  muti 
pay  all  costs,  including  defendant's  attorney's  fees. 

Approved  February  1,  1873. — [$  145.  If  the  executor  or  ud- 
ministrator  is  himself  a  creditor  of  the  testator  or  intertiite,  his 
claim,  duly  authenticated  by  afldavits,  shall  be  presented  for 
allowance  or  rejection,  to  the  probate  judge,  and  its  allowance 
by  the  judge  shall  be  sufficient  evidence  of  its  correctness.  If 
the  probate  judge  reject  the  claim,  the  executor  or  administrator 
may  ootmneoce  an  action  in  any  court  of  competent  jurisdiction 
within  ninety  days  thereafter,  against  the  estate  of  the  testator  or 
intestate,  to  establish  the  eorrectness  of  the  claim.  Immediately 
after  commencing  such  action,  he  shall  notify  the  probate  judge 
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thereof  in  -writiDg,  who  shall  thereupon  appoint  some  suitable 
attorney  to  appear  and  defend  the  estate  in  sach  action.  Pro- 
vided,  if  the  probate  judge  fail  to  appoint  an  attorney,  or  if  no 
attorney  appear  in  ihe  action  within  ten  days  after  such  appoint- 
ment, the  court  in  which  the  action  is  pending,  on  application, 
shall  appoint  an  attorney.  The  court  before  which  such  action 
is  tried  shall  allow  said  attorney  such  compensation  as  it  deems 
just  and  reasonable,  said  compensation  to  be  taxed  as  costs  in  the 
case,  and  recovered  from  the  party  against  whom  judgment  is 
rendered. 

10  Cal.  482;  16  Col.  434;  21  CaL  31. 

^  1511.  (^  146.)  If  an  executor  or  administrator  neglects 
for  two  months  after  his  appointment  to  give  notice  to  creditors, 
as  prescribed  by  t^is  chapter,  the  court  must  revoke  his  letters, 
and  appoint  some  other  person  in  his  steculy  equally  or  the  next 
in  order  entitled  to  the  appointments 

^  151S,  (^  147.)  At  the  same  term  at  which  he  is  required 
to  return  his  inventory,  the  executor  or  administrator  must  also 
return  a  statement  of  all  claims  against  the  estate  which  havp 
been  presented  to  him,  if  so  required  by  the  court ;  and  from 
term  to  term  thereafter  he  must  present  a  statement  of  claims 
subsequently  presented  to  him.  In  all  such  statements  he  must 
designate  the  names  of  the  creditors,  the  nature  of  each  claim, 
when  it  became  due  or  will  become  dne»  and  whether  it  was  al* 
lowed  or  rejected  by  him. 

»CaL6a8;21Csl.S2. 

See  new  $  1613  in  appendix. 
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CHAPTER  VII. 

OP   SALES  AND  CONVEYANCES  OF   PROPERTY  OP 

DECEDENTS. 

Article       I     Sales  in  general. 

II.    Sales  or  personal  puopertt. 

III.  Summary  sales  of  mines  ani:  mining  inter- 

ests. 

IV.  Sales  of  real  estate,  interests  thkkkin, 

AND  CONFIRMATION   THEREOF 


ARTICLE  I. 

9ALES   FN  GENERAL. 

SscnoK  1516.    Personal  estate  first  chargeable.    Real  estate,  when 

FOld. 

1517.  Kg  sales  valid  except  by  order  of  probate  court. 

1518.  Applications  for  orders  of  sale. 

1519.  But  one  petition,  order  and  sale  most  be  had  when 

It  is  possible  to  do  so. 

1^^516.     (^  115.)     The  personal  estate  of  a  decedent  which 

comesml^^^je  hands  of  the  executor  or  administrator  is  first 

chargeable  wit^^li^|)ayinent  of  the  debts  and  expenses ;  if  the 

goods,  chattels,  rightsau^ii^^Jits  in  the  hands  of  the  executor  or 

administrator  are  not  sufficient^^iii^he  debts  of  the  decedent, 

the  expenses  of  administration  and  thealtfe^^jj*^  to  the  family^ 

the  whole  of  the  real  estate  may  be  sold  for  tba^)li|ii^^«e  hy  the 

executor  or  administrator,  in  the  manner  prescribed  tw^i^^' 

seven  of  thi»  tiile,  ^^ 

Stat  1851, 461,  substitated  the  words  ^  by  this  Act'*  fbr  the^  lUllcixed 
words. 

20  Gal.  8U ;  81  Cal.  804.    Vide  §§  1536-I57ft. 

^  1517.  (^  148.)  No  sale  of  any  property  of  an  estate  of  a 
decedent  is  valid,  unless  made  under  order  of  the  probate  court, 
except  as  otberwiae  provided  in  this  chapter.    AH  sales  must  be 


i 
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reported  under  oath  and  confirmed  by  the  probate  covrt,  before 
the  title  to  the  property  sold  passes. 

Stat.  1861, 639,  omitted  italicized  wordB,  and  read :  **aet-or  other  aets/* 
instead  of  *'  cliapter." 

Stat  1851, 467,  omitted  all  after  the  words,  "  of  the  probate  Goart" 

9  Cal.  121 ;  14  Cal.  642 ;  18  Cal.  291, 903 ;  21  Cal.  29 :  49  Cal.  A^. 

^518.  (^  149.)  All  petitions  for  orders  of  sale  must  be  in 
-wriu^l^etting  forth  the  facts  showing  the  sale  to  be  necessary, 
and  npoiN^  hearing,  any  person  inteVested  in  the  estate  may  tile 
his  written  ol^ctions,  which  miut  be  beard  and  determined. 

^  1519.  Whe^^mn  be  made  to  appear  to  the  conrt  that  the 
estate  is  insolvent,  oN^,t  it  will  require  a  sale  of  all  the 
property  of  the  estate,  of^^ry  character,  to  pay  tlie  family  al- 
lowance, expenses  of  administnl^n  and  debts,  there  must  be  but 
one  petition  filed,  bat  one  order  on^ale  made,  and  but  one  sale 
had.  The  probate  conrt,  when  a  peNion  for  the  sale  of  any 
property  for  any  of  the  purposes  hereiiN|amed  is  presented, 
mnst  inquire  fully  into  the  probable  amount  re^^lured  to  make  all 
such  payments,  and  if  there  is  no  more  estate  thwi^ufficient  to 
pay  the  same,  must  require  but  one  proceeding  for  rliesal©  of 
the  entire  estate.  In  such  case,  the  petition  must  set  fuSi^ttll 
the  facts  required  by  section  fifteen  hundred  and  thirty •eevtru^ 


c.  o.  p. 
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AKTICLE  II. 

8ALB8  OK    PERSONA!.   PROPRRTT. 

SKcr:oir  1522.    Ferisliable  and  depreciating  property  to  be  sold. 
1528.    Order  to  sell  personal  property, 
1524.    Partnership  interests  and  ehoses  in  action,  how  mid. 
1526.    Order  of  sale,  what  to  diieot  and  what  to  be  first 

sold. 
1526     Sale  of  personal  property. 

^  1523.  (^1.50.)  At  any  time  alter  receiving  letters,  the 
executor,  udminiatrator  or  special  administrator  may  apply  to  the 
c  >iirt  or  jndge  and  obtain  an  order  to  sell  perishable  and  other 
personal  property  likely  to  depreciate  in  value,  or  which  will  in- 
cvr  loss  or  expense  by  being  kejd,  and  so  much  other  personal 
property  as  may  be  necessary  to  pay  the  allowance  made  to  the 
family  of  the  decedent.  The  order  for  the  sale  may  be  made  with' 
oat  notice  ;  hot  the  ezecntor,  administrator  or  special  administra- 
tor is  responsible  for  the  property,  unless,  after  making  a  sworn 
retarn  and  on  a  proper  showing,  the  court  shall  approve  the  sale. 

Vide  §  1523  and  note. 

L5S3.  (^  150.)  If  claims  againat  the  estate  have  been  al- 
loweo^wd  a  sale  of  property  is  necessary  for  their  payment  or 
the  expens^i^>f  administration,  the  executor  or  admini8tr:itor 
may  apply  for  ra^^er  to  sell  so  much  of  the  personal  property 
as  may  be  necessar^Si^for.  Upon  filing  his  petition,  notice  of 
at  Jleast  five  days  must  b^^^en  of  the  hearing  of  the  application, 
either  by  posting  notices  or  o^^vertiang.  lie  may  al^o  make 
a  similar  application,  either  in  vwSiJon  or  term,  from  time  to 
time,  so  long  as  any  personal  property^^^ains  in  his  hands  and 
sale  thereof  ia  necessary.  If  it  is  mad^i^appear  for  the 
best  interest  of  the  estate,  he  may,  at  any  tim^li|^  filing  the 
inventory,  in  like  manner  and  after  giving  like  uot^^  apply 
for  and  obtain  an  order  to  sell  the  whole  of  the  personal  pi 
belonging  to  the  estate,  whether  necessary  to  pay  debts  or  noC 

Vide  %  1922. 

Stat  1861, 639,  read :  "  If  there  be  delay  in  obtaining  saeh  order,  suet 
property  may  be  sold  without  an  order  of  nle,"  instead  of  **  the  orde^  Af 
sale  may  be  made  wlthoat  notice." 
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Rtat  1880, 175,  read :  ''At  tho  term  of  tbe  court  to  which  the  inventory 
is  returned,"  instead  of.  *'  at  any  time  after  receiviug  letters  " ;  also,  oiiiit- 
ted  the  word,  '*  special " ;  also,  all  after  the  words,  ^'  fiunilj  of  the  dece- 
dent'* 

Stat.  1851, 467,  was  the  same  as  Stat  1860,  omitting  thereflrom  the, words* 
"and  if  he  deem  it  for  the  best  interest  of  the  estate,  he  may  at  any  time 
after  the  filing  of  tbe  inventory,  make  an  application  in  like  manner,  and 
after  giving  notice,  for  an  order  to  sell  the  whole  of  the  personal  property 
belonging  to  the  estate." 

Stat  1865-6, 765-6.  read  aa  follows :  "  g  4.  Perishable  property  of  any 
estate  may  be  sold  as  provided  by  law,  and  shall  Inclode  «U  personal 
property  which  is  likely  to  decrease  in  value,  or  become  worse  by  being 
kept,  or  is  subject  to  loss  or  expense,  so  that  it  shall  appear  to  be  for  tlie 
best  Interest  of  the  estate  that  the  same  should  bo  sold  without  delay. 
Tartnership  interes+s,  or  interests  belonging  to  any  estate  by  virtue  of  any 
parcnership  formerly  existing,  and  chosesin  action,  may  beaold  in  the 
same  manner  as  other  personal  property,  when  it  shall  appear  to  be  for 
the  best  Interest  of  the  estate.  Before  confirming  the  sale  of  any  part- 
nership Interest,  whether  made  to  the  surviving  partner  or  partners  or  to 
any  other  person,  tbe  court  or  judge  shall  carefully  iuquiro  into  the  con- 
dition of  the  partnership  aflTalrs,  and  shaJl  examine  the  surviving  partner 
or  partners,  if  he  or  they  shall  be  in  the  county  and  able  to  be  present  In 
court,  and  no  such  sale  shall  be  confirmed,  unless  tho  aame  shall  appear 
to  be  for  the  beat  interest  of  the  estate." 

^  1524«  Partnership  interests  or  interests  belonging  to  any 
estate  by  yirtae  of  any  partnership  formerly  existing,  interests  in 
personal  property  pledged,  and  cboses  in  action,  may  be  sold  in 
tbe  same  manner  as  otber  personal  property,  wben  it  appears  to 
be  for  tbe  best  interest  of  tbe  estate.  Before  confirming  tbe 
sale  of  any  partnership  interest,  wbether  made  to  tbe  sarviving 
partner  or  to  any  otber  person,  tbe  coart  or  judge  mast  carefully 
inquire  into  tbe  condition  of  tbe  partnersbip  affairs,  and  must  ex- 
amine tbe  suiyiving  partner,  if  in  tbe  coonty  and  able  to  be 
present  in  court. 

Vide  note  to  S  1S23. 

V4§2?*  ^^  ^^^'^  ^^  ^^  appears  tbat  a  f>a]e  is  necessary /<9r 
the  pa^9lttlf^^  debts  or  the  family  alloioance^  or  for  tbe  best 
interest  of  tb^i|^te  a/id!  the  persons  interested  in  the  property 
to  be  soldt  whether  tn^^fris  not  necessary  to  pay  the  debts  or 
family  allowance^  tbe  oour^li^jidge  must  order  it  to  be  made. 
In  making  orders  and  sales  fortnl^tf^^ment  of  debts  or  family 
allowance,  tbe  court  or  judge  must  so  div^^s^^jmd  such  articles  m 
are  not  necessary  for  the  support  and  subsiste^i^^fthe  family 
of  tbe  decedent,  or  are  not  specially  bequeathed,  nuHi^^first 
sold.    Articles  bequeathed  must  not  be  sold  to  pay  debt^^ 
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family  allowaneey  until  all  other  personal  estate  has  been  ap- 
plied to  the  payment  thereof. 

,    Stat.  1861,  639,  and  1860, 175,  are  substantially  §  1525,  omitting  the  words 
in  itaUcB. 

Stat.  1851, 467,  omitted,  "or  for  the  best  interest  of  the  estate  ";  also* 
words  In  italics. 

13Cal.605;  32  Cal.  667. 

i{^6.  (^^  152, 153.)  The  sale  of  peraoual  property  mnst 
be  mao^^pablic  auction,  and  after  public  notice,  /^iven  lor  at 
least  ten  day^^llfnotices  posted  in  three  public  places  in  the 
county,  or  by  pnbfflllli^riin  a  newspaper,  or  bot/t,  containing  the 
time  and  place  of  sale,  oJlH^^rte/'  description  of  the  property 
to  be  sold ;  unless,  for  good  reafii^^iown,  the  probate  court  or 
judge  orders  a  private  sale,  or  a  shon^i^iotice.  Public  sales  of 
finch  property  must  be  made  at  the  court-noMlit^oor,  at  the  resi' 
dence  of  the  decedent,  or  at  some  other  public  phui^^nt  no  sale 
shall  be  made  of  any  property  which  is  not  present  at^!ll^^e  of 
selling  it,  unless  the  court  othertoise  order. 

Stat  1861, 640,  contained  the  words,  **  but  no  private  sale  shall  be  effect- 


r  purpose  till  the  same  shall  be  approved  by  the  probate  Judge" : 
be  mentioned  in  the  notice,"  after  **  public  place  " ;  but  omitted 


ualforan 
also, "  to 
italicized  words. 

Stat.  1855, 800,  substantially  same  as  Stat.  1861,  omitting  the  words,  "or 
a  shorter  notice." 

Vide  » 1517. 

lOCaLlD;  17CaL344. 
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ARTICLE  ni. 

SUMMARY   SALES  OF  MINKS  AND  MINING  INTERESTS. 

SsoTTON  1589.  Mines  may  be  sold,  how. 

1590.  Petition  for  sale,  who  may  file  and  what  to-0ontain . 

1581.  Order  to  show  cause,  how  made  and  on  what  notice. 

1582.  Order  of  sale,  when  and  how  made. 

1588.    Further  proceedings  to  oonfoim  to  artides  two  and 
four. 

^  isadk  When  it  appears  from  the  inventory  of  the  estate  of 
any  decedent  that  his  estate  consists  in  whole  or  in  part  of  mines 
or  interests  in  mines,  sach  mines,  or  intetests,  may  be  sold  under 
the  order  of  the  probate  ooort  haying  jurisdiction  of  the  estate, 
as  hereinafter  provided. 

Stat.  186&-4,  S09,  S 1,  InBerted  the  words,  **  orof  ahares.  Interest  or  stocks 
in  a  mining  corpoiation,"  between  ^* mines"  and  "suchmines.*^ 

23Cal.277. 

^  1530.  The  exeontor,  administrator,  or. any  heir  at  law,  or 
creditor  of  the  estate,  any  partner  or  member  of  any  mining 
company,  in  which  interests  or  shares  are  held  or  owned  by  tlie 
estate,  may  file  in  the  probate  court  a  petition  in  writing,  setting 
forth  the  general  facts  of  the  estate  being  then  in  due  course  of 
administration,  and  particularly  describing  the  mine,  interest  ot 
shares  which  it  is  desired  to  sell,  and  particularly  the  condition 
and  situation  of  the  mines  or  mining  interests,  or  of  the  mining 
company  in  which  such  interests  or  shares  are  held,  and  the 
grounds  upon  which  the  sale  is  asked  to  be  made. 

Stat  1865-e,  869, 1 2,  same  in  sabstaaoe. 

$  1581.  Upon  the  presentation  of  such  petition  the  probate 
judge  must  make  an  order  directing  all  persons  interested  to  ap- 
pear before  him  at  a  time  and  place  specified,  not  leas  than  four 
nor  more  than  ten  weeks  from  the  time  of  making  such  order,  to 
show  cause  why  an  order  should  not  be  granted  to  the  executor 
or  administrator  to  sell  such  mines,  mining  interests,  shares  or 
stocks,  as  are  set  forth  in  the  petition  and  belonging  to  the  estate. 
A  copy  of  the  order  to  show  cause  must  be  personally  served  on 
all  persons  interested  in  the  estate,  at  least  ten  days  before  the 


^^   1531-1533      MIKES  AND  HININO  INTERESTS.  ^198 

time  appointed  for  hearing  the  petition,  or  pabiished  at  least  foar 
snccessive  weeks  in  such  newspaper  as  the  conrt  shall  specify. 
If  all  persons  interested  in  the  estate  signify  in  writing  their  as- 
sent to  such  sale,  the  notice  may  be  dispensed  with. 

Stat  186IM),  sse,  S  8.  2aCaL2n 

(  1533.  If,  upon  hearing  the  petition,  it  appears  to  the  satis- 
f  iction  of  the  probate  jndge  that  it  is  to  the  interest  of  the  estate 
that  sach  mining  property  or  interests  of  the  estate  should  be 
sold,  or  if  it  appears  to  his  satisfaction  that  un  immediate  sale  is 
necessary  in  order  to  secure  the  jnst  rights  or  interests  of  the 
mining  partners  or  tenants  in  common,  in  which  sach  shares  or 
property  are  held,  such  probate  jadge  mast  make  an  order 
anthorizing  the  executor  or  administrator  to  sell  sach  raining 
interests,  mines  or  shares,  as  hereinafter  provided. 

Stat.  1865-6, 959,  S  4,  same  in  salwitance. 

^  1533.  After  the  order  of  sale  is  made,  all  farther  proceed- 
ings for  the  sale  of  sach  mining  property,  and  for  the  notice^  re- 
port and  confirmation  thereof ^  mnst  be  in  couformity  with  the 
provisions  of  article  four  of  this  chapter. 

Stat.  1865^,  359,  %  5,  sabatituted,  "  laws  providing  for  tho  siUe  of  otticr 
real  property,  under  the  orders  of  the  probate  court."  for  '•  article  four  of 
this  ciiapter  " :  also,  added  the  words,  ^'  and  whenever  such  mhiing  intcr> 
3st  shall  consist  of  stocks  or  shares  held  and  owned  as  personalty,  such 
further  proceedings  for  the  sale  thereof,  after  tho  order  or  nale,  jhall  be  in 
conformity  witil  the  law  providing  for  the  sale  of  other  personal  property 
if  an  estate." 
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ARTICLE    IV. 

THE    9ALK    OF    EBAL    ESTATE,   INTERESTS    THEREIN  AND    CON- 
FIRMATION THEREOF. 

SsoTioN  1688.    To  sell  real  estate,  when. 

1537.    Verified  petition  for  sale,  what  to  contain  and  to 

what  it  may  refer. 
1533.    Order  to  persons  interested  to  appear. 

1539.  Copy  to  be  served,  assent  giren,  or  publication  made. 

1540.  Hearing  after  proof  of  service.    Presentation  of 

claims. 

1511.  Administrator,  executor  and  witnesses  may  be  ex- 
amined. 

1543.    To  sell  r^l  estate  or  any  part,  when. 

1543.    Order  of  sale,  when  to  be  made. 

154&.  What  the  order  of  sale  must  contain.  May  be  at 
public  or  private  sale. 

1545.  Interested  persons  may  apply  for  order  of  sal& 

Form  of  petition. 

1546.  To  deliver  copy  of  order  to  executor. 

1547.  Notice  of  sale. 

1548.  Time  and  place. 

1549.  Private  sale  of  real  estate,  how  made,  and  notice. 

Bids,  when  and  how  received. 

1550.  Ninety  percent,  of  appraised  value  must  be  offercJ. 

1551.  Purchase  money  on  sale  on  credit,  how  secured. 

1552.  Hearing  and  setting  aside  sale,  and  when  re-salo 

may  bo  ordered. 

1553.  May  file  objections,  when  and  who. 

1561.  \yhen  order  of  confirmation  is  to  be  mado  and 

when  not. 

1655i  Conveyances. 

1556.  Order  of  confirmation,  what  to  state. 

1557.  Sale  may  be  postponed. 

1558.  Notice  of  postponement 

1559.  Sale.of  real  estate  to  pay  legacies. 

1560-  ^'  here  payment  of  debts,  etc.,  provided  for  by  w  IL . 

1561.  Sale  without  order.    May  require  security. 

1562.  Where  provi  ion  by  wiU  insufficient 

1563.  Estate  subject  to  debts,  etc. 

1564.  Contribution  among  legatees. 
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1665.  Contract  for  purchase  of  laitds  may  be  sold,  how. 

1666.  Condltiopsofsalc. 

1567.  Purchaper  to  give  boud. 

1568.  Executor  to  assign  contract. 

1569.  Sales  by  executors  or  administrators  of  lands  under 
mortgage  or  lien. 

1570.  The  holder  of  the  mortgage  or  lien  may  purchase 
4  the  lands.    His  receipt  to  the  amount  of  bis  claim 

a  valid  payment. 

1671.  Administrator  and  executor  liable  for  misconduct 
in  sale. 

1672.  Fraudulent  sates. 

1578.  Limitation  of  actions  for  vacating  sale,  etc. 

1674.  To  what  oases  preceding  section  not  to  apply. 

1676.  Account  of  sale  to  be  returned. 

1676.  Executor,  etc.,  not  to  be  purchaser. 

1536.  (^  154.)  When  the  personal  estate  in  the  bunds  of 
the  e^cutor  or  administrator  is  exhausted  or  insufficient  to  pay 
the  all^vance  of  the  family,  the  debts  outstanding  against  the 
decedent\nd  the  debts,  expenses  and  charges  of  administration, 
the  execnto^|r  administrator  may  sell  the  real  estate  for  thai 
purpose,  upon  fl^order  of  the  probate  court. 

Stat.  1861, 640. 

Stat.  1851, 467,  omitt^^e  words,  *Ube  debts  outotsnding  against  the 
decedent**;  also,  '^expefltes";  and  read:  "county  judge,"  instead  of 
"  probate  court."  ( Vide  8nfcl865-6,  859,  for  provisions  concerning  the 
summary  sale  of  mines  and^Koing  interests  belonging  to  estate  of  de- 
ceased.) 

12  Cal.  200: 13  Cal.  576;  16  Cal.Hlfl:  19  Cal.  207;  20  Cal.  124, 313;  22  Cal* 
275;  31  Cal.  605;  32  Cal.  241;  83  CaDJ^;  36  Cal.  690;  89  Cal,  179. 

^  1537.  (^  155.)  To  obtain  bi]Ii(^  order,  he  must  present  a 
verified  petition  to  the  probate  court,  ot^  the  judge  at  chambers, 
setting  forth  the  amount  of  personal  estate  that  has  come  to  hia 
bands,  and  how  much  thereof,  if  any,  reA^ns  undisposed  of; 
the  debts  outstanding  against  the  decedent,\B  far  aa  can  bo 
ascertained  or  estimated ;  the  amount  due  upoi^l^e  family  al- 
lowance, or  that  will  be  due  after  the  same  has  beeiSm  force  for 
one  year;  the  debts,  expenses  and  charges  of  admndstratiou 
.  already  accrued,  and  an  estimate  of  what  will  or  mayr^crue 
during  the  administration  ;  a  description  of  all  the  real  est^iof 
which  the  decedent  died  seized  or  in  which  he  had  any  interet 
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lieb  the  estate  has  acquired  any  interest,  and  the  condition 
and  vuitf^H^herespective  portions  and  lots  thereof,  and 
whether  the  sam^^M^iiimraunity  or  separate  property ;  the 
names  and  ages  of  the  devi8ee9^M^i|^j^and  of  the  heirs  of  the 
decedent.  If  all  the  matters  above  enomePSMi^iaiinot  be  ascer- 
tained, it  must  be  so  stated  in  the  petition 

Stat.  1861, 640,  read:  **  the  intestate,''  instead  of; "  the  estatq  tbcrcof '* ; 
also,  inserted  between  **  heirs  of  the  decedent/*  and  *'  If  all  the  matters/' 
the  words,  **  which  petition  shall  be  verified  by  the  oath  of  the  party  pre 
senting  the  same;  if  the  inventory  and  appraisement  on  file  contain  a  full 
description  of  the  personal  estate  of  the  deceased  and  of  till  the  real  estate 
of  which  the  testator,  or  intestate,  died  seized,  or  in  which  he  had  any 
interest,  or  in  which  the  estate  has  acquired  any  interest,  such  inventory, 
by  a  proper  reference,  may  be  made  a  part  of  th6  petition  for  adescription 
oirtho  personal  estate,  or  real  estate,  or  both,  and  if  the  same  be  full  as  to 
all  property,  except  property  subsequently  discovered  or  subsccnently 
received,  such  reference  may  be  had  to  the  inventory,  and  the  adaltional 
property  may  be  set  forth  in  the  petition." 

Stat  1851, 467,  read :  '*  To  obtain  such  order,  he  shall  present  a  petition 
to  the  probate  court,  setlang  forth  the  amount  of  personal  estate  that  has 
come  to  his  hands,  and  how  much  thereof,  if  any,  remains  undisposed  of, 
the  debts  outstanding  against  the  deceased  as  far  as  the  same  can  be  as- 
certained, a  description  of  all  the  real  estate  of  which  the  testator  or  in- 
testate died  fleizeJ,  and  the  condition  and  value  of  the  respective  portions 
and  lots,  the  names  and  ages  of  the  devisees,  if  any,  and  of  the  heirs  of  the 
deceased,  which  petition  shall  be  verified  by  the  oath  of  the  party  pre- 
senting the  same." 

13 Oal. »76;  16  Cal.  000;  19  C«L  207, 410;  20 CaL  123, 313;  31  CaL 570;  33 
CaL665;  36 CaL 689. 

^  1538.  ,$  156.)  If  it  appears  to  the  court  or  judge,  from 
'inch  petition,  that  it  is  necessary  to  sell  the  whole  or  some  por- 
tion of  the  real  estate  for  the  purposes  antd  reasons  mentioned 
ill  the  preceding  section,  or  any  of  them,  such  petition  must  be 
filed  and  an  order  thereupon  made,  directing  all  persons  in- 
terested in  the  estate  to  appear  before  the  court,  at  a  titne  and 
place  specified,  not  less  than  four  nor  more  than  ten  weeks  from 
the  time  of  making  such  order,  to  show  cause  why  an  order 
should  not  be  granted  to  the  executor  or  administrator  to  sell  so 
much  of  the  real  estate  of  the  decedent  as  is  necessary. 

StaL  1861, 640. 

Stat.  1851, 468 read:  "  §156.  If  it  shall  appear  by  such  petition  that 
there  is  not  sufficient  personal  estate  in  the  hands  of  the  executor  or  ad- 
ministrator to  pay  the  allowance  to  the  family,  the  debts  outstanding 
against  the  deceased,  and  the  expenses  of  administration,  and  that  it  is 
necessary  to  sell  the  whole  or  some  portion  of  the  real  estate  for  the  pay- 
ment of  such  debts,  the  probate  judge  shall  thereupon  make  an  order 
directing  all  persons  interested  to  appear  before  him  at  a  time  and  place 
spncified,  not  less  than  four,  nor  more  than  ten  weeks  from  the  time  of 
malving  such  order,  to  show  cause  why  an  order  should  not  be  granted 
to  the  executor  or  admViistrator  to  sell  bo  much  of  the  real  estate  of  the 
deceased  as  shall  be  necessary  to  pay  such  debts.' 
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7  Cal.  229:  9  Cal.  195:  18  Cal.576;  16  CaLfiOO;  19  Cal.  162;  20  Col.  124, 
813- 33Cal.54;  SGCal.m 

^39.  ($$  157, 159.)  A  copy  of  the  order  to  sliow  caose 
miuto^)i|raonaIIy  served  on  all  persons  interested  in  tbe  estate 
and  on  anygllN^^Ignardian  of  any  minor,  deyisee  or  heir  of  tbe 
decedent  residentuNii^onnty,  at  leasfc  ten  days  before  the  time 
appointed  for  hearing  tb^Mi^lon,  or  most  be  poblisbed  at  least 
four  successive  weeks,  in  sacQuN^|imper  as  the  court  or  judge 
shall  direct.  The  notice  is  i^tved  iftn^pi^blicatioQ  is  completed 
ten  days  before  the  day  set  for  hearing.  IPiifrjU^iiiiiiii  interested 
in  tbe  estate  join  in  ike  feiitiontfor  the  saUi  or  signu^i^^riting 
their  assent  thereto,  th^  ']6oUbe  tnay  be  dispensed  with. 

Stat  1861, 641,  %^  lS7;16»,  r«ad  t  ''H 157.  A  copy  of  sooh  order  to  show 
cause  shall  bo  personally  served  on  all  persons  interested  m  the  estate,  at 
least  ten  days  before' tho*tlin6-app<^intca  for  heating  the  petitiun,  or  shall 
be  published  at  least  ]Q:>ur  successive  weeks  in  some  newspaper,  as  the 
court  or  judge  shall  order;  i)rovt<2a{,  however,  if  all  persons  interested 
in  the  estate  shall  signify  in  writing  their  assent  to  such  sale,  the  notice 
may  be  dispensed  with.** 

"  §  15!).  If  any  of  the  devisees,  or  heirs,  of  the  deceased, arc  minors,  and 
have  a  general  guardian  in  tbe  county,  a  copy  of  the  order  shall  be  served 
upon  the  guardian  at  least  ten  days  before  the  actual  hearing.  If  thcy 
have  no  guardian,  the  court  or  Judge  shall,  at  the  time  of  filing  the  peti- 
tion, or  before  proceeding  to  act  upon  the  petition,  appoint  8om<'  disinter- 
ested person  their  attorney,  for  the  sole  purpose  of  appearing  for  them 
and  taking  care  of  their  Intt- rest  in  the  proceedings.  The  court  may,alRO, 
upon  the  nearing,  if  it  be  deemed  necessary,  appoint  such  attorney  ibr 
the  heirs,  or  deviRces,  if  they  are  unrepresented,  whether  minors,  or  other- 
wise, and  may  likewise  appoint  an  attorney  for  the  creditors,  if  they  are 
unrepresented.  If  such  guardian  of  the  minors,  or  such  attorney  fur  mi- 
nors, or  others,  appearon  thf"  hearing,8nch  appearance  shall  l>e  evidence  of 
service  of  notice  upon  such  guardian,  or  attorney.** 

Stat  1851, 468,  omitted  Arom  Stat.  1861,  g  159,  all  after  the  word,  "  pre* 
ceedlngs,**  and  '* guardian**  Instead  of  '* attorney  **;  also  omitted  the 
words, ''  at  least  ten  days  bcfbro  the  actual  hearing  ** ;  also,  at  the  time  of 
flling  the  petition**;  §  157,  was  same  as  1 157,  Stat.  1861,  omitting  tbe 
words  "  or  Judge.** 

Stat.  1863-4. 867,  §  23,  read :  *'  Whenever  all  the  heirs  of  a  deceased  per 
son  are  of  ftiU  age«  the  probate  court  having  Jurisdiction  of  the  estate  of 
such  deceasedjperaon  shall  have  authority,  on  the  written  petition  or  con- 
sent of  all  the  heirs,  to  order  a  sale  of  the  whole  or  any  part  of  tbe  real  es- 
tate belonging  to  such  deceased  person ;  and  in  such  case  the  petition  for 
such  sale  need  only  set  forth  the  fact  of  such  consent  of  the  nu^Jority  ot 
such  petitioners,  and  describe  the  premises  to  he  sold,  •with  reasonable 
certainty.** 

16  Cal. 508 :  20  Cal.  124;  88  CaL  5L 


^  1540.  (}  158.)  The  probttte  court,  at  the  time  and  place 
appointed  in  such  order,  or  at  such  other  time  to  which  the  bear- 
ing may  be  postponed,  upon  satisfactory  'proof  of  pergonal  service 
or  publication  of  a  copy  of  the  order,  by.  affidavit  or  otherwise,  if 
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the  consent,  in  writing,  to  sach  sale  of  all  parties  interested  is 
not  filed,  mast  proceed  to  hear  the  petition,  and  hear  and  ex- 
amine the  allegations  and  pro6fs  of  the  petitioners,  and  of  all 
persons  interested  in  the  estate  who  may  oppose  the  application. 
All  claims  against  the  decedent  not  before  presented,  if  the 
period  of  presentation  has  not  efapsed,  may  be  presented  and 
passed  npon  at  the  hearing. 

Stat.  1861, 641,  added  the  words,  *^and  If  approred  by  th«  executor,  or 
administrator,  and  the  probate  Jndffe,  shall  not  be  subject  to  review  ex- 
cept on  appeal " ;  also,  r-ead :  "  due  '^  instead  of,  '*  personal  ^^ ;  also,  read : 
*' or  upon  filing  the  consent  in  writing  to  each  sale  of  alt  parties  inter 
csted  ** ;  instead  of,  "  if  the  consent  In  writing  to  such  sale  of  all  parties 
Interested,  is  not  filed '*^ :  also  inserted  the  words,  **  and  if  such  consent  be 
not  filed,"  between  "  hear  the  petition  '**  and  "and  bear  and  examine  *' ; 
also,  the  words, "  as  provided  in  this  act,'*  after  "  presentation.''* 

8tat.'l851, 46$,  was  tame  as  Stat  186L,  omitting  therefrom  all  after  the 
words,  **  oppose  the  application  " ;  also,  the  wora,  "  satisfactory.''* 

7  €al.2S9;  26  Cal.  124,311. 

^  1541.  ($160.)  The  execntor,  administrator  and  witnesses 
may  be  examined  on  oath  by  either  party,  and  process  to  compel 
them  to  attend  and  testify  may  be  issued  by  the  probate  jadge, 
In  the  same  manner  and  with  like  effect  as  in  other  cases. 

Stat.  1851,  468,  read :  **  The  execnt6r,  or  administrator,  may  be  exam- 
ined on  oath  and  witnesses  may  be  examined  by  either  party,  and  process 
to  compel  their  attendance,  and  testimony  may  be  issued  by  the  probate 
judge.  In  the  same  manner  aad  with  like  efiTect  as  in  other  causes. ' 

^  154^  (^  161.)  If  it  appears  necessary  to  sell  a  part  of  the 
real  estate,  and  that  by  a  sale  thereof  the  residue  of  the  estate, 
real  or  personal^  or  some  specific  part  thereof,  would  be  greatly 
injured  or  diminished  in  value,  or  subjected  to  expense,  or 
rendered  unprofitable,  or  that  after  any  such  sale  the  residue 
would  be  80  small  in  quantity  or  value,  or  would  be  of  such  a 
character  with  reference  to  its  future  disposition  among  the  heirs 
or  devisees,  as  clearly  to  render  it  for  the  best  interest  of  all  con- 
cerned that  the  same  should  be  sold,  the  court  may  authorize  the 
sale  of  the  whole  estate,  or  of  any  part  thereof  necessary  and  for 
the  beet  interest  of  all  concerned. 

Stat  1865-6, 766,  was  substantially  the  same,  adding  the  words,  **  and 
the  court  may  confirm  such  sale  of  the  whole  estate  or  of  a  specific  part 
thereof;  provided,  the  necessity  or  expediency  of  such  sale  as  already  de- 
fined ill  this  section,  be  set  forth  in  the  return  of  sale,  and  be  estab- 
lished nn  the  hearing;  and  the  sale  so  confirmed  shall  be\alid";  but 
omitted  the  words,  *'  or  personal." 

Stat  1861, 642,  omitted  the  words,  "  or  that  after  any  such  sale  the  res 
Idne  would  be  so  small  in  quantity  or  value,  or  would  be  of  such  a  char- 
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the  Bale  ;  the  lands  and  tenements  to  be  sold  mast  be  descnbed 
Mrith  common  certainty  in  the  notice 

Stat.  1865-6.  766 

Stat  1851, 460,  omitted  the  words,  *'and  Is  to  be  made  at  public- auc- 
tion." 

^  1548,  (^  ]  67 .)  Sales  at  pnblio  auction  mast  be  made  in 
the  county  where  the  land  is  situated,  bat  when  the  land  is  sitn- 
ated  in  two  or  more  counties  it  may  be  sold  in  either.  The  sale 
must  be  made  between  the  hours  of  nine  o'clock  in  the  morning 
and  the  setting  of  the  sun  on  the  same  day,  and  must  be  made  on 
the  day  named  in  the  notice  of  sale,  unless  the  same  is  postponed. 

Vide  §  1&50  and  note. 

^  1549.  ($  1 67.)  When  a  sale  of  real  estate  is  ordered  to  be 
made  at  private  sale,  notfoe  of  the  same  must  be  posted  up  in 
three  of  the  most  public  places  in  the  county  in  which  the  land  is 
situated,  and  published  in  a  newspaper,  if  there  be  one  printed  in 
the  same  county —  if  none,  then  in  such  paper  as  the  court  may 
direct — for  two  weeks  successively  next  before  the  day  on  or  after 
which  the  sale  is  to  be  made,  in  which  the  lands  and  tenements 
to  be  sold  must  be  described  with  common  certainty.  The  notice 
must  state  a  day  on  or  after  which  the  sale  will  be  made,  and  a 
place  where  offers  or  bids  will  be  received.  The  day  last  referred 
to  must  be  at  least  fifteen  days  from  the  first  publication  of 
notice,  and  the  sale  must  not  be  made  before  that  day,  but  must 
be  made  within  six  months  thereafter.  The  bids  or  offers  must 
be  in  writing,  and  may  be  left  at  the  place  designated  iu  tbo 
notice,  or  delivered  to  the  executor  or  administrator  personally, 
or  may  be  filed  in  the  office  of  the  clerk  of  the  probate  court, 
to  which  the  return  of  sale  must  be  made,  at  any  time  after  the 
first  publication  of  the  notice  and  before  the  making  of  the  sale. 
If  it  is  shown  that  it  will  be  for  the  best  interest  of  the  estate,  tho 
court  or  judge  may,  by  an  order,  shorten  the  time  of  notice  i 
which  shall  not,  however,  be  less  than  one  week,  and  may  pro- 
vide that  the  sale  may  be  made  on  or  after  a  day  less  than  fifteen 
but  not  less  that  eight  days  from  the  first  pablication  of  the 
notice,  in  which  case  the  notice  of  sale  and  the  sale  may  be  made 
to  correspond  with  such  order* 

Vide  §  1550  and  note. 
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^  1550.  (^  167.)  No  sale  of  real  estate  at  private  sale  shall 
be  confirmed  by  the  coart,  anless  the  sum  oiferedis  at  least  ninety 
per  cent  of  the  appraised  va]ae  thereof,  nor  unless  such  real 
estate  has  been  appraised  within  one  year  of  the  time  of  sach 
sale.  If  it  has  not  been  so  appraised,  or  if  the  coart  is  satisfied 
that  the  appraisement  is  too  high  or  too  low,  appraisers  mast  be 
appointed,  and  they  must  make  an  appraisement  thereof  in  the 
same  manner  as  in  case  of  an  original  appraisement  of  an  estat-e. 
This  may  be  done  at  any  time  before  the  sale  or  the  confirmation 
thereof. 

Vide  S 1518-9. 

Stat  1865-6, 766,  sabstantlally  the  same,  adding  the  words,  '*  as  provided 
by  law"  to§  1548;  also  using  the  word,  **and"  for  "or,**  before  "maybe 
filed/*  in  g  1549;  also,  using  the  words,  "of  the  inventory,**  for  "  of  an 
estate,**  after  "  appraisement**  in  $  1550. 

Stat.  1863-4, 170,  read :  "  $  16.  Hnch  sale  shall  be  made  in  the  county 
where  the  land  is  situated ;  but  when  the  tract  of  land  is  situated  in  two  or 
more  counties  it  may  be  sold  in  either  of  said  counties.  The  sale  shall  be 
made  between  the  hours  of  nine  o*ciock  in  the  morning  and  the  setting  of 
the  sun  on  the  same  day,  and  shall  be  at  public  auction,  unless  the  court 
shall  have  ordered  that  the  real  estate,  or  some  part  thereof,  may  bo  sold 
at  either  public  or  private  sale;  but  the  same  shall  not  be  sold  at  private 
sale  until  «r<  leatt  one  teeeieifternoiLce  of  the  terms  of  sale  and  of  the  time 
not  less  than  one  week^  tcithtn  which  offers  or  bids  will  be  reeeivedt  shall 
have  been  given  according  to  law  as  in  case  of  sales  at  public  auction; 
nor  shall  scch  sale  at  private  sale  be  made  unless  the  real  estate  to  be  sold 
shall  have  been  appraised  within  a  year  previous  to  the  time  of  such  sale, 
nor  shall  the  same  be  aold  at  private  sale  for  any  sum  more  than  ten  per 
cent  less  than  the  appraised  value  thereof.  If  said  real  estate  has  not 
been  so  appraised,  or  if  the  court  shall  be  satisfied  that  the  appraisement 
is  too  high  or  too  low,  appraisers  shall  be  appointed,  and  they  shall  make 
an  appraisement  thereof,  in  the  same  manner  as  in  the  case  of  the  ap- 
praisement of  the  inventory. 

Stat  1861, 648  was  same  as  Stat  1863-4,  omitting  therefrom  the  words  in 
italics. 

Stat  1851,  469,  read:  "such  sale  shall  be  in  the  county  where  the 
lands  are  situated,  at  public  auction,  between  the  hours  of  nine  o*clock 
In  the  morning,  and  the  setting  of  the  son  the  same  day.** 

39  Gal.  307. 

$  1551.  (^  168.)  The  executor  or  administrator  mnst,  when 
the  sale  is  made  upon  a  credit,  take  the  notes  of  the  purchaser 
for  the  purchase  money,  with  a  mortgage  on  the  property  to 
secure  their  payment. 

$  1553.  ($169.)  The  executor  or  administrator,  after  making 
any  sale  of  real  estate,  mnst  make  areium  of  his  proceedings  to 
the  probate  court,  which  must  be  filed  in  the  office  of  the  clerk, 
at  any  time  subsequent  to  the  sale,  either  in  term  or  vacation. 
If  the  sale  is  made  at  public  auction,  and  the  return  is  made 
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and  filed  on  or  before  the  first  day  of  the  next  term  thereafter, 
no  notice  is  required  of  such  retnrn  or  of  the  hearing  thereof,  but 
the  hearing  may  be  had  upon  the  first  day  of  the  term,  or  auy 
subsequent  day  to  which  the  same  may  be  postponed.  If  the  sale 
be  not  made  at  public  auction,  or  if  made  at  public  auction  a 
hearing  upon  the  return  of  proceedings  be  asked  for  in  the  re- 
tnrn, or  is  brought  on  for  a  hearing  upon  a  day  before  the  firat 
day  of  the  next  term  thereafter,  or  upon  any  other  day  than  the 
first  day  of  the  next  term  after  such  sale,  the  court  or  judge 
must  fix  the  day  for  the  hearing,  of  which  notice  of  at  least  ten 
days  must  be  given  by  the  clerk,  by  notices  posted  in  three  pub- 
lic places  in  the  county,  or  by  publication  in  a  newspaper,  or 
both,  as  the  court  or  judge  shall  direct,  and  must  briefly  indicate 
the  land  sold,  the  sum  for  which  it  was  sold,  and  must  refer  to 
the  return  for  further  pardculars.  Upon  the  hearing,  the  court 
must  examine  the  return  and  witnesses  in  relation  to  the  same, 
and  if  the  proceedings  were  unfEtir,  or  the  sum  bid  disproportion- 
ate to  the  yalue,  and  if  it  appear  that  a  sum  exceeding  such  bid 
at  least  ten  per  cent.,  exclusive  of  the  expenses  of  a  new  sale, 
may  be  obtuned,  the  court  may  vacate  the  sale  and  direct 
another  to  be  had,  of  which  notice  must  be  given,  and  the  sale 
in  all  respects  conducted  as  if  no  previous  sale  had  taken  place  ; 
if  an  offer  ten  per  cent,  more  in  amount  than  that  named  in  the 
return  be  made  to  the  court  in  writing,  by  a  responsible  person, 
it  is  in  the  discretion  of  the  eonrt  to  accept  such  offer  and  confirm 
the  sale  to  such  person,  or  to  order  a  new  sale. 

Stat  1868-4, 870,  Babstantlallv  the  same,  inserting  the  words, "  and  maj 
examine,**  before  "  witnesssea^* ;  also  "  the  court  shall  bo  of  the  opinion 
that,**  between  **  and  if,**  and  **  the  proceedings.** 

Stat  1861, 648,  read :  *'  §  169.  The  executor,  or  administratx)r,  mailing 
any  sale  of  any  real  eatate,  shall  at  the  next  term  of  the  court  thereafter,  or 
at  any  subsequent  sUtimg  cf  tfie  court  after  making  any  such  sale,  upon  no- 
tice  0/  at  least  ten  days,  to  be  given  in  such  manner  as  the  court,  or  the 
judge  mav  direct,  make  aretoni  of  his  proceedings  to  the  probate  court, 
who  shall  examine  the  same,  and  if  the  court  shall  bo  of  the  opinion  that 
tho  proceedings  wejre  unfair,  or  the  sum  bid  is  dispro])oi-tiouatc  to  the 
value,  and  that  a  sum  exceeding  such  bid  at  least  ten  per  ceat  exclusive 
of  the  expenses,  of  a  new  sale  may  be  obtained,  ho  shall  vacate  said  sale, 
and  direct  another  to  be  had,  of  "which  notice  shall  be  given,  and  tho  sale 
shall  be,  in  air  respects,  conducted  as  if  no  previous  sale  had  taken  place ; 
provided^  that  if  cm  ^er  of  ten  per  cent,  or  more,  exclusive  of  the  expenses 
qfanew  sale,  be  made  to  the  court,  in  writing,  by  a  responsible  person,  ii 
skall  be  in  the  discretion  qf  the  court  to  accept  such  offer  and  confirm  the 
sale  to  such  person,  ot  to  order  a  new  sale,^" 
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Stat  1851, 469,  same  as  Stat  1861«  omittlnfir  tlierefh>ia  the  words  in  iUl- 
•cs,  and  using  *'  probate  **  Jadge  for  "  probate  cotirt'* 

20  Cai.  125  48  Cat.  S85:  49 Ual.  49fr-& 

$  1553.  ($  170.)  Wb«n  retam  of  the  sale  is  made  and  filed, 
any  person  interested  in  the  estate  may  file  wiitteu  objeetions  1 1 
the  confirmation  thereof,  and  mt<y  be  heard  thereon,  when  the 
retnrn  is  heard  by  the  conrt  or  jadge,  and  may  prodace  witnesses 
in  support  of  his  obiections. 

Stat.  1861, 644,  read :  "  heard  on  said  first  day  of  tbe  term  subsequent  to 
t&c  sale,  or  any  subsequent  day  to  which  the  matter  may  be  continued, 
or  upon  any  day  that  may  be  fixed  by  the  order  of  tho  court,  or  judge. 
and  may  produce  witnesses  in  support  of  his  objections,"  for  the  balance 
of  the  section  after  "  and  may  be.** 

Stat.  1851, 469,  read :  *'  When  the  return  of  the  sale  is  made,  any  person 
Interested  In  the  estate  may  file  written  objections  to  the  confirmation 
of  the  sale,  and  m^  be  heard  and  may  produce  witnesses  in  support  ol 
his  objections." 

9  CaJ.  128. 

^  1554*  (^  171 .)  If  it  appears  to  the  coart  that  tbe  sale  was 
legally  made  and  fairly  conducted,  and  that  the  sum  bid  was  not 
disproportionate  to  the  value  of  the  property  sold,  and  that  a 
greater  sum,  as  above  specified,  cannot  be  obtained,  or  if  tbe  in- 
creased bid  mentioned  in  section  fifteen  hundred  and  fifty-two  be 
made  and  accepted  by  the  court,  the  couit  must  make  an  order 
confirming  tbe  sale,  and  directing  conveyances  to  be  executed^ 
The  sale,  from  that  time,  is  confirmed  and  valid,  and  a  certified 
copy  of  the  order  confirming  it  and  directing  conveyances  to  be 
executed,  must  be  recorded  iu  the  office  of  the  recorder  of  tbe 
county  within  which  the  land  sold  is  situated.  If,  after  the  con- 
firmation, the  purchaser  neglects  or  refuses  to  comply  with  the 
terms  of  sale,  the  court  may,  on  motion  of  the  executor  or  ad- 
ministrator, and  after  notice  to  the  purchaser,  order  a  resale  to 
be  made  of  the  property.  If  the  amount  realized  on  such  re-sale 
does  not  cover  tbe  bid  and  tbe  expenses  of  the  previous  sale,  sucli 
purchaser  is  liable  for  the  deficiency  to  the  estate, 

Stat.  1861, 644,  inserted  the  words,  *'  or  if  disproportionate  *"  between 
"  sold  "  and  "  and  that  a  greater  sum  " ;  also  read,  "  advance  "  instead 
of  "iacreascd**;  also, ''order  a  new  sale  of  the  property  sold  to  such 
purchaser,"  instead  of, "  order  a  re-sale  to  be  made  of  the  property." 

Stat.  1856. 20,  omitted  the  words, "  or  if  tiie  increased  bid  mentioned  In 
vcction  1652 be  made  and  accepted  by  the  court":  also  all  at\er  the 
word"*.  "  land  sold  is  situated  " ;  and  read,  *'  certified  copy  of  the  order 
authorizing  the  sale,  and  olihe  order  confirming  the  same  and  directing 
conveyances  to  be  executed,"  instead  of  '*  certified  copyof  tiie  order 
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conflrmtng  it,  and  directing  conveyances  to  be  executed  ** :  also  inserted 
the  words,  *'  or  if  dlsproportiOQate  "  between  "sold**  and  "  and  that  a 
greater  Bum.** 

Stat  1851, 470,  omitted  all  aflur  the  words,  "confirmed  and  valid**; 
also  the  words,  *'  or  if  the  increased  bid  mentioned  in  section  1&52  be 
mode  and  accepted  by  the  court  ** ;  also  Inserted  the  words,  "  or  if  dis- 
proportionate,  as  <tQ7ra. 

9  Cal.  128, 197 ;  19  Cal,  410 ;  20  Cal.  124 ;  33  CaL  54 ;  89  id.  184 ;  49  id.  185. 

^1555.  (^172.)  Conveyances  mast  thereapon  be  execated 
to  the  purchaser  by  the  execntor  or  administrator,  und  they  must 
refer  to  the  orders  of  the  probate  coart  authorizhig  and  confirm- 
ing the  sale  of  the  property  of  tlie  estate,  and  directing  convey- 
ances thereof  .to  be  executed,  and  to  the  record  of  the  order  of 
confirmation  in  the  office  of  the  county  recorder,  either  by  the 
date  of  such  recording,  or  by  the  date,  volume  and  page  of  the 
record,  and  such  reference  shall  have  the  same  effect  as  if  the 
order  were  at  large  inserted  in  the  conveyance.  Conveyances 
to  made  convey  all  the  right,  title,  interest  and  estate  of  the  dece- 
dent, in  the  premises,  at  the  time  of  bis  death  ;  if,  prior  to  the 
sale,  by  operation  of  law  or  otherwise,  the  estate  has  acquired 
any  right,  title  or  interest,  in  the  premises,  other  than  or  in  ad- 
dition to  that  of  the  decedent  at  the  time  of  his  death,  such 
right,  title  or  interest,  also  passes  by  snclt  conveyances. 

Stat.  1861, 644,  read :  **  testator  or  intestate  *'  instead  of  "  estate,"  oc- 
curring after  "  property  of  the  " ;  also,  of  such  orders  "  instead  of  "  the 
order  of  confirmation*^;  also,  *' testator  or  intestate  "  instead  of  *' dece- 
dent." 

Stat  1856, 20,  was  same  as  stat.  1861,  omitting  tbcrcflrom  all  after  the 
words, ''  time  of  his  death  " ;  also  the  words,  "  eilhor  by  the  date  of  such 
recording,  or  by  the  date  and  volume  and  page  of  such  record." 

Stat.  1851, 470,  read ;  ^*  Such  conveyances  shall  thereupon  be  executed 
to  the  purchaser  by  the  executor  or  administrators.  Ihoy  shall  contain 
and  sot  forth  at  large  the  origiu;il  ordc-r  authorizing  a  !«alc,  and  the  or«lcr 
conflrmmg  the  same,  and  diiecung  ih'^  C'lnveyance,  and  tlicy  shall  be 
deemed  to  convey  all  the  estate,  rights  and  interest  in  the  prcnuses  of  the 
testator  or  intestate,  and  at  the  time  of  his  death." 

9  Cal.  128;  19  Cal.  410;  20  Cal.  126;  21  Cal.  44 ;  39  Cal.  184, 809. 

^  1556.  (^  173.)  Before  any  order  is  entered  confirming 
the  sale,  it  must  bo  proved  to  the  satisfaction  of  the  court  that 
notice  was  given  of  the  sale  as  prescribed,  and  tbo  order  of  con- 
firmation must  show  that  such  proof  was  made. 

19  Cal.  410 ;  20  Cal.  817 ;  S3  Cal.  54. 

^  1557.  (^  174.)  If,  at  the  time  appointed  for  the  sale,  the 
executor  or  administrator  deems  it  for  the  interest  of  all  persona 
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coTicerned  therein  tbat  the  same  be  postponed,  he  may  postpone 
it  from  time  to  time,  not  exceeding  in  all  three  months. 

^  1558.  (^  175.)  In  case  of  a  postponement,  notice  thereof 
mast  be  Kiveii,  by  a  public  declaration,  at  the  time  and  place 
first  appointed  for  the  sale,  and  if  the  postponement  be  for  more 
than  one  day,  further  notice  mnst  be  given,  by  posting  notices  in 
three  or  more  pablic  places  in  the  county  where  the  land  is  situ- 
ated, or  publishing  the  same,  or  both,  as  the  time  and  circum- 
stances will  admit. 

Stat  1861, 644,  read :  *'  adjoamment  *'  for  "  postponement" 

Stat  ia51, 470,  same  substantially  as  stat  1861.  omitting  therefirom,  *'bjr 
poBtIng  notices  in  tbree  or  more  public  places  in  tbe  county  wbero  the 
land  is  situated.** 

Lj>£0.  (^  176.)  When  a  testator  has  given  any  legacj 
will  thai^itiQffisctnal  to  pass  or  charge  the  title  t^ijui^siatc, 
and  his  goods/cbdCts^JSjrights  and  credits  arej^»Jitf!!ient  to  pay  the 
legacy, together withmS^l]}|^udth^f4f!frge8^^  administr.ition, 
the  executor  or  administi-ator^Bi^Ihe  will  annexed  may  obtain 
an  order  therefor,  an^^f^ois  real  esraH^rthat  purpose,  in  the 
same  manne^tflaujpoa  tbe  same  terms  am^i^jj^ions  as  are 
prescjjlrirtrtu  this  chapter  in  case  of  a  sale  for  th^^imaent  of 

13  Cal.  S96;  31  Cal.606;  33  Cal.667. 

^15604  ($177.)  If  the  testator  makes  provision  by  his  will, 
or  designates  the  estate  to  be  appropriated  for  the  payment  of 
his  debts,  the  expenses  of  administration  or  family  expenses,  they 
mnst  be  paid  according  to  such  provision  or  designation,  out  of 
the  estate  thus  appropriated,  so  far  as  the  same  is  sufficient. 

Stat  1851 ,  470,  read :  "  of  tbe  wUl,**  mstead  of  "  or  designation,**  using 

"  the  "  for  "  such." 

31  Cal.606. 

U«  (^  178.)  When  such  provision  has  been  made,  or 
any  .proper^^Ullwilfi^jv^tfie  will  to  be  sold,  the  executor  or  ad- 
ministrator with  the  wilRSBttMa^JS^jvsell  without  the  order  of 
the  probate  court,  but  he  must  give  nowS^H^tii^gjA^eturn  ac- 
counts  thereof  to  the  court,  and  make  the  sale  in  all  res] 
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under  order  of  the  conrt,  unless  there  are  special  directions  in 
the  will,  in  which  case  he  mast  be  governed  thereby. 

Stat.  1861, 645,  inserted  the  words,  '*  whether  for  payment  of  debts  or 
expenses,  or  for  any  other  purpose,"  between  "sold**  and  ''the  execu- 
tor*': also  read:  "^bound  as  an  administrator  to  give/*  instead  of  "must 
give." 

Stat.  1851, 470,  substantially  tbe  same  as  f  1561. 

1  Cal.  512;  13  GaL  505;  15  CaL249;  18  Cal.  302;  S0CaL567;  31  Cal.  606, 
S2Cal.441. 

^  156$S.  (^  179.)  If  the  provision  made  by  the  will,  or  the 
estate  appropriated  therefor,  is  insuflScient  to  pay  the  debts,  ex- 
penses of  administration  and  family  expenses,  that  portion  of  the 
estate  not  devised  or  disposed  of  by  the  will,  if  any,  mast  be  ap- 
propriated and  disposed  of  for  that  purpose,  according  to  the 
provisions  of  this  chapter* 

81  Cal.  607;  33  Cal.  667. 

^  1563.  (^  180.)  The  estate,  real  and  personal,  given  by 
will  to  legatees  or  devisees,  is  liable  for  the  debts,  expenses  of 
iadministration  and  family  expenses,  in  proportion  to  the  value  or 
amount  of  the  several  devises  or  legacies,  but  specific  devises  or 
legacies  are  exempt  from  such  liability  if  it  appears  to  the  court 
necessary  to  carry  into  effect  the  intention  of  the  testator,  and 
there  is  other  sufficient  estate. 

31  Cal.  607;  33  CaL6(n48  OaL  193. 

$  1564.  ($  181.)  When  an  estate  given  by  will  has  beec 
sold  for  the  payttient  of  debts  or  expenses,  all  the  devisees  and 
legatees  must  contribute  according  to  their  respective  interests  to 
the  devisee  or  legatee  whose  devise  or  legacy  has  been  takeik 
therefor,  and  the  probate  court,  when  distribution  is  made,  must, 
by  decree  for  that  purpose,  settle  the  amount  of  the  several  lia- 
bilities and  decree  the  amount  each  person  shall  contribate,  and 
reserve  the  same  from  their  distributive  shares  respectively,  for 
the  purpose  of  paying  such  contribution, 

31  Cal.  607 ;  33  Cal.  661 ;  48  CM.  192. 

$1565.  ($182.)  If  a  decedent,  at  the  time  of  his  death, 
was  possessed  of  a  contract  for  the  purchase  of  lands,  his  interest 
in  such  land  and  under  such  contracts  may  be  sold  on  the  appli- 
cation of  hid  executor  or  administrator,  in  the  same  manner  as  if 
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be  had  died  aeized  of  each  land,  and  the  same  prooeedinga  may 
be  bad  for  that  pnrpoae  as  are  prescribed  in  this  chapter  for  the 
sale  of  lands  of  which  he  died  seised,  except  as  hereinafter 
provided. 

^  1566.  (^  183.)  The  sale  most  bo  made  snbject  to  all  pay- 
ments that  may  thereafter  become  doe  on  snch  contracts,  and  if 
there  are  any  sach,  the  sale  most  not  be  confirmed  by  the  probate 
jadge  nntil  the  pnrchasecs  execnte  a  bond  to  the  executor  or  ad- 
ministrator, for  the  benefit  and  indemnity  of  himself  and  of  the 
persons  entitled  to  the  interest  of  the  decedent  in  the  lauds  so 
contracted  for,  in  double  the  whole  amount  of  payments  thereafter 
to  become  due  on  such  contract,  with  such  sureties  as  the  probate 
judge  shall  approve. 

4  1567.  ($  184.)  The  bond  must  be  eonditioned  that  the 
purchaser  will  make  all  payments  for  such  land  that  become  due 
after  the  date  of  the  sale,  and  will  folly  indemnify  the  executor 
or  administrator  and  the  persons  so  entitled,  against  all  demands, 
fiosts,  charges  and  clauses,  by  reason  of  any  covenant  or  agree- 
ment contained  in  such  coatract 

Stat.  1851, 471,  added  the  words :  **  But  if  there  be  no  jmyments  there- 
after to  become  dueon  such  contract,  no  bond  shall  be  required  by  the 
pnrctaaser.** 

^  1568.  (^  185.)  Upon  the  confirmation  of  the  sale,  the 
ezecator  or  administrator  must  execute  to  the  purchaser  an  as- 
signment of  the  contract  which  vests  in  the  purchaser,  his  heirs 
and  assigns,  all  the  right,  title  and  interest  cf  the  estate^  or  of 
the  persons  entitled  to  the  interest  of  the  decedent,  in  the  lands 
sold  at  the  time  of  the  sale,  and  the  purchaser  has  the  same 
rights  and  remedies  against  the  vendor  of  such  land  as  the  dece- 
dent would  have  had  if  he  were  living. 

(  1560.  (}  186.)  When  any  sale  is  made  by  an  executor 
or  administrator,  pursuant  to  the  provisions  of  this  chapter,  of 
lands  snbject  to  any  mortgage  or  other  lien^  which  is  a  valid 
claim  against  the  estate  of  the  decedent,  and  has  been  presented 
and  allowed,  the  purchase  money  must  be  applied,  after  paying 
\\e  necessary  expenses  of  the  sale,  first  to  the  payment  and 
aatisfiustion  of  the  mortgage  or  lien,  and  the  residue,  if  any,  in 
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due  oonne  of  tdministration ;  the  application  of  the  parcbaio 
money  to  the  satiafaction  of  the  mortgage  or  lien  must  be  made 
without  delay,  and  the  land  is  enhject  to  ench  mortgage  or  lien 
nntil  the  purchase  money  has  been  actually  so  applied.  No 
elatm  against  any  estate  which  has  been  presented  and  allowed, 
is  affected  by  the  statute  of  limitations,  pending  the  proceedings 
for  the  settlement  of  the  estate.  The  porchaae  money,  or  so  mnch 
thereof  as  may  be  sufficient  to  pay  such  mortgage  or  lien,  with, 
interest,  and  any  lawful  costs  and  charges  thereon,  may  be  paid 
into  the  probate  court,  to  be  received  by  the  clerk  thereof,  where 
npon  the  mortgage  or  lien  upon  the  land  must  cease,  and  the 
purchase  money  must  be  paid  over  by  the  derk  of  the  court 
without  delay,  in  payment  of  the  expenses  of  the  sale  and  in  satis- 
faction of  the  debt  to  secure  which  the  mortgage  or  other  lien 
was  taken,  and  the  surplus,  if  any,  at  once  returned  to  the  execu- 
tor or  administrator,  unless  for  good  cause  shown,  after  notice 
to  the  executor  or  administrator,  the  court  otherwise  directs. 

Stat.  186S,  €98,  was  sabstanttaUy  the  same;  snbstitating  for  the  words 
In  italics  commenclDg  with  "  no  claim,'*  etc.,  the  following :  "Pfwided; 
howBTer,  that  when  ft  shall  be  shown  to  bo  necessary,  the  Court  may 
direct  that  safBclent  of  such  purchase  money  may  be  retained  to  meet 
such  portion  of  the  family  allowance  and  charges  and  expenses  of  ad- 
minlBtration  as  may  properly  be  reQuiied  fTom  the  holder  of  such  claim ; 
aach  reservation  of  a  portion  of  the  purchase  money  shall  not  prcveut 
the  discharge  of  the  mortgage  or  lien ;  and  no  lien  against  any  estate 
shall  be  affected  by  the  Statute  of  Limitations,  pending  the  proceedings 
for  the  settlement  of  such  estate";  and  omitting  the  other  italicized 
words. 

Stat  1861, 645,  was  same  as  staL  186t,  omitUng  all  after  the  words,  *'8et- 
tlement  of  such  estate." 

Stat.  1851, 472,  read:  **  When  any  sale  is  made  by  an  executor  or  ad- 
ministrator, pursuant  to  the  provisions  of  this  chapter,  of  land  subject  to 
any  mortgage  or  Hen,  which  is  a  valid  claim  against  the  estate  of  the  de- 
ceased, the  purchase  money  shall  be  applied  after  paying  the  necewarv 
expenses  of  the  sale,  first  to  the  payment  and  ratification  of  the  mort- 
gage, and  the  residue  in  due  course  of  adminstration." 

6Cal.386,412;  gCal.128;  18  Cal.687:  21  Cal.24;  24  GaL499;  27  Cal. 
S54;  29  Cal.  362;  32  CaL  376. 

Bank  of  Stockton  «.  Howlaad,42  GaL  129;  46  CaL  154.' 

^  1570.  {^  186.)  At  any  sale,  under  order  of  the  probate 
court,  of  lands  npon  which  there  is  a  mortgage  or  lieu,  the 
holder  thereof  may  become  the  purchaser, and  his  receipt  for  the 
amount  due  him  irom  the  proceeds  of  the  sale  is  a  payment  pro 
tanto.  If  the  amount  for  which  he  purchased  the  property  is  in- 
sufficient to  defray  the  expenses  and  discharge  his  mortgage  or 
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lien,  he  mast  pay  to  the  coart  or  the  clerk  thereof  an  atnonot 
salficient  to  pay  soch  expenses. 

Vide  i  1569  and  note. 

18Cal.687;  27Cal.354;  89GaLS08. 

^  15T1.  ($  188.)  If  there  is  any  neglect  ormisconddct  itt 
the  proceedings  of  the  execntor  in  relation  to  any  sale,  by  ^hich 
any  person  interested  in  the  estate  salfers  damage,  the  party  ag' 
grieved  may  recover  the  same  in  an  action  npon  the  bond  of  the 
executor  or  administrator,  or  otherwise. 

Stat  1851, read;  '*  a  rait "  instead  of  '*  an  action  ** ;  also  added  as  the 
case  may  require. 

Stat  1865-6,  824-5,  read:  *'In  all  cases  when  r^iaX  estate  has  been 
sold  in  this  state  under  the  order  of  the  probate  courts  of  the  several 
counties  to  purchasers  In  good  faith,  for  a  valuable  consideration,  and  de- 
fects of  form,  or  omissions,  or  errors  exist  in  any  of  the  proceedings,  such 
sales  are  hereby  ratified,  conflrmed  and  made  valid  and  sufficient  in  law 
to  transfer  the  title  of  the  property  sold ;  provided^  however,  that  this  act 
shall  not  affect  in  any  manner  rights  acquired  prior  to  its  passage,  by 
vendees,  grantees,  or  mortgagees,  who  claim  interests  in  or  liens  upon 
such  property  under  heirs  or  devisees  adversely  to  such  probate  sal^, 
nor  to  sanction  in  any  manner  cases  of  actual  firaud.** 

^  1572.  (^  189.)  Any  execntor  or  administrator  who  frandn* 
lently  sells  any  real  estate  of  a  decedent  contrary  to  or  other- 
wise than  under  the  provisions  of  this  chapter,  is  liable  in  doable 
the  value  of  the  land  sold,  as  liquidated  damages,  to  be  recovered 
in  an  action  by  the  person  having  an  estate  of  inheritance  therein. 

20Cal.288;  29Cal.85^ 

^  1573.  (^  190.)  No  action  for  the  recovery  of  any  estate, 
sold  by  an  ezecntor  or  administrator  under  the  provisions  of  this 
chapter,  can  be  maintained  by  any  heir  or  other  person  claiming 
under  the  decedent,  unless  it  be  commenced  within  three  years 
next  after  the  sale.  An  action  to  set  aside  the  sale  may  be  insti- 
ttUed  and  maintained  at  any  time  toithin  three  years  from  the 
discovery  of  the  fraud  or  other  grounds  upon  which  the  action 
is  based. 

20  Cal.  624 ;  83  Cal.  515.  Harlan  v.  MtUer,  January  Term,  1868.  Meeks 
V.  Kirby,  January  Term,  1872 ;  47  Gal.  169. 

^  1574.  (^  191.)  The  preceding  section  shall  not  apply  to 
minors  or  others  under  any  legal  disability  to  sue  at  the  time  when 
the  right  of  action  tirst  accrues ;   bat  all  such  persons  may  com- 
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Qjeiice  au  action  at  anytime  within  three  years  after  the  reuiwval 
of  the  disability. 

Meeks  v.  Klrby,  Janoaiy  Term,  1873. 

^  1575.  (^  192.)  Wben  a  sale  has  been  made  by  an  execator 
or  administrator,  of  any  property  of  the  estate,  real  or  personal, 
he  must  return  to  the  probate  court,  at  its  next  term  thereafter, 
an  account  of  sales,  verified  by  his  affidavit.  If  he  neglects  to 
make  such  return,  he  may  be  punished  by  attachment,  or  bis 
letters  may  be  revoked,  one  day's  notice  having  been  first  given 
him  to  appear  and  show  cause  why  such  attachment  shonld  not 
issue  or  such  revocation  shonld  not  be  made. 

^1576.  ($193.)  No  executor  or  administrator  must  directly 
or  indirectly,  purchase  any  property  of  the  estate  he  represents, 
nor  muHt  he  be  interested  in  any  sale* 

29Cal.aft:4SCaL121. 
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CHAPTER  VIII. 

OP  THE  POWERS  AN^D  DUTIES  OF  EXECtJTOES  AND 

ADMINISTRATORS,   AND   OF   THE   MANAGE 

MENT  OF  ESTATES. 

SSOTTON 1581.   Execators  to  take  posBession  of  the  entire  eetstn. 

1582.  Executors  may  sue  and  be  sued  for  recoveiy  of 

property. 

1583.  May  maintain  actions  for  waste,  conTersion  aod 

trespass. 
1684.    Executor  and  administrator  may  be  su6d  for  waste 

or  trespass  of  decedent. 
1585.    Suryiring  partner  to  settle  up  business.   Interest 

therein  to  be  appraised.  Account  to  be  rendered. 

1686.  Actions  on  bond  of  executor  or  administrator  may 

be  brought  by  another  administrator. 

1687.  What  executors  are  not  parties  to  actions. 

1588.  May  compound. 

1589.  Recovery  of  property  firaudulently  disposed  of  by 

testator. 
1680.    When  executor  to  sue,  as  provided  in  preoeding 

section. 
15dl.    Dispooition  of  estate  reooYored. 

^  1581.  (^  194.)  The  executor  or  administrator  mnat  take 
into  his  possession  all  the  estate  of  the  decedent,  real  and 
personal,  and  collect  all  debts  due  to  the  decedent  or  to  the  estate. 
For  the  pnrpose  of  bringing  suits  to  quiet  title,  or  for  partition  of 
such  estate,  the  possession  of  the  executors  or  administrators  is 
the  possession  of  the  heirs  or  devisees ;  such  possession  by  the 
heirs  or  devisees  is  subject,  however,  to  the  possession  of  the 
executor  or  administrator,  for  the  purposes  of  administration, 
as  provided  in  this  title. 

Stat.  1861,649,  read :  **for  all  other  purposes,'*  instead  of  closing  words 
in  italics. 

Stat.  1851, 472,  omitted  all  after  the  word,  '*  decedent.** 

7  Cal.  238;  8  Cal,  580: 10  Cal.  119;  15  Cal.259;  18  Cal.  458;  19  Cal.  87;  20 
Cal.  168, 627 ;  26  Cal.  427 ;  28  Cal.  392 ;  29  Cal.  514 ;  31  Cal.  604 :  38  Cal.  392 ; 
39  Cal.  186.    Chapman  o.  Uoliistcr,  Oetober  'i  eim,  1871.    Estate  of  M. 
Oasq.  October  Tcnui  1871.    Mecks  «.  Kirby,  January  Term,  1872. 
42  OaL  463;  44  Oal.  564, 

C.  c.  r. 
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^  1589.  (J  195.)  Actions  for  the  recovery  of  any  propertyt 
real  or  personal,  or  for  the  possession  thereof,  and  all  actions 
founded  upon  contracts,  may  be  maintained  by  and  against  exec- 
utors and  administrators,  in  all  cases  in  which  the  same  might 
have  been  maintained  by  or  against  their  respective  testators  or 
intestates. 

6  Cal.  167;  8  CaL  580;  14  CaL  119;  18  Gal.  459;  19  Gal.  87, 117;  20  Cal.  169, 
627;31Cal.570;46Oal.48S. 


$1583.  ($196.)  Executors  and  administrators  may  maintain 
actions-against  any  person  who  has  wasted,  destroyed,  taken  or 
carried  away,  or  converted  to  his  own  use,  the  goods  of  their 
testator  or  intestate,  in  his  lifetime.  They  may  also  maintain 
actions  for  trespass  committed  on  the  real  estate  of  the  decedent 
in  his  lifetime. 

8  Cal,  580;  14  Cal.  252;  16  Cal.  579;  19  Cal.  117, 123. 

$1584*  ($197.)  Any  person  or  his  personal  representatives 
may  maintain  an  action  against  the  executor  or  administrator  of 
any  testator  or  intestate  who  in  his  lifetime  has  wasted, 
destroyed,  taken  or  carried  away,  or  converted  to  his  own  use, 
the  goods  or  chattels  of  any  such  person,  or  committed  any  tres- 
pass on  the  real  estate  of  such  person. 

7  CaL  348;  8  Cal.  580;  9 Cal.  130;  28  CaL 568. 

$  1585.  ($  198.)  When  a  partnership  exists  between  the 
decedent,  at  the  time  of  his  deatli,  and  any  other  person,  the 
surviving  partner  has  the  right  to  continue  in  possession  of  the 
partnership,  and  to  settle  its  business,  but  the  interest  of  the 
decedent  in  the  partnership  must  be  included  in  the  inventory, 
and  be  appraised  as  other  property.  The  surviving  partner  most 
settle  the  affairs  of  the  partnership  without  delay,  and  account 
with  the  executor  or  administrator,  and  pay  over  such  balances 
as  may  from  time  to  time  be  payable  to  him,  in  right  of  the  dece- 
dent. Upon  the  application  of  the  executor  or  administrator,  the 
probate  judge  may,  whenever  it  appears  necessary,  order  the 
surviving  partner  to  render  an  account,  and  fn  case  of  neglect  or 
refusal  may,  after  notice,  compel  it  by  attachment ;  and  the  ex* 
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ecutor  or  admiuistrator  may  maintaiu  against  him -any  action 
whicli  the  decedent  conld  have  maintained. 

9  Cal.  696 ;  16  Cal.  118 ;  84  CaL  963 ;  88  Cal.  892.  Origgs,  Admlnlatrator, 
V.  Clark,  April  Term,  1861. 

(  1586.  (^  199.)  An  administrator  may,  in  his  own  name, 
for  the  Qse  and  benefit  of  all  parties  interested  in  the  estate,  main- 
tain actions  on  the  bond  of  an  execator,  or  of  any  former  ad- 
ministrator of  the  same  estate. 

$  1587.  ,  (^  200.)  In  actions  by  or  against  executors,  it  is  not 
necessary  to  join  those  as  parties  to  whom  letters  were  issaed, 
bat  who  have  not  qualified. 

^  1588.  ($  201 .)  Whenever  a  debtor  of  a  decedent  is  nnable 
to  pay  all  his  debts,  the  executor  or  administrator,  with  the  ap- 
probation of  the  probate  court  or  judge,  may  compound  with 
him,  and  give  him  a  discharge  upon  receiving  a  fair  and  just 
diyideud  of  his  effects.  A  compromise  may  also  be  authorized, 
when  it  appears  to  be  just  and  for  the  best  interest  of  the  estat«. 

Stat.  1861, 645. 

Stat  1851, 4T3,  omitted  all  alter  tbe  word, "  effects.** 

^  1589.  ($  202.)  When  there  is  a  deficiency  of  assets  in  the 
bands  of  an  executor  or  administrator,  and  when  the  decedent, 
in  his  lifetime,  has  conveyed  any  real  estate  or  any  rights  6r  in- 
terests therein,  with  intent  to  defraud  his  creditors,  or  to  avoid 
any  right,  debt  or  daty  of  any  person,  or  has  so  conveyed  such 
estate  that  by  law  the  deeds  or  conveyances  are  void  as  against 
creditors,  the  exeicutor  or  administrator  must  commence  and 
prosecmte  to  final  judgment  any  proper  action  for  the  recovery  of 
the  same ;  and  may  recover  for  the  benefit  of  the  creditor  all 
such  real  estate  so  fraudulently  conveyed,  and  may  also,  for  the 
benefit  of  the  creditors,  sue  and  recover  all  goods,  chattels,  rights 
or  credits  which  have  been  so  conveyed  by  the  decedent  in  his 
lifetime,  wbateyer  may  have  been  the  manner  of  such  fraudulent 
conveyance. 

Stat  1851, 473,  read :  "may,  and  it  shall  be  his  6.nty  to  commence  and 
prosecmte,**  instead  of,  **  must  commence  and  prosecute.**  48  Cal.  393. 

^  1590.  (^  203.)  No  executor  or  administrator  is  bound  to 
sue  for  such  estate  as  mentioned  in  the  preceding  section,  for  the 
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benefit  of  the  creditors,  nnleBs  ou  application  of  creditors,  who 
mast  pay  sacb  part  of  the  costs  and  expenses  of  the  sait,  or  give 
sach  security  to  the  executor  or  administrator  therefor,  as  the 
probate  judge  shall  direct. 

Stat.  1851, 474,  read :  ''nor  unless  the  creditors  making  tiieappUca* 
tion/*  instead  of,  '*  who/*  48  GaL  498. 

(  1591.  ($  204.)  All  real  estate  so  recovered  mnet  be  sold 
for  the  payment  of  debts,  in  the  same  manner  as  if  the  decedent 
had  died  seized  thereof,  upon  obtaining  an  order  therefor  from 
the  probate  court ;  and  the  proceeds  of  all  goods,  chattels,  rights 
and  credits  so  recovered  must  be  appropriated  in  payment  of  the 
debts  of  the  decedent,  in  the  same  manner  as  other  property  in 
the  hands  of  the  executor  or  administrator. 
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CHAPTER  IX. 

OF  THE  CONVEYANCE  OF  REAL  ESTATE  BY  EXEC- 
UTORS AND  ADMINISTRATORS  IN 
CERTAIN  CASES. 

Ssonovl697.    Exeontor  to  oomplete  oontracts  fbr  sale  of  real 

estate. 
1596.    Petition  for  executor  to  make  conveyance,  and 

notice  of  hearing. 
15ML    Interested  parties  may  contest. 

1600.  Conveyances,  when  ordered  to  be  made. 

1601.  Execution  of  conveyance  and  record  thereof,  how 

enforced. 

1602.  Rights  of  petitioner  to  enforce  contract. 

1603.  Effect  of  conveyance. 

1604.  YJteet  of  recording  a  copy  of  the  decree. 

1606.    Recording  decree  does  not  supersede  power  of 
court  to  enforce  it. 

1606.  Where  party  to  whom  conveyance  to  be  made  is 

dead. 

1607.  Decree  may  direct  possession  to  be  surrendered. 

^  1597.  (^  205.)  When  a  person  who  is  bound  by  contract, 
in  writing,  to  couyey  any  rei^l  estate,  dies  before  making  the  con- 
yeyauce,  and  in  all  cases  where  such  decedent,  if  living,  might 
be  compelled  to  make  such  conveyance,  the  probate  court  may 
make  a  decree  authorizing  and  directing  his  executor  or  adminis- 
trator to  convey  such  real  estate  to  the  peraon  entitled  thereto. 

28  CaL  46 ;  41  Oal.  2U2. 306;  49  OaL  471,.472. 

^  1598.  (}  206.)  On  the  presentation  of  a  verified  petition 
by  any  person  claiming  to  be  entitled  to  such  conveyance  from 
an  executor  or  administrator,  setting  forth  the  facts  upon  which 
the  claim  is  predicated,  the  probate  court  must  appoint  a  time  and 
place  for  hearing  the  petition,  at  a  regular  term  of  the  conn ; 
and  must  order  notice  thereof  to  be  publbhed  at  least  four  suc- 
cessiye  weeks  before  such  hearint(,  in  such  newspaper  in  this 
state  as  he  may  deaigoatA. 
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8tat.  1851,  474,  read :  **  notice  of  the  pendency  thereof,  and  the  time 
and  place  of  hearing,"  Instead  of,  '*  notice  thereof/' 

19Cal.  162;4IOal.306. 

^  1599.  (^  207.)  At  the  time  and  place  appointed  for  the 
hearing,  or  at  Buch  other  time  to  which  the  same  may  be  post- 
poned, upon  satisfactory  proof  by  affidavit  or  otherwlBe  of  the 
dne  publication  of  the  notice,  the  court  must  proceed  to  a  hearing, 
and  all  persons  interested  in  the  estate  may  Appear  and  contest 
such  petition,  by  filing  their  objections  in  writing,  and  the  court 
may  examine,  on  oath,  the  petitioner  and  all  who  may  be  pro* 
duced  before  him  for  that  purpose. 

Stat.  1861, 646,  read :  "  adjourned,"  instead  of,  '*  postponed." 

Stat  1851,  omitted  "  or  otherwise  " ;  also,  read :  **  defend,"  instead  of; 
•'  contest." 

$  1600.  ($  208.)  If,  after  a  full  Iiearing  upon  the  petition 
and  objections,  and  examination  of  the  facts  and  circumstances  of 
the  claim,  the  court  is  satisfied  that  the  petitioner  is  entitled  to  a 
conveyance  of  the  real  estate  described  in  the  petition,  a  decree 
anthorizing  and  directing  the  executor  or  administrator  to  execute 
H  conveyance  thereof  to  the  petitioner  must  be  made,  entered  on 
the  minutes  of  the  court  and  recorded, 

Stat  1861, 646. 

Stat.  1851, 474,  read :  **  probate  Judge"  instead  of,  **  court" 

L^Ol.  (^  209.)  The  executor  or  administrator  must  exe- 
cute th^!(9lNi^g^nce  according  to  the  directions  of  the  decree,  a 
certified  copy  ofwflMiNiyjHtbe  recorded  with  the  deed  in  the 
office  of  the  recorder  of  thecotRSBjMl^jere  the  lands  lie,  and      is 

primary  evidence  of  the  correctnes^JlM^iy^r^P^^^ii^^}  ^^^ 
of  the  authority  of  the  executor  or  administrato^^^Mij^gJ^he 
conveyance. 

Stat  1861, 646. 

Stat  1851, 475,  prefixed  to  the  section  the  words,  "Any  person  interested 
may  appeal  from  such  decree  to  the  district  court  for  the  same  county,  as 
In  other  cases;  but,  if  no  appeal  be  taken  Arom  such  decree,  within  the 
time  limited  therefor  by  law,  or  if  such  decree  be  sinned  on  appeal.' 

$  160^  (^  210.)  If,  upon  hearing  in  the  probate  court,  as 
hereinbefore  provided,  the  right  of  the  petitioner  to  have  a 
specific  performance  of  the  contract  is  found  to  be  doubtful,  the 
court  must  dismiss  the  petition  without  prejudice  to  the  rights  of 
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the  petitioner,  who  mftj,  at  any  time  within  six  months  thereafter, 
proceed^  in  the  district  court,  to  enforce  a  specific  performance 
thereof. 

Stat.  1861,  646. 

8tat  1851, 475,  read  "  probate  Judge,"  instead  of  "court" 

^  1603.  (ji  211.)  Every  conveyance  made  in  pnrsoance  of 
a  decree  of  the  probate  court,  as  provided  in  this  chapter,  shall 
pass  the  title  to  the  estate  contracted  for  as  fully  as  if  the  con- 
tracting party  himself  was  still  living  and  executed  the  convey- 
ance. 

13  Cal.  595;  20  Cal.  881;  21  Cal.  44;  81  Cal.  613;  35  Cal.  358. 

(  1604*  (^  212.)  A  copy  of  the  decree  for  a  conveyance, 
made  by  the  probate  court,  and  duly  certified  and  recorded  in 
the  ofSce  of  the  recorder  of  the  county  where  the  lands  lie,  gives 
the  person  entitled  to  the  conveyance  a  right  to  the  possession  of 
the  lands  contracted  for,  and  to  hold  the  same  according  to  the 
terms  of  the  intended  conveyance,  in  like  manner  as  if  they  had 
been  conveyed  in  pursuance  of  the  decree. 

^  1605.  (^  213.)  The  recording  of  any  decree,  as  provided 
in  the  preceding  section,  shall  not  prevent  the  court  making  the 
decree  from  enforcing  the  same  by  other  process. 

^  1606.  (^  214.)  If  the  person  entitled  to  the  conveyance 
dies  before  the  commencement  of  proceedings  therefor  under 
ibis  chapter,  or  before  the  completion  of  the  conveyance,  any 
person  entitled  to  succeed  to  his  rights  in  the  contract,  or  the  ex- 
eeutor  or  administrator  of  such  decedent,  may,  for  the  benefit  of 
the  person  so  entitled,  commence  such  proceedings  or  prosecute 
any  already  commenced,  and  the  conveyance  must  be  so  made 
as  to  vest  the  estate  in  the  personD- entitled  to  it,  or  in  the  execu- 
tor or  administrator,  for  their  benefit. 

Stat  1851, 475.  same  in  substance,  inserting  the  words,  "  the  estate  un- 
der him.  as  heir,  devisee,  or  otherwise,  in  case  the  conveyance  had  been 
made  according  to  the  terms  of  the  contract,"  inatead  of,  '*  succeed  to  his 
rights  in  the  contract." 

^  1607.  (^  214.)  The  decree  provided  for  in  this  chapter 
may  direct  the  possession  of  the  property  therein  described  to  be 
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san'endered  to  the  person  entitled  thereto,  upon  his  prodacing  the 
deed  and  a  certified  copy  of  the  decree,  when,  by  the  tavaa  of 
the  contract,  posseBUon  is  to  be  sorrendered. 
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CHAPTER  X. 

OP  ACCOUNTS  BENDERED  BY  EXECUTORS^  AND 
ADMINISTRATORS,  AND  OF  THE  PAY- 
MENT OF  DEBTS. 

Abttolb      I     Liabilities  and  coMPfiirsATiov  ov  bzbcutobs 

AND  ADMINI8TBATOB8. 
II.     ▲OOOUHTINQ   AXD    BBTTLBHlfiNTB  BY  BXEOUTOKB 
AMD  ADMINISTBATOBS. 
III.     The  PAYMENT  OF  DEBTS  OF  TBS  ESTATE. 


ARTICLE  I 

LIABILITIES  AND  COMPENSATION    OF  EXECUTORS  AND  ADMINIS* 

TBATOBd. 

Section  1612.  When  executor  or  admioistrator  personally  liable 

1613.  Executor  to  be  charged  with  all  estate,  etc. 

1614.  Not  to  profit  or  lose  by  estate. 
1616.  Uncollected  debts  without  fault. 

1616.  Compensation  of  the  executor  and  admiuistrator. 

1617.  Not  to  purchase  claims  against  the  estate. 

1618.  Executor's  and  administrator's  commissions. 

^1619.  (^215.)  No  executor  or  administrator  is  chargeable 
upon  any  special  promise  to  answer  damages  or  to  pay  the  debts 
of  the  testator  or  intestate  out  of  bis  own  estate,  unless  the  agree- 
ment for  that  purpose,  or  some  memorandum  or  note  thereof,  is 
in  writing  and  signed  by  such  executor  or  administrator,  or  by 
some  other  person  by  him  thereohto  specially  authorized. 

^  oieiS.  (J  216.)  Every  executor  and  administrator  is  charge- 
able in  his  account  with  the  whole  of  the  estate  of  the  decedent 
which  may  come  into  his  possession,  at  the  value  of  the  appraise- 
ment contained  in  the  inventory,  except  as  provided  in  the  fol- 
lowing sections,  and  with  all  the  interest,  profit  and  income  of 
the  estate. 

6Cal.606;  37Cal.43I. 
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$  1614:.  (^  *217.)  He  ehall  not  make  'profit  by  the  increaBe, 
nor  Bofier  loss  by  the  decreaee  or  destrnction,  without  hiB  fault, 
of  any  part  of  the  estate.  He  must  account  for  the  excess  when 
he  sella  any  part  of  the  estate  for  more  than  the  appraisementi 
and  if  any  is  sold  for  less  than  the  appraisement,  he  ia  not  re- 
sponsible  for  the  loss,  if  the  sale  has  been  justly  made. 

12  Cal.  200 ;  26  Cal.  61, 429 ;  37  CaL  4S1 ;  39  Cal.  188, 601. 

^  1615.  (^  218.)  No  executor  or  administrator  is  aoooant- 
able  for  any  debts  due  to  the  decedent^  if  it  appears  that  they  re> 
main  uncollected  without  his  fault 

L^ft*  ($  219.)  He  shall  be  allowed  all  necessary  ez- 
penseslnhlfei^are,  management  and  settlement  of  the  estate, 
and  for  his  servicSl^lt^jhfees  cu  proffided  in  this  chapter ;  but 
when  the  decedent,  by  bil^iijji^makes some  other  provision  for 
the  compensation  of  his  executor^!bt^h^  be  a  full  compensa- 
tion for  his  services,  unless,  by  a  writteniilBliiiiQent,  filed  in  the 
probate  court,  he  renounces  all  claim  for  compensaut^H^ic&vided 
by  the  will. 

Stat.  1861, 476.  read :  "  as  the  law  provides,'*  instead  of,  "  as  provided 
in  this  chapter.'* 

6  Cal.  167 ;  10  Cal.  &68 ;  24  Cal.  92 ;  38  CaL  87.    Estate  of  H.  Qasq.  Octo 
ber  Term,  1871.    Estate  of  Simmons,  July  Term,  1871. 

^  1617.  (^  220.)  No  administrator  or  executor  shall  pur- 
chase any  claim  against  the  estate  he  represents ;  and  if  he  pays 
any  claim  for  less  than  its  nominal  value,  he  is  only  entitled  to 
charge  in  his  account  the  amount  he  actually  paid. 

9  CaL  636;  21  Cal.  82;  26  CaL  07^ 

^^^618.  (^  221.)  When  no  compensation  is  provided  by  the 
will,  o^h^MBCQtor  renounces  all  claim  thereto,  he  must  be 
allowed  commlHiiims  upon  the  amount  of  the  whole  estate  ac- 
counted for  by  him7al^ft|]]ows :  For  the  first  thousand  dollars, 
at  the  rate  of  seven  per  cenw^ifi^j^ll  above  that  sum  and  not  ex- 
ceeding ten  thousand  dollars,  at  tb^l^eof  five  per  cent. ;  for  all 
above  that  sum,  at  the  rate  of  four  per  cetHiii^nd  the  same  com- 
mission must  be  allowed  administrators.  In  al^mgs,  such  fur- 
ther allowance  may  be  made  as  the  probate  judgeml^i^Jeem 
^ust  and  reasonable,  for  any  extraordinary  service.    The  tdSm 
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amonnt  of  snch  allowance  mnst  not  exceed  theamoaut  of  com- 
misBions  allowed  by  this  section. 

Stat  1861, 646. 

Stat.  1851,476,  Inserted  the  words,  '*  not  required  by  an  exectrtor  or  ad- 
ministrator in  tlie  common  course  of  his  duij,"  between  '*  extraordinary 
services  "  and  **  the  total." 

13  Cal.  144;  ^4  Cal.  93;  30  Cal.  113 


I 
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ARTICLE  II. 

ACCOUNTINO  AND  SITTLEMINTS   BT   XZECUTOR8  AMD  ADMINM* 

TRATORS. 

SsoTiozr  1622.   To  render  an  exhibit  of  receipts  and  dl8banements« 

and  claims  allowed. 
1628.    Citation  to  account  at  third  term. 
1624.    Petition  for  citation  to  render  final  or  otiier  m> 

count 
1626.    Citation  to. account  on  application. 

1626.  Objections  to  account,  who  may  file. 

1627.  Attachment  for  not  obeying  citation. 

1628.  To  render  accounts  at  expiration  of  term. 

1629.  Executor  to  account  after  his  authority  revoked. 

1680.  Bevoking  authority  of  executor,  when. 

1681.  To  produce  and  file  vouchers,  which  remain  in 

court. 

1682.  Touchers  for  items  less  than  twenty  dollars,  when 

excepted. 
1688.    Day  of  settlement  to  be  appointed,  and  must  give 

notice  theraof. 
1681    Final  settlement,  partition  and  distribution  may  be 

made  at  same  time.    Postponing  order  is  notice. 
1686.    Interested  party  may  file  exceptions  to  account. 

1686.  All  matters  may  be  contested  by  the  heirs.    Hea»» 

ing  may  be  postponed. 

1687.  Settlement  of  accounts  to  be  conclusive,  when  and 

when  not 

1688.  Proof  of  notice  of  settlement  of  accounts. 

^  leaa.  (^  222.)  At  the  third  term  of  the  court  after  his  ap- 
pointment, and  thereafter  at  any  time  when  required  by  the 
court,  either  upon  its  own  motion  or  upon  the  application  of  any 
person  interested  in  the  estate,  the  executor  or  administrator  must 
render,  for  the  information  of  the  court,  an  exhibit  under  oath, 
showing  the  amount  of  money  received  and  expended  by  him, 
(be  amount  of  all  claims  presented  against  the  estate,  and  the 
names  of  the  claimants,  and  all  other  mattera  necessaiy  to  show 
the  condition  of  its  affairs. 

8  Cal.  289;  9  Cal.  636;  23  GaL  363;  24  Gal.  93;  26  Gal.  427. 


529  ACCOUNTING   AND   SETTLKMENTS.     ^  1683-1088 

^  1698*  (^  323.)  If  the  executor  or  administrator  fails  to 
render  an  exhibit  at  the  third  term  of  the  coait,  the  judge  of  the 
probate  coart  must  caase  a  citation  (o  be  issued  requiring  him  to 
itppear  and  render  it. 

^  1694k  (^  224.)  Any  person  interested  in  the  estate  may, 
,  Ht  any  time  before  the  final  settlement  <^  aceoants,  present  his 
petition  to  the  probate  judge,  praying  that  the  executor  or  ad- 
ministrator be  required  to  appear  and  render  such  exhibit,  setting 
forrh  the  facts  showing  that  it  is  necessary  and  proper  that  such 
an  exhibit  should  be  made. 

^  16S5.  ($  225.)  If  the  judge  is  satisfied,  either  from  the 
oath  of  the  applicant  or  from  any  other  testimony  offered,  that 
the  facts  alleged  are  true,  and  considers  the  showing  of  the 
applicant  sufficient,  he  must  direct  a  citation  to  be  issued  to  the 
executor  or  administrator^requiring  him  to  appear  at  some  day  to  be 
named  in  the  citation,  which  must  be  during  a  term  uf  the  court, 
aud  render  an  exhibit  aa  prayed  for. 

^  16S6.  (^  226.)  When  an  exhibit  is  rendered  by  an  execn- 
tor  or  administrator,  etny  person  interested  may  appear,  and  by 
objections  m  writing,  contest  any  aoeoant  or  statement  therein 
contained.  The  court  may  examine  the  executor  or  adminis- 
trator,  and  if  he  has  been  guilty  of  neglect,  or  has  wasted,  em- 
bezzled or  mismanaged  the  estate,  his  letters  most  be  revoked. 

11  Cal.  2U;  26  Cal.  57 ;  29  Cal.  616. 

^  1687.  (^  227.)  If  any  executor  or  administrator  neglects 
or  refuses  to  appear  and  render  an  exhibit,  after  having  been  duly 
cited,  an  attachment  may  be  issued  against  him  and  su^k  exhibit 
enforced^  or  bis  letters  may  be  revoked,  in  the  discretion  of  the 
court. 

26  Cal.  429, 


_^*s< 


2^{^«  (^  228.)  Every  executor  or  administrator  mnat 
render  a  fnInE880««[^I>dareport  of  his  administration  at  the  ex- 
piration of  one  year  fro^^B^im^jflns  appointment.  If  he 
fails  to  present  his  acooant,  the  court  orjQOgiBmei^gt^^ompel  the 
rendering  of  the  account  by  attachment,  and  any  personini 
c.  c.  r.- 


i 
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Tl^Nl%^Btate  may  apply  for  and  obtain  an  attachment,  bat  no  at- 
tach meiu!!Mi^J^e  nnless  a  citation  has  been  first  iBsaed, 
served  and  retarue^^^M^^^ring  the  execntor  or  administrator  to 
appear  and  show  cause  wh^^M^^tachment  should  not  issue* 
Every  acconnt  rendered  'nnst  exhibi^SONliitJyUie  debts  which 
hare  been  paid,  bat  also  a  statement  of  all  de8lE^^|^ch  have 
been  daly  presented  and  allowed  daring  the  period  embrt 
the  account. 

Stat.  1861, 647. 

Stat.  1851. 477,  omitted  the  word,  **  served  " ;  also,  all  after  the  words, 
*'  should  not  issue." 

9  Cal  636;  26  Cal.  429;  30  Cal.  110;  37  Cal.  426. 

$  16S9.  (^  229.)  When  the  authority  of  an  executor  or  ad- 
ministrator ceases  or  is  revoked  for  any  reason,  be  may  be  cited 
to  account  before  the  probate  court  at  the  instance  of  the  person 
succeeding  to  the  administration  of  the  same  estate,  in  like 
manner  as  he  might  have  been  cited  by  any  person  interested  in 
the  estate  doring  the  time  he  was  execotor  or  administrator. 

9CaL636. 

^  1680.  (^  230.)  If  the  executor  or  administrator  resides 
oat  of  the  county,  or  absconds  or  conceals  himself  so  that  the 
citation  cannot  be  personally  served,  and  neglects  to  render  an 
aocoant  within  thirty  days  after  the  time  prescribed  in  this 
article,  or  if  he  neglects  to  render  an  account  within  thirty 
days  after  being  committed  where  the  attachment  has  been  ex- 
ecuted, his  letters  most  be  revoked. 

9  CaL  636. 

$  1631.  (^  231.)  In  rendering  his  account,  the  executor  or 
administrator  must  produce  and  file  vouchers  for  all  charges, 
debts,  claims  and  expenses  which  he  has  paid,  which  must  re- 
main in  the  court ;  and  he  may  be  examined  on  oath  touching 
such  payments,  and  also  touching  any  property  and  efiects  of  the 
decedent,  and  the  disposition  thereof.  When  any  voucher  is  re- 
quired for  other  purposes,  it  may  be  withdrawn  on  leaving  a 
certified  copy  on  tile ;  if  a  voucher  is  lost,  or  for  other  good 
reason  cannot  be  produced  on  the  settlement,  the  payment  may 
be  proved  by  the  oath  of  any  competent  witness. 

Stat.  1861,  fi47. 

Stat.  1851, 478.  omitted  all  after,  '*  disposition  thereof." 

9  Cal.  636;  37  Cal.  426. 
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^  1639.  (J  232.)  On  the  Bettlement  of  his  account  he  may 
be  allowed  any  item  of  ezpenditare,  not  exceeding  twenty 
dollars,  for  which  no  yoncber  is  produced,  if  sach  item  be  sup- 
ported by  his  own  uncontradicted  oath  positire  to  the  fact  of 
payment,  «pecifying  when,  where  and  to  whom  it  was  made  ; 
but  such  allowances  in  the  whole  most  not  exceed  fiye  hundred 
dollars  against  any  one  estate. 

9  Gal.  696;  37  Gal.  425. 

$  1633.  (^  233.)  When  any  account  is  rentJend  for  settle- 
ment,  the  court  or  judge  must  appoint  a  day  for  the  settlement 
thereof ;  the  clerk  must  thereupon  give  notice  thereof,  by  causing 
notices  to  be  posted  in  at  least  three  public  places  iu  the  county, 
setting  forth  the  name  of  the  estate,  the  executor  or  administrator, 
and  the  day  appointed  for  the  settlement  of  the  account,  which 
must  be  on  aome  day  of  a  term  of  the  court.  The  court  or  pro- 
bate judge  may  order  such  farther  notice  to  be  given  its  may  be 
proper. 

Stat.18a.e47. 

Stat.  1851, 478,  omitted  tbe  last  sentence ;  al«o  the  words,  **  the  court  or 
Judge  must  appoint  a  day  for  tbe  settlement  thereof.** 

9Gal.«36;  30  Gal.  110. 

9^634.  (N.  S.)  If  the  account  mentioned  indie  preceding 
eectionll^Mt^Afinal  settlement,  and  the  estate  is  ready  for  distribu- 
tion and  partiuHllMjjenotice  thereof  required  to  be  published, 
must  state  these  facts^lfe^m  confirmation  of  tbe  final  account, 
distribution  and  partition  of  tb^i^fe  to  all  entitled  thereto  must 
be  immediately  had,  without  furtheri!^l^i^>r  proceedings.  If, 
from  any  cause,  the  hearing  of  the  acconnto^Si^^rtition  and 
distribution  is  postponed,  the  order  postponing  (liii  mnTlliiiii^ii  i1ii|i 
certain  is  notice  to  all  persons  interested  therein.  ^^^ 

^  1635.  (}  234.)  On  the  day  appointed,  or  any  subsequent 
day  to  which  the  hearing  may  be  postponed  by  tbe  court,  any 
person  interested  in  the  estate  may  appear  and  file  his  exceptions 
in  writing  to  the  account,  and  contest  tbe  same. 

9  GaL  698;  26  Gal. 57;  29  GaL  619;  30  Gal.  110. 

$  1636.  ($$  235,236.)  All  matters,  including  allowed  claims 
not  passed  npon  on  the  settlement  of  any  former  account,  or  on 
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rendering  an  exhibit,  or  on  making  a  decree  of  Bale,  may  be  con- 
tested by  the  heirs,  for  cause  shown.  The  bearing  and  alle- 
gations of  the  respectiTe  parties  may  be  postponed  from  time  to 
time,  when  necessary,  and  the  court  may  appoint  one  or  more 
referees  to  examine  the  accoants  and  mi^e  report  thereon,  sub- 
ject to  confirmation ;  and  may  allow  a  reasonable  compensation 
to  the  referees,  to  be  paid  out  of  the  estate  of  the  decedent. 

Stat.  1M1,647,  prefixed  to  the  section  the  worOs:  "If  there  be  any 
minor  interested  in  the  estate,  who  has  no  legally  appointed  gaardian» 
the  court  Khali  appoint  some  disinterested  person  to  represent  him,  who» 
on  behalf  of  the  minor,  may  contest  the  account,  as  any  oUier  person 
having  an  interest  might  contest  it,  and  who  shall  be  allowed  by  the 
court,  for  his  services,  a  reasonable  compensatioii ;  the  ecnrt  thall  also^  if 
it  deerna  it  nacesjary,  appoimt  an  attorney  to  rtpre$ent  the  a6««f»/  htirt  and 
devisees.'* 

Stat.  1651, 478,  prefixed  the  same  words  as  stat.  IWl,  omitting  those  in 
Italics^  also  used  the  word  *^  auditor'*  instead  of  "referees.** 

9  Cal.  636;  30  Cal.  110;  87  Cal.  426. 

^m§37»  (^  237.)  The  settlement  of  the  account  and  the 
allowan^Ni^reof  by  the  conrt,  or  upon  appeal,  is  conclusive 
against  all  per^Mil|^nany  way  interested  in  the  estate,  saving, 
however,  to  all  perstm^liiliQmg  under  any  legal  disability,  their 
rights  to  proceed  against  th^lMi||^or  or  administrator,  either 
individually  or  upon  his  bond,  withint^^siiM^&fter  their  respect- 
ive disabilities  cease,  and  in  any  action  bro{|^li^>y  any  such 
person,  the  allowance  and  settlement  of  the  acoouuri^^»nary 
evidence  of  its  correctness.  ^^^ 

Stat.  1851, 478,  read :  "  presumptive  **  instead  of  **  primary.** 

9  CaL  636;  11  Cal.  212;  24  Gal.  94;  80  GaL  111;  36  CaL  6S4;  ST  Cal  42ft 

(  1638.  ((  238.)  The  account  must  not  be  allowed  by  the 
court  until  it  is  first  proved  that  notice  has  been  given  as  required 
by  this  chapter,  and  the  decree  must  show  that  such  proof  was 
made  to  the  satisfaction  of  the«onrt».and  is  conclosive  evidence 
of  the  fact. 

9Gal.ia6;  MCaLllL 

See  new  $$  1639, 164kO  in  appendix. 
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ABTICLE  III. 

THE  PAYMENT  OP  DEBTS  OF  THE  ESTATE 

8scmoirl648  Order  in  which  debts  to  be  paid. 

1644.  Where  property  ineufficieiit  to  pay  mortgage 

1645.  Estate  insufBcient,  a  dividend  to  be  paid. 

1646.  Funeral  expenses  and  expenses  of  last  sickness. 

1647.  Order  for  payment  of  debts  and  discharge  of  tlie 

executor  and  administrator. 

1648.  Provision  for  disputed  and  contingent  claims. 

1649.  After  decree  for  payment  of  debts,  executor  person- 

ally liable  to  creditors.  • 

1660.  Claims  not  Included  in  order  for  payment  of  debts, 

how  disposed  of. 

1661.  Order  for  payment  of  legacies  and  extension  of 

time. 

1662.  Final  account,  when  to  be  made. 

1658.    Neglect  to  render  final  account,  how  treated. 

^  164t3.  ($  239.)  The  debts  of  the  estate,  subject  to  the  pro- 
visions of  section  twelve  hundred  and  Jive^  mast  be  paid  iu  the 
following  order : 

1.  Funeral  expenses. 

2.  TiM  expenses  of  the  last  sickiiesB. 

3.  Debts  having  preference  by  the  laws  of  the  United  States. 

4.  Judgments  rendered  against  the  decedent  in  his  lifetime, 
and  mortgages  in  the  order  of  their  date. 

5.  All  other  demands  against  the  estate. 

9CaL636;  12 Gal. 208;  26CaL66;  29CaL362. 

^  1644.  (}  240.)  The  preference  given  in  the  precedinpr 
section  to  a  mortgage  only  extends  to  the  proceeds  of  the  property 
mortgaged.  If  the  proceeds  of  such  property  is  iusufScient  to 
pay  the  mortgage,  the  part  remaining  unsaUsfied  must  be  classed 
with  other  demands  against  the  estate. 

9CaI.6a6. 

^  1645.  (^  241 .)  If  the  estate  is  insuflScient  to  pay  all  the 
debts  of  any  one  class,  each  creditor  must  be  paid  a  dividend  in 
proportion  to  his  ehiim ;  and  no  creditor  of  anyone  class  shall  re- 
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ceive  any  payment  until  all  those  of  the  preceding  claes  are 
fally  paid. 
«  Cal.  686;  18  CaL  481;  26  Cal.  66 

^  1646.  (^  242.)  The  executor  or  adminiBtrator,  as  soon  as 
he  has  sufficient  funds  in  his  bands,  must  pay  the  funeral  ex- 
penses, and  expenses  of  the  last  sickness,  and  the  allowance  made 
to  the  family  of  the  decedent.  He  may  retain  in  his  hands  the 
necessary  expenses  of  administration,  but  he  is  uot  obliged  to 
pay  any  other  debt  or  any  legacy  until,  as  prescribed  in  this 
article,  the  payment  has  been  ordered  by  the  court 

9  Cal.  686;  18  Cal.  431 ;  87  Cal.  428. 

1647.  (^  243.)  Upon  the  settlement  of  the  accounts  of 
the  e^Sq^i  or  administrator  at  the  end  of  the  year,  as  required 
in  this  cba{}fe%i^^e  court  must  make  an  order  for  the  payment  of 
the  debts,  as  th^Nmmastances  of  the  estate  require.  If  there 
18  not  sufficient  funds  i^j^^ands  of  the  executor  or  administra- 
tor, the  court  must  specifyl^lliedecree  the  sum  to  be  paid  to 
each  creditor.  If  the  whole  prope9fi^s^he  estate  be  exhausted 
by  such  payment  or  distribotiion^  such  amSlb^wt  be  coiiBidered 
as  a  final  account,  and  the  executor  or  adminismiaai^  entitled  to 
his  discharge,  on  producing  and  filing  the  necessa^NiKmchers 
and  proofs  showing  that  such  payments  haye  been  made^ 
that  he  bus  fully  complied  with  the  decree  of  the  court 

Stat  1861.648. 

Stat  1851, 479,  omitted  all  after  the  words,  **each  creditor.** 

9  Cal.  636;  14  Cal.  129:  18  Cal.  431 ;  26  Gal.  57, 431 ;  80  Cal.  Ill ;  82  Cal. 
127;  37  CaL  426;  39  Cal.  70. 184. 

^  1648.  (^  244.)  If  there  is  any  claim  not  due,  or  any  con- 
tingent or  <&pated  claim  againBt  the  estate,  the  anoimi  theieof » 
or  such  part  of  the  same  as  the  holder  would  be  entitled  to  if 
the  claim  were  due,  established  or  absolute,  must  be  paid '  into 
the  court,  and  there  remain,  to  be  paid  over  to  the  party  when 
he  becomes  entitled  thereto  ;  or  if  he  fails  to  establish  his  claim, 
to  be  paid  over  or  distributed  as  the  circumstances  of  the  estate 
.  require.  If  any  creditor  whose  claim  has  been  allowed,  but  is 
not  yet  due,  appears  and  assents  to  a  deduction  therefrom  of  the 
legal  interest  for  the  time  the  claim  has  yet  to  run,  he  is  entitled 
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to  be  paid  accordingly.  The  payments  provided  for  in  this 
section  are  not  to  be  made^tchen  the  estate  is  insolvent,  unless  a 
pro  rata  distribution  is  ordered. 

9CaI.636;  18GaL429. 

^  1G49.  (^  245.)  When  a  decree  is  made  by  the  probata 
court  for  the  payment  of  creditors,  the  executor  or  administrator 
is  personally  liable  to  each  creditor  for  his  allowed  claim,  or  the 
dividend  thereon,  and  execution  may  be  issued  on  such  decree,  as 
upon  a  jadgment  in  the  district  court,  in  favor  of  each  creditor, 
and  the  same  proceeding  may  be  had  under  such  execution  as  if 
It  had  been  issaed  from  the  district  court.  The  executor  or  ad« 
ministrator  is  liable  therefor  on  his  bond  to  each  creditor. 

14  Cat  190:  26Cal.4Sl. 

^  1650.  (^  246.)  When  the  accounts  of  the  administrator 
or  execQtor  have  been  settled,  and  an  order  made  for  the  pay- 
ment of  debts  and  dbtribution  of  the  estate,  no  creditor  whose 
claim  was  not  included  in  the  order  for  payment  has  any  right  to 
call  upon  the  creditors  who  have  been  paid,  or  upon  the  heirs, 
devisees  mr  legatees^  to  contribute  to  the  payment  of  his  claim  ; 
but  if  the  executor  or  administrator  has  failed  to  give  the  notice 
to  the  creditors,  as  prescribed  in  section  fourteen  hundred  and 
ninety-one,  such  creditor  may  recover  on  the  bond  of  the  execu- 
tor or  administrator  the  amount  of  his  claim,  or  such  part  thereof 
as  be  would  have  been  entitled  to  had  it  been  allowed.  This 
section  shall  not  apply  to  any  creditor  whose  claim  was  not  due 
ten  months  before  the  day  of  settlement,  or  whose  claim  was 
contingent  and  did  not  become  absolute  ten  months  befor^^  such 
day. 

Stat.  1851. 480,  read :  "  by  tills  act,*'  Instead  of,  ^*in  section  fourteen 
hundred  and  ninety-one.**    9  Cal.  636. 

^  1651.  (}  247.)  If  the  whole  of  the  debts  have  been  paid 
by  the  first  distribntion,  the  court  must  direct  the  payment  of 
legacies  and  the  distribution  of  the  estate  among  the  heirs,  lega- 
tees or  other  persons  entitled,  as  provided  in  the  next  chapter ;  but 
if  there  be  debts  remainiog  unpaid,  or  if,  for  other  reasons,  the  es- 
tate be  not  in  a  proper  condition  to  be  closed,  the  court  must  give 
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sach  extension  of  time  as  may  be  reasonable,  for  a  final  settle- 
ment of  Uie  estate. 

Stat  1861,648. 

Stat.  1851. 480p  omitted  the  words,  **  as  provided  In  the  next  chapter  ** ; 
also  the  trords,  **  or  if,  for  other  reaaons,  the  estate  be  not  in  a  proper 
condiUon  to  be  dosed.*'   9  Cal.  696 ;  80  Cal.  IIL 

^  16551.  (^  248.)  At  the  time  designated  in  the  last  section, 
or  sooner,  if  within  that  time  all  the  property  of  the  estate  has 
been  sold,  or  there  are  sufficient  funds  in  his  hands  for  the  pay- 
ment of  all  the  debts  due  by  the  estate,  and  the  estate  be  in  a 
proper  condition  to  be  closed,  the  executor  or  administrator  mus* 
render  a  final  account  and  pray  a  settlement  of  his  administration. 

Stat.  1861. 648. 

Stat.  1801, 480,  omitted  the  words,  "  in  the  last  section  " ;  also,  "  ana 
the  estate  be  in  a  proper  condition  to  bo  dosed.*' 

9  Cal.  636;  30  Cal.  111. 

^  1653.  (^  249.)  If  he  neglects  to  render  his  account,  the 
same  proceedings  may  be  had  as  prescribed  in  this  chapter  in  re- 
gard to  the  first  account  to  be  rendered  by  him,  and  aU  the  pro- 
visions of  this  chapter  relative  to  the  lust  mentioned  account,  and 
the  notice  and  settlement  thereof,  apply  to  his  account  presented 
fur  final  settlement 

9CaL636;  30CaLUL. 
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CHAPTER  XI. 

OP   THE   PARTITION,    DISTRIBUTION   AND   FINAL 
SETTLEMENT  OP  ESTATES. 

ABTIOLS         I.     PaRTIAI.  DISTRIBUTION  PRIOR  TO  VIHAL  8XTTLE- 

MBNT. 

II.    Distribution  on  pinal  settlbmsnt. 
HI.    Distribution  and  partition. 

IV.     AOBNTS  FOR  ABSENT  INTERESTED  PARTIES,  DIS- 
OHAROB  OP  EXECUTOR  OR  ADMINI01BATOR. 


ARTICLE  I. 

PARTIAL  DISTRIBUTION  PRIOR  TO  FINAL  nTTLEHENT. 

Bbotton  1668.  Payment  of  legacies  upon  giying  bonds. 

1668.  Notice  of  application  fbr  legacies. 

1660.  Executor  or  other  person  may  resist  application. 

1661.  Decree  prayed  for  to  require  bond,  which  must  be 

given.  May  order  whole  or  part  of  share  to  be 
delivered.  Where  partition  necessary,  how  made. 
Costs. 

1662.  Order  for  payment  of  bond,  and  suit  thereon. 

^  1658.  (^  Si50.)  At  any  time  after  the  lapse  of  four  months 
from  the  issuing  of  letters  testamentary  or  of  administration,  any 
heir,  devisee  or  legatee  may  present  his  petition  to  the  court  for 
the  legacy  or  share  of  the  estate  to  which  he  is  entitled,  to  be 
g^ven  to  him  upon  his  giving  bonds,  with  security,  for  the  pay- 
ment of  his  proportion  of  the  debts  of  the  estate. 

Stat.  1861,  648. 

Stat.  1851, 480,  read :  '*  atanr  time  subseqaent  to  the  third  term  of  the 
probate  court,"  instead  of,  *'  at  any  time  after  the  lapse  of  four  mouths.** 

UCal.112;  81CaL619. 

$  1660.  (^  251.)  Notice  of  the  application  must  be  given  to 
the  executor  or  administrator,  personally,  and  to  all  persons  in- 
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terested  in  f  he  estate,  in  the  same  manner  that  notice  is  inquired 
to  be  given  of  the  settlement  of  the  aeooant  of  an  executor  or 
administrator. 

Stat  1861, 648. 

Stat.  1851, 480,  omitted  the  word,  "personally.**   31  Cal.  619. 

^  1660.  (^  252.)  The  ezecQtor  or  administrator,  or  anj 
person  interested  in  the  estate,  maj  appear  at  the  time  named 
iind  resist  the  application,  or  any  other  heir,  deyisee  or  legiitee 
may  make  a  similar  application  for  himself. 

SI  Gal.  619 

$  1661.  ($$  253,  254,  255,  256.)  If,  at  the  hearing,  it  ap- 
pears  that  the  estate  is  bat  little  indebted,  and  that  the  share  of 
the  party  applying  may  be  allowed  to  him  'without  loes  to  the 
creditors  of  the  estate,  the  court  must  make  an  order  in  conform- 
ity with  the  prayer  of  the  applicant,  requiring—- 

1.  Each  heir,  legatee  or  devisee  obtaining  such  order,  before 
receiving  his  share  or  any  portion  thereof,  to  execute  and  deliver 
to  the  executor  or  administrator  a  bond,  in  such  sum  as  shall  be 
designated  by  the  probate  judge,  with  sureties  to  be  approved  by 
the  judge,  payable  to  the  executor  or  administrator,  and  condi- 
tioned for  the  payment,  whenever  required,  of  his  proportion  of 
the  debts  due  from  the  estate,  not  exceeding  the.  value  or  amount 
of  the  legacy  or  portion  of  the  estate  to  tohick  he  is  entitled, 

2.  The  executor  or  administrator  to  deliver  to  the  heir,  legatee 
or  devisee  the  whole  portion  of  the  estate  to  which  he  may  be 
entitled,  or  only  a  part  thereof,  designating  it. 

If,  in  the  execution  of  the  order,  a  partition  is  neceswiry 
between  two  or  more  of  the  parties  interested,  it  must  be  made 
in  the  manner  hereinafter  prescribed.  The  costs  of  these  pro- 
ceedings to  be  paid  by  the  applicant,  or  if  there  be  more  than 
one,  to  be  apportioned  equally  amongst  them. 

Stat  1851, 481,  was  Bubstantlally  the  same.  Insertintr  in  S  253  thereof, 
(which  corresponds  with  the  above  down  to  and  IncluainR  subdivision  I) 
the  words,  '* or  parties,"  after  "  party  *' ;  "  or  them,*'  after  "  to  him  " ; 
"  injury,*'  instead  of,  **  loss  *' ;  **  or  applicants,*'  after  **  applicant.** 

14  Cal.  112;  20  Cal.  628;  81  Cal.  619. 

^  1663.  (^  257.)  When  any  bond  has  been  executed  and 
delivered  under  the  provisions  of  the  preceding  section ,  and  it  is 
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neoeflBaiy  for  the  settlement  of  the  estate  to  require  the  payment 
of  any  part  of  the  money  thereby  secured,  the  executor  or  ad- 
ministrator most  petition  the  court  for  an  order  requiring  the  pay- 
ment, and  have  a  citation  issued  and  served  on  the  i>arty  bound, 
requiring  him  to  appear  and  show  cause  why  the  order  should 
not  be  made.  At  the  hearing,  the  court,  if  satisfied  of  the 
necessity  of  such  payment,  must  make  an  order  accordingly, 
designating  the  amount  and  giving  a  time  within  which  it  must 
be  paid.  If  the  money  is  not  paid  within  the  time  allowed,  an 
action  may  be  maintained  by  the  executor  or  administrator  on 
the  bond. 
Si  Cal.  eiA. 


d 
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ABTICLE  n. 

DiSTRtBtTTlOir  OR  FINAL  8XTTLCME!VT. 

SvoTloir  1665.    Distrlbutioa  of  estate,  how  made  and  to  whom, 

1666.  What  the  decree  must  contain,  and  is  final. 

1667.  Diatribation  When  decedent  was  not  a  resldeut  of 

this  state. 
1668L    Decree  to  be  made  onljr  after  notice. 
1669.    No  distribution  to  be  ordered  till  all  taxes  on  per* 

sonal  property  are  paid. 

I  1605.     (^  258.)    Upon  the  final  settlement  of  the  accounts 
of  the  executor  or  administrator,  or  at  anj  sabsequent  time, 
upon  the  application  of  the  executor  or  administrator,  or  of  any 
heir,  legatee  or  devisee,  the  court  must  proceed  to  distribate  the 
residue  of  the  estate  in  the  hands  of  the  executor  or  administra- 
tor,  if  any,  among  the  persons  who  by  law  are  entitled  tliereto  ; 
aud  if  the  decedent  has  left  a  surviving  child,  and  the  issne  of 
other  children,  and  any  of  them,  before  the  close  of  admiaif>tra- 
lion,  have  died  while  nnder  age  and  not  having  been  married, 
no  administration  on  such  deceased  child's  estate  is  necessary, 
but  all  the  estate  which  such  deceased  child  was  entitled  to  by 
inheritance  must,  without  administration,  be  distributed  to  the 
other  heirs  at  law.    A  statement  of  any  receipts  and  disburse* 
ments  of  the  executor  or  administrator,  since  the  rendition  of  his 
final  accounts,  must  be  reported  and  filed  at  the  time  of  making 
such  distribution,  and  a  settlement  thereof,  together  with  an 
estimate  of  the  expenses  of  closing  the  estate,  must  be  made  by 
the  oourti  and  included  in  the  order  or  decree ;  or  the  court  or 
judge  may  order  notiee  of  the  settlement  of  such  supplementary 
account,  and  refer  the  same  as  in  other  cases  of  the  settlement  of 
accounts. 

Stat  1865-6, 329.  read :  **  shall  hare  left  him  or  her  sarvtving  B«T«nI 
children,  or  one  child  and  the  issue  of  one  or  more  other  children,  and  if 
any  one  of  such  surylving  children  shall,"  instead  of,  *'  has  left  a  sarTlv 
Ing  child,  and  the  issue  of  other  children,  and  any  of  them  " ;  also, ''  bein 
as  prescribed  by  law,*'  instead  «f;  *' heirs  at  law";  also  inserted  *itt 
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words,  '*  unless  distribution  of  the  real  estate  only  be  made,"  between 
*'  dlstribatlon,"  and  *'  and  a  settlement," 

Stat.  1861, 649,  omitted  all  the  woids  between,  *'  are  entiUed  "  and  "  A 
statement '" ;  also  inserted  the  words.  *'  or  tlie  grantee  of  the  heir,  legatee 
or  devisee,"  after  the  words,  '*  or  devisee." 

Stat.  1851, 481,  omitted  all  after  the  words,  **  arc  entitled.*' 

6  Cal.  418 :  20  CaL  628;  S3  CaL  66»;  40  Cal,  46S;  Estate  of  Byberg,  Jaa- 
aaty  Term,  1871. 

Vide  §19^. 

Stat.  1865-6. 767-^,  SI  10-12,  was  substantially  the  same  as  this  and  the 
following  section,  inserting  alter  the  word  '*  appeal "  the  words,  **  in  the 
manner  and  within  the  time  provided  by  law " ;  also  the  wordn.  **  cr 
place,"  alter  "  aUowed  in  the  state,"  in  S 1667. 

Stat.  1851, 481,  omitted  g  1667 ;  also  all  of  8 1666«  after  the  words,  **  same 
In  posseasioQ." 

^  1066.  ($259.)  In  the  order  or  decree,  the  coart  most 
name  the  persons  and  the  proportions  or  parts  to  which  each 
•hall  be  entitled,  and  sach  persoiw  may  demand,  sue  for  and  re- 
cover their  respective  shares  from  the  executor  or  administra- 
tor, or  any  person  having  th«  same  in  possession.  Sndi  order  or 
decree  is  conclusive  as  to  the  rights  of  heirs,  legatees  or  devisees^ 
isabject  only  to  be  reversed,  set  aside  or  modified  on  appeaL 

20  Cal.  628;  40  Cal.  45S. 

^  1667.  (^  359.)  Upon  application  for  distribuiioD,  ufier 
final  settlement  of  the  accounts  of  administration,  if  the  decedent 
was  a  non-resident  of  this  state,  leaving  a  will  which  has  been 
duly  proved  or  allowed  in  the  state  of  his  residence,  and  an 
authenticated  copy  thereof  has  been  admitted  to  probate  in  this 
state,  and  it  is  necessary,  in  order  that  the  estate  or  any  part 
thereof  may  be  distrlbnted  according  to  the  will,  that  the  estate 
in  this  state  shoold  be  delivered  to  the  executor  or  administrator 
in  the  state  or  place  of  his  residence,  the  court  may  order  such 
delivery  to  be  made,  and,  if  necessary,  order  a  sale  of  the  real 
estate,  and  a  like  delivery  of  the  proceeds.  The  delivery,  in  ac- 
cordance with  the  order  of  the  court,  is  a  full  discharge  of  the 
executor  or  administrator  with  the  will  annexed,  in  this  state,  in 
relation  to  all  property  embraced  in  such  order,  which,  unless 
reversed  on  appeal,  binds  and  concludes  all  parties  in  interest. 
Sales  of  real  estate  ordered  by  virtne  of  this  section  must  be 
uiade  in  the  same  manner  as  other  sales  of  real  estate  of  decedents 
by  order  of  the  probate  court. 
^ide  §  1666  and  note. 
€.  C.  P.-46. 


d 
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i(^668.  ($*260.)  The  order  or  decree  may  be  made  on  tbe 
petiiio^^^the  execatur  or  administrator,  or  of  any  peraoo 
interested  u^Dje  estate,  bat  notice  mnst  be  givmi,  or  waiyed, 
mdeBs  dutribuH^lki^nade,  or  ike  time  for  making  H  is  Jiwed 
by  order  of  the  couri^f^^jj^  tims  of  the  settlement  of  the  final 
account.  All  proceedings  n^^f^paiwil  or  dispensed  faith  mnst 
be  bad  in  tbe  manner  prpvided  ii^il^cle  four,  ebapter  seven,  of 
this  title,  for  sale  of  real  estate  by  an  iitfcMtor  or  administimtor. 
The  Goart  may  order  sach  farther  notice  to^li^nyen  as  it  may 
deem  proper.  If  partition  is  applied  for,  as  |m!H|ed  in  thia 
chapter,  sach  decree  shall  not  divest  the  court  of  jnrisdi^limifor 
the  purposes  of  partition,  unless  the  estate  is  finally  closed,  ^^r 

Vide  i  1869. 

Stat.  1861, 649.  sabetantlslly  tbe  some,  omittlag  of  goqim  tke  Hallelaed 
words. 

Stat.  1851,482,  read:  **  The  decree  may  be  made  on  tbe  a]A>llc«tlon  of 
be  executor  or  administrator,  or  of  any  person  Interested  in  tlie  estate, 
and  sbali  only  be  made  after  notice  nas  been  given  in  the  manner  ro- 


the  executor  or  administrator,  or  of  any  person  Interested  in  tbe  estate, 
and  shall  only  be  made  after  notice  has  been  ffiven  in  the  manner  re- 
quired In  rcffard  to  an  application  for  tbe  sale  of  land  by  an  executor  or 


admlnintrator.    The  coort  may  order  aucb  farther  notice  to  be  given  aa 
It  may  deem  proper." 

EsUte  of  By  berg,  Jan.  T^  1871 ;  Estate  of  Sllvey*  Oct  T.,  187L 

^  1669.  (^  260.)  Before  any  decree  of  distribution  of  Bn 
estate  is  made,  the  probate  court  must  be  satisfied,  by  the  oath  of 
the  executor  or  administrator,  or  otherwise,  that  all  state,  county 
and  municipal  taxes,  legally  levied  upon  personal  property  of 
the  estate,  have  been  folly  paid. 

Vide  §  1668  and  note. 

Stat.  1865-6, 021,  §  6,  read :  **  No  order  or  decree  fbr  the  dlstribntion  of 
any  property  of  any  decedent  shall  be  made  by  the  probate  Judge,  until 
the  administrator  or  administrators,  executor  or  executors,  executrix  or 
executrices,  (as  tbe  case  may  be)  shall  have  filed  in  the  probate  court  bia, 
or  her,  or  their  good  and  sufficient  affidavit  that  all  personal  property 
taxes  due  the  state,  and  said  city  and  county,  that  have  atuched  to  or 
accrued  against  the  estate  of  such  decedents,  have  been  fUlly  paid." 
(This  Act  was  to  facilitate  the  ccUection  of  taxes  in  Ban  Francisco.) 

Stat.  1857, 335,  S  28,  read :  *'  It  16  hereby  made  the  duty  of  every  probata 
court  and  probate  judge,  fh>m  time  to  time,  to  direct  each  and  every  ex- 
ecutor and  administrator,  (which  directions  may  b«  either  speelfloally 
given  in  each  case  or  by  a  general  order)  to  pay  out  of  the  tliuds  of  the 
estate  aM  taxes  that  have  attached  to  or  accrued  against  such  estate  after 
the  passage  of  this  Act,  and  no  order  or  decree  tor  the  distribat'on  of  anv 
property  of  any  decedent  among  the  heirs  or  devisees  shall  be  made  until 
all  taxes  that  nave  attached  to  or  accraed  against  the  sstate  shall  have 
been  paid." 

Stat,  of  U.  S.  required  Internal  Revenae  stamp  of  $1  when  the  estate, 
as  sworn  to,  does  not  exceed  §2,000  in  value,  and  for  every  thousand  dol* 
lars,  or  finctlonal  part  thereof,  in  excess  of  92.000,  60  cents. 
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No  Internal  Bevenue  atamp  la  required  on  eatatea.  Where  the  effecta, 
real  and  peraonal,  do  not  exceed  f  1,000  in  value. 

No  atamp  is  neceaaary  upon  papera  used  in  the  collection  of  claima 
from  the  U.  S.  Oovernment  by  aoldiera  or  their  legal  repreaentativea,  fur 
penaiona,  back  pay,  bounty,  or  for  property  loat  in  the  aervice. 

Vide  Act  June  SOth^  1864,  U.  S.  Statutea  at  Large.  Vol.  13,  pp.  285  et  teq. 
fbr  proviaiona  concerning  17.  fl.  Jnt.  Bev.  Tazea  npon  legacfea  and  dianV 
|»utlona. 

Bepealed? 
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ARTICLE  III. 


Sscnoir  1676. 
1676. 

1677. 

1678. 

1679. 
1680. 

16S1. 

1683. 
168a 

1684. 
1685. 

168Sw 


DISTRIBUTION   ANJ)   PARTITION. 

Estate  in  eomm<m.    Commissioners. 

Plartition  and  notice  thereof,  and  the  time  of  filing 
petition. 

iiJstate  in  difforent  countieti,  how  divided. 
Partition  may  be  mado  although  some  of  the  lioir^, 

eto.,  have  parted  with  their  interest. 
Shares  to  be  sot  out  by  metes  and  bounds. 
Whole  estate  may  be  assigned  to  one,  in  eertuln 

cases. 
Payments  for  equality  of  partition,  by  wh<Hn  aiul 

how. 
Estate  may  be  sold. 
To  give  notice  to  all  pen«ons  and  guarJians  before 

partition.    Duties  of  commis&iuner'. 
To  make  report  and  partition  to  be  recorded. 
When  commissioners  to  make  i.artition  art*  uot 

necessary. 
Advancements  made  to  heirs. 


^  1.675.  (^  261 .)  When  the  estate,  rea)  or  pensonal,  assigned 
by  the  decree  of  diatribation  to  two  or  more  heirs,  devisees  or 
legatees,  is  in  common  and  undivided,  and  the  respective  shares 
are  not  separated  and  distinguished,  partition  or  distribution 
may  be  made  by  three  disinterested  persons,  to  be  appointed 
commissioners  for  that  purpose  by  the  probate  court  or  judge, 
who  must  be  duly  sworn  to  the  faithful  discharge  of  their  duties. 
A  certified  copy  of  the  order  of  their  appointment,  and  of  the 
order  or  decree  assigning  and  distributing  the  estate,  must  be 
issued  to  them  as  their  warrant,  and  their  oath  must  be  indorsed 
thereon.  Upon  consent  of  the  parties,  or  when  the  court  deems 
it  proper  and  just,  it  is  sufficient  to  appoint  one  commissioner 
only,  who  has  the  same  untbority  and  is  governed  by  the  same 
rules  as  if  three  were  appointed. 

Stat.  1861 ,649,  Inserted  the  wonls,  "  or  when  property  of  the  estate 
shall  be  held  in  common  and  undivided  with  otlier  parties,"  between 
" distinguistied " and  "partition";  also,  **i»y  any  officer  auihorized  to 
administer  oaths,"  between  "  duties  "  and  "  a  certified  copy  " 
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Stat  1651, 4B2,  omitted  all  after  tbe  words,  '*  duties" :  also  tbe  words. 
*^  by  the  decree  of  distribution  " ;  also  read.  "  probate  Judge  "  instead  or 
"  probate  court  or  Judge " ;  also  added  alter  the  word  '*  duties/'  the 
words,  **  and  the  court  snail  Issue  a  warrant  to  them  for  that  purpose.** 

^  1676.  (^  263.)  Sach  partition  may  be  ordered  and  kad  in 
the  probate  court  on  the  petition  of  any  person  interested.  Bot 
before  commisBioners  are  appointed,  or  partition  ordered  by  the 
probate  court  as  directed  in  this  chapter,  notice  thereof  mast  be 
given  to  all  persons  interested,  who  reside  in  this  state,  or  to 
their  guardians,  and  to  the  agents,  attorneys  or  guardians,  if 
any  in  this  stAte,  of  sach  as  reside  oat  of  the  state,  either  person- 
ally or  by  public  notice,  as  the  probate  coart  may  direct.  Tbe 
petition  may  be  filed,  attorneys,  guardians  and  agents  appointed, 
and  notice  given,  at  any  time  before  the  order  or  decree  of  dis- 
tribution, but  the  commissioners  mast  not  be  appointed  ontil  the 
order  or  decree  is  made  distributing  the  estate. 

' Stat  1861, 650, read :  "assigning  Instead  of  distributing'*;  and  added 
the  words,*' but  when  the  application  Is  made  solely  to  nave  partition 
between  the  estate  administered  upon,  and  any  other  parties,  such  appli- 
cation may  be  made,  and  such  partition  ordered,  at  any  time  the  court 
may  direct  *' ;  otherwise  It  was  substantially  the  same. 

Stat  1851, 482, omitted  all  after  the  words,  '*may  direct";  also  the 
words. ""  commissioners  are  appointed,  or  " ;  also,  tbe  words  In  italics. 

^  1677.  (^  362.)  If  the  real  estate  is  in  different  counties, 
the  probate  court  may,  if  deemed  proper,  appoint  a  commissioner 
for  all,  or  different  commissioners  for  each  county.  The  estate 
in  each  county  mast  be  divided  separately  among  the  heirSf 
devisees  or  legateex,  as  if  there  was  no  other  estate  to  be  divided, 
but  the  commissioner  first  appointed  most,  unless  otherwise 
directed  by  the  probate  court,  make  division  of  sach  real  estate, 
wherever  situated  within  this  state. 

Btat.l861,6i9. 

^  1678.  (^  264.)  Partition  or  distribution  of  the  real  estate 
may  be  made  as  provided  in  this  chapter,  although  some  of  the 
original  heirs,  legatees  or  devisees  may  have  conveyed  thbir 
shares  to  other  persons,  and  such  shares  mast  be  assigned  to  the 
person  holding  the  same,  in  the  same  manner  as  they  otherwise 
would  have  been  to  such  heirs,  legatees  or  devisees 

Stat.  1851, 482,  substantially  the  same. 
18  CaL  99. 
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^  1679.  (^  265.)  When  both  distribution  and  partUian  are 
madcj  the  eeyeral  shares  in  the  real  and  personal  estate  most  be 
set  ont  to  each  individual  in  proportion  to  his  right,  by  metes 
and  bounds,  or  descriptioD,  so  that  the  same  can  be  easily  dis- 
tinguished unless  two  or  more  of  the  parties  interested  consent 
to  have  their  shares  set  out  so  as  to  be  held  by  them  in  common 
and  undivided. 

$  1680.     ($  266.)    When  the  real  estate  cannot  be  divided 
without  prejudice  or  inconvenience  to  the  owners,  the  probate 
court  may  assign  the  whole  to  one  or  more  of  the  parties  entitled 
to  share  therein  who  will  accept  it,  always  prefeniug  the  males 
to  the  females,  and  among  children  preferring  the  elder  to  the 
younger.    The  parties  accepting  the  whole  must  pay  to  the 
other  parties  interested  their  just  proportion  of  the  true  value 
thereof,  or  secure  the  same  to  their  satisfaction,  or,  in  case  of  thci 
minority  of  such  party,  then  to  the  satisfaction  of  his  guardian, 
and  the  true  value  of  the  estate  must  be  ascertained  and  reported . 
by  the  commissioners.    When  the  commissioners  appointed  to 
make  partition  are  of  the  opinion  that  the  real  estate  cannot  bo 
divided  without  prejudice  or  inconvenience  to  the  owners,  they 
must  so  report  to  the  court,  and  recommend  that  the  whole  be 
assigned  as  herein  provided,  and  mdst  find  and  report  the  true 
value  of  such  real  estate.    Onjiling  the  report  of  the  commis- 
sioners, and  on  making  or  securing  the  payment  as  before  pro- 
vided ,       the  court,  if  it  appears  just  and  proper,  must  confirm 
the  report,  and  thereupon  the  assignment  is  complete,  and  the 
title  to  the  whole  of  such  real  estate  vests  in  the  person  to  whom 
the  same  is  so  assigned. 

Stat  1863-4, 871,  read :  "  upon  the  return  of,"  Instead  of  "  on  filing." 

Stat.  1861, 650,  omitted  all  after  the  words, "  by  the  commissioners.** 

Slat.  1851,  482,  was  the  siune  as  stat.  1861,  omitting  therefrom  the 
words, ''  or  in  case  of  the  minority  of  such  party  then  to  the  satisi^ction 
of  his  or  her  guardian  " ;  also  Inserting,  *'  by  commissioners  appointed  \>y 
i\i%  probate  court  and  sworn  for  that  purpose,"  instead  of  **  ana  reported 
ty  the  commissioners." 

^  1681.  (^  267.)  When  any  tract  of  land  or  tenement  is  of 
greater  value  than  any  one's  share  in  the  estate  to  be  divided, 
and  cannot  be  divided  without  injury  to  the  same,  it  may  be  set 
oif  by  the  commissioners  appointed  to  make  partition  to  any  of 
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the  partieB  who  will  accept  it,  givin^f  preference  as  prescribed  in 
the  preceding  section.  The  jfttrty  accepting  mnst  pay  or  secure 
to  the  others  sach  snms  as  the  commissioners  shall  award  to 
make  the  partition  eqaal,  and  the  commissioners  mnst  make  their 
award  accordingly ;  bat  snch  partition  mast  not  be  established 
by  the  coart  antil  the  sams  awarded  are  paid  to  the  parties 
entitled  to  the  same,  or  secured  to  their  satisfaction. 

$  1683.  ($  <268.)  When  it  appears  to  the  coart,  from  the 
commissioners'  report,  that  it  cannot  otherwise  be  fairly  divided 
and  should  be  sold,  the  court  may  order  the  sale  of  the  whole  or 
any  part  of  the  estate,  real  or  personal,  by  the  executor  or  ad- 
mioistrator,  or  by  a  commissioner  appointed  for  that  purpose, 
and  the  proceeds  distributed.  The  sale  must  be  conducted,  re- 
ported and  confirmed,  in  the  same  manner  and  under  the  same 
requirements  provided  iu  article  four,  chapter  seven,  of  this  title. 

Stat.  1861,  650,  read :  *'  When  itcaimot  otberwise  be  folrly  divided,  the 
whole,  or  any  part  of  the  estate,  real  or  personal,  may  be  recommended 
by  the  commissioners  to  be  sold ;  and  if  the  report  be  confirmed,  the  court 
may  order  a  sale  by  the  executor  or  administrator,  or  by  a  commissions  r 
appointed  for  that  purpose,  and  distribute  the  proceeds.  The  sale  shall 
be  conducted  and  reported  upon,  and  be  confirmed,  in  the  same  manner 
and  under  the  same  rules  as  in  ordinary  cases  of  sales  of  land  by  an  ad- 
ministrator under  this  act. 

Stat.  1851, 483,  same  as  stat.  1861,  omitting  all  after  the  words,  '*  the  pro- 
cceds  " ;  also  reading  *'  agent  appointed  "  instead  of  "  commissioner  ap- 
pointed." 

^  1683.  (^  270.)  Before  any  partition  is  made  or -any  estate 
divided,  as  provided  in  this  chapter,  notice  must  be  given  to  all 
persons  interested  in  the  partition,  their  guardians,  agents  or 
attorneys,  by  the  commissioners,  of  the  time  and  place,  when 
and  where,  they  shall  proceed  to  make  partition.  The  com- 
missioners may  take  testimony,  order  surveys  and  take  such 
other  steps  as  may  be  necessary  to  enable  them  to  form  a  judg- 
ment upon  the  matters  before  them. 

Stat.  1861. 651,  inserted  the  words :  "  Guardians  shall  be  appointed  for 
all  minors  and  insane  persons  interested  in  the  estate  to  be  divided ;  and 
some  discreet  person  shall  bo  appointed  to  act  as  agent  for  such  parties 
as  reside  out  of  the  state,  or  an  attorney  for  all  absent  heirs  and  persons 
Interested,"  between  "  chapter  "  and  **  notice." 

Stat.  1851, 483,  read :  '*  Before  every  partition  shall  be  made,  or  any  es- 
tate divided,  as  provided  in  this  chapter,  Knardians  shall  be  appointed 
for  all  minors  and  insane  persons  interested  in  the  estate  to  be  divided ; 
and  some  discreet  person  shall  be  appointed  to  act  as  agent  for  such  par- 
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ties  M  reside  ont  of  the  state ;  and  notice  of  the  appointment  of  saeh 
agent  shall  be  given  t6  the  commls^foneis  in  their  warrant;  and  notice 
•nail  be  given  to  all  persons  interested  in  the  partition,  their  guardians 
or  agents,  by  the  commissioners,  of  the  time  when  they  shall  proceed  to 
make  partiuon." 

^  1684.  (^  371.)  The  oommiaaioDerB  most  report  their  pro- 
ceedings, and  the  partition  agreed  upon  by  them,  to  the  probate 
court,  in  writing,  and  the  court  may  for  sufficient  reasons,  set 
aside  the  report  and  commit  the  same  to  the  same  commissioners 
or  appoint  others ;  and  when  such  report  is  finally  confirmed,  a 
certified  copy  of  the  judgment  or  decree  of  partition  made 
thereon,  attested  by  the  clerk*  under  the  seal  of  the  court,  must 
be  recorded  in  the  office  of  the  recorder  of  the  county  where 
the  lands  lie. 

Stat.  1861, 651. 

Stat.  1851,  483.  read :  "  The  commlssioilers  shall  make  report  of  their 
proceedings  to  the  probate  court  in  writing,  and  the  court  may  for  sufB- 
cicnt  reahons  set  aside  such  report,  and  remit  the  same  to  the  same  com- 
missioners, or  appoint  others :  and  the  report,  when  finally  accepted  and 
estaiilished,  shall  be  recorded  in  the  records  of  the  probate  court,  and  a 
copy  thereof,  attested  by  the  clerk  under  the  seal  of  the  court,  shall  be 
recorded  in  the  office  of  the  recorder  of  the  county  where  the  lands  lie  " 

^  1685.  (^  272.)  When  the  probate  court  makes  judgment 
or  decree  assigning  the  residue  of  any  estate  to  one  or  more 
persons  entitled  to  the  same,  it  is  not  necessary  to  appoint  com- 
missioners to  make  partition  or  distribution  thereof,  unless  the 
parties  to  whom  the  assignment  is  decreed,  or  some  of  them,  re- 
quest that  such  partition  be  made. 

^  1686,  (^  273.)  All  questions  as  to  adyancements  made,  or 
alleged  to  have  been  made,  by  the  decedent  to  his  heirs,  may  be 
heard  and  determined  by  the  probate  court,  and  must  be  speci- 
fied in  the  decree  assigning  and  distributing  the  estate  ;  and  the 
final  judgment  or  decree  of  the  probate  court,  or  in  case  of  appeal, 
of  the  supreme  court,  is  binding  on  aU  parties  interested  in  the 
estate 

Stat.  1861, 651,  read  "any  heirs "  fbr  '*  his  heirs.*' 

Stat.  1851, 488,  read  same  as  stat  1861,  down  to  and  including  **  decree 
assigning,"  and  thereafter  as  follows :  *"  the  estate,  and  in  the  warrant  to 
the  commissioners,  and  the  final  decree  of  the  probate  court,  or  in  case 
of  appeal,  of  the  district  or  supreme  court,  shall  be  binding  on  all  parties 
intereatad  in  the  estate." 
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ARTICLE  IV. 

AGENTS    FOR    ABSENT     INTERESTED     PARTTBS,     DISCHARGE    OF 
EXECUTOR  OR  ADMINISTRATOR. 

Skctxoit  1691.    Court  maf  appoint  agent  to  take  possession  for 
absentees. 

1692.  Agent  to  gire  bond,  and  Ills  compent>ation. 

1693.  Unclaimed  estate,  how  disposed  of. 

1694.  When  real  and  personal  property  of  absentee  to  be 

sold. 

1695.  Liabilitj  of  agent  on  his  bond. 

1696.  Certificate  to  claimant. 

1697.  Final  settlement,  decree  and  discharice. 

1698.  DiscoYery  of  property. 

^  1691.  ($  274.)  When  &Qy^estai;eisfBBsigned  or  diatrtbuted 
by  t^  judgment  or  decree  of  the  court,  as  proyided  in  this  chapter, 
to  any  person  residing  out  of,  and  having  no  agent  in  this  state, 
and  it  is  necessary  that  some  person  should  be  authorized  to  take 
possession  aud  charge  of  the  same  for  the  benefit  of  such  abseut 
person,  the  court  may  appoint  an  agent  for  that  purpose,  and 
authorize  him  to  take  charge  of  such  estate,  as  well  as  to  act  for 
such  absent  person  in  the  distribution. 

(  1693.  (^  275.)  The  agent  must  Jirst  give  a  bond  to  the 
probate  judge,  to  be  approved  by  him,  conditioned  that  he  shall 
faithfully  manage  and  account  for  the  estate.  The  court  ap- 
pointing such  agent  may  allow  a  reasonable  sum  out  of  the 
profits  of  the  estate  for  his  services  and  expenses. 

Stat  1851, 484,  Bubstantlally  the  same.  Inserting  the  words,  **  before  he 
shall  be  authorized  to  receive  the  same,"  between  ** estate"  and  **the 
court." 

$  1693.  ($  276.)  When  personal  property  remains  in  the 
hands  of  the  agent  unclaimed  for  a  year,  and  it  appears  to  the 
court  that  it  is  for  the  benefit  of  those  interested,  ii  shall  be  sold 
under  the  order  of  the  court,  and  the  proceeds,  after  deducting  the 
expenses  of  the  sale  allowed  by  the  court,  must  be  paid  into  the 
state  treasury.  When  the  payment  is  made,  the  agent  must  take 
from  the  treasury  dyipiicate  receipts,  one  of  which  he  must  file 
in  the  office  of  the  controller,  and  the  other  in  the  probate  court. 
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(  1694.  (N.  S.)  The  ageut  must  render  to  tbe  probate 
court  appointiug  him,  anuoally,  au  account,  showing — 

1.  The  yalae  and  character  of  the  property  received  by  him, 
what  portion  thereof  is  still  on  hand,  what  soVl,  and  for  what. 

2.  The  income  derived  therefrom. 

3.  The  taxes  and  assessments  imposed  thereon,  for  what, 
and  whether  paid  or  unpaid. 

4.  Expenses  incurred  in  the  care,  protection  and  management 
thereof,  and  whether  paid  or  unpud. 

When  filed,  the  probate  court  may  examine  witnesses  and  take 
proofs  in  regard  to  the  account ;  and  if  satisfied  from  such  ac- 
counts and  proofs  that  it  will  be  for  the  benefit  and  advantage  of 
the  persons  interested  therein,  the  court  may  by  order,  direct  a 
sate  to  be  made  of  the  whole  or  such  parts  of  the  real  or  personal 
property  as  shall  appear  to  be  proper,  and  the  purchase  money 
to  be  deposited  in  the  state  treasury. 

(  1695.  ($  277.)  The  agent  is  liableon  his  bond  for  the 
care  and  preservation  of  the  estate  while  in  his  hands,  and  for 
tbe  payment  of  the  proceeds  of  the  sale  as  Required  in  the  pre- 
ceding sections,  and  may  be  sued  thereon  by  any  person  inter- 
ested. 

Stat  1851, 4M,  road:  ^'when  the  estate/*  instead  of  *' when  penonal 
property." 

^  1696.  (^  278.)  When  any  person  appears  and  claims  the 
money  paid  into  the  treasury,  the  probate  court  making  the  dis- 
tribution must  inquire  into  S7tch  claim  and  being  first  satisfied  of 
liis  right  thereto f  must  grant  him  a  certificate  to  tkat  ^ect^  under 
its  seal ;  and  upon  the  presentation  of  the  certificate  to  him,  the 
controller  must  draw  his  warrant  on  the  treasurer  for  the 
amount. 

^  1697.  ($  279.)  When  the  estate  has  been  fully  adminis 
tered,  and  it  is  shown  by  the  executor  or  administrator,  by  the 
production  of  satisfactory  vouchers,  that  he  has  paid  all  sums  of 
money  due  from  him,  and  delivered  up,  under  the  order  of  the 
court,  all  the  property  of  the  estate  to  the  parties  entitled,  and 
performed  all  the  acts  lawfully  required  of  him,  the  court  must 
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make  a  judgment  or  decree  discharging  him  flrom  all  liability  to 
be  incarred  thereafter. 

Stat  1861,  661. 

Stat.  1851, 484.  omitted  the  woxdB  **  and  perfonned  aU  the  acts  lawfoUy 
req aired  of  him." 
U  CaL  601 ;  86  Cal.  654. 

L698.  ($  280.)  The  final  settlement  of  an  estate  does  not 
prevdll^be  sabseqaent  iasaance  of  letters  testamentary,  or  of 
actministraMcn  with  the  will  annexed,  wlienever  other  property 
of  the  estateiSdiscovered,  or  whenever  it  becomes  necessary  or 
proper,  from  an^i|ose,  that  letters  should  be  again  issued. 

Stat  1861, 651,  same  Inratetance. 

Stat  1851, 484,  same  in  sabstltece,  inserting  the  word  "sabseqnently** 
before  '* discovered,**  and  omitni|^the  words  ** testamentary,  or  of**; 
also  "  with  tlie  will  annexed.  *  * 

[Amendment  approved  FebruaryN^^  1872 — took  effect  im- 
mediately. $  280.  The  final  settlemeu^ifan  estate  shall  not 
prevent  a  subseqaent  issuance  of  letters  tesu^entary  with  the 
will  annexed,  or  of  subsequent  letters  of  admiu)l|ration,  when 
no  will  exists,  should  other  property  of  the  estate  beal|covered, 
or  slionld  it  become  necessary  or  proper,  from  any  caulS^bat 
letters  should  be  again  issued.] 


J 
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CHAPTER  Xn. 

OF  OBDERS,  DECREES,  PROCESS,   MINUTES,  REC- 
ORDS, TRIALS  AND  APPEALS. 

Section  1704.    Orders  and  decrees  to  be  entered  in  minutes. 
1706.    How  often  publication  to  be  made. 

1706.  Recorded  decree  or  order  to  impart  notice  from 

date  of  filing. 

1707.  Citation,  how  directed  and  what  to  contain 
1703.    Citation,  how  issued. 

1709.  Citation,  bow  served. 

1710.  Personal  notice  given  by  citation. 

1711.  Citation  to  be  served  five  days  before  return. 

1712.  One  description  of  real  estate  sought  to  be  ?old 

being  published,  is  sufficient  for  all  purposes. 
1718.    Rules  of  practice  generally. 
1714.    New  trials  and  appeals. 
1716.   Within  what  time  appeal  must  bo  taken. 

1716.  Issues  joined  in  probate  court,  how  tried  and  din* 

posed  of. 

1717.  Court  to  try  case  when  no  Jury  is  demanded.    How 

and  what  issues  to  be  tried. 

1718.  Court  to  appoint  attorney  for  minor  or  absent  h  cirs, 

devisees,  legatees  or  creditors,  when,  and  w)iat 
compensation  he  is  to  receive. 

1719.  Decree  relative  to  h'omestead,  and  effect  thereot 

1720.  Costs,  by  whom  paid  in  certain  casea. 

1721.  Executor,  administrator  or  guardian  to  be  removod 

when  committed  for  contempt,  and  another  ap- 
pointed. 

J|Ta4»  ($287.)  All  orders-and  decrees  made  by  the  pro- 
bate coiiT^iMif)|Mt8  terms,  and  all  orders  which  the  probate 
j  (dge  is  BpeciallyaSClMwi^omake  out  of  term  time  or  at 
chambers^  must  be  entered  atIeiSSMNii4|)^ninnte  book  of  the 
court.  Upon  the  dose  of  each  term  thejaa88*%Mi4^£Q  the 
minutes. 

Stat  1861,  652,  read:  '* empowered"  instead  of  "authorized;"  also 
added  the  words,  *'  of  the  proceedings,  when  any  publication  is  ordered, 
buch  publication  shall  be  made  dally  or  otherwiaci,  as  often  during  t^c 
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prescribed  period  as  the  paper  is  regularly  issned,  unless  otherwise  pro- 
vided in  this  act  The  court  or  judge  may,  nowever,  prescribe  a  less  num- 
ber of  publications  during  the  period  prescribed." 

Stat.  1851, 485,  read :  "All  orders  and  decrees  made  by  the  probate  conri, 
during  its  terms,  shall  bo  entered  at  length  in  the  minute-book  of  ihe 
court :  and  also  all  orders  which  the  probate  judge  is  empowered  to  make 
out  of  teiTn-time,  and  which  are,  by  this  act,  speciaUy  required  to  be  so 
entered.  Upon  the  close  of  each  term,  the  judge  shall  sign  the  minutes 
of  the  proceedings." 

^  1705.  (^  287.)  Wbeii  any  publication  is  ordered,  such 
publication  must  be  made  daily  or  otherwise,  as  often  daring  tiie 
prescribed  period  as  the  paper  is  regularly  issued,  unless  other- 
wise provided  in  this  title.  The  court  or  jadge  may,  howeTer, 
order  a  less  number  of  publicatioDS  during  the  period. 

Vide  §  1704,  and  note. 

^  1706.  When  it  is  provided  in  this  title  that  any  order  or 
decree  of  a  probate  court  or  jndge,  or  a  copy  thereof,  must  be 
recorded  in  the  office  of  the  county  recorder,  from  the  time  of  fil- 
ing the  same  for  record,  notice  is  imparted  to  all  persons  of  the 
contents  thereof. 

Stat.  1805-6, 767,  §  11,  was  substantially  the  same ;  but  read  "  by  law  " 
instead  of  "■  in  this  title  " ;  also  added  the  words,  *'  provided,  that  noth- 
ing in  this  section  shall  be  construed  to  lessen  in  any  respect  the  force  or 
enect,  as  notice  or  otherwise,  of  any  order,  decree,  act  or  proceeding  of  a 
probate  court  or  probate  judge." 

^  1707.  Citations  must  be  directed  to  tlie  person  to  be  cited, 
signed  by  the  clerk  and  issued  under  the  seal  of  the  court,  and 
must  contain — 

1.  The  title  of  the  proceeding. 

2.  A  brief  statement  of  the  nature  of  the  proceeding. 

3.  A  direction  that  the  person  cited  appear  at  a  time  and  place 
specified. 

^  1708.  The  citation  may  be  issued  by  the  clerk  upon  the 
application  of  any  party  without  an  order  of  the  judge,  except  in 
cases  in  which  such  order  is  by  the  provisions  of  this  title  ex- 
pressly re'][aired. 

$  1709.  The  citation  must  be  served  lathe  same  manner  as 
a  summons  in  a  civil  action. 

^  1910.  When  personal  notice  is  required,  and  no  mode  of 
giving  it  is  prescribed  in  this  title,  it  must  be  given  by  citation. 


i 
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$  1711.  (^  290.)  When  no  other  time  is  specially  prescrilied 
in  this  title,  citatioos  most  be  served  at  least  five  days  before  the 
return  day  thereof. 

^  1713.  (K.  S.)  Wlien  a -complete  description  oi  the  real 
property  of  an  estate  sought  to  be  sold  has  been  fpven  and  pnb' 
liahed  in  a  newspaper,  as  required  in  the  order  to  show  caase 
why  the  sale  shoald  not  be  made,  such  description  need  not  be 
published  in  any  subsequent  notice  of  sale  or  notice  of  a  petition 
for  the  confirmation  thereof;  it  is  sufficient  to  refer  to  the 
description  contained  in  the  publication  of  the  first  notioe,  as 
being  proved  and  on  file  in  the  court. 

$  1713.  ($  293.)  Except  as  otherwise  provided  in  this  title, 
the  provisions  of  Part  II  of  this  code  are  applicable  to  and  con- 
stitute the  roles  of  pracUoe  in  the  proceedings  mentioned  in  this 
title.     460aL217. 

^  1714»  The  provisions  of  Part  II  of  this  code,  relative  to 
new  trials  and  appeals— except  in  so  fur  as  they  ure  inconeisteiit 
with  the  provisions  of  this  title  — apply  to  the  proceedings 
mentioned  in  this  title. 

As  to  appeals  from  probate  court,  fiS  MMril. 

^  1715.  The  appeal  must  be  taken  withiaaixty  days  after 
the  order,  decree  or  judgment  is  entered. 

^  1716.  (^  294.)  All  issues  of  fact  joined  in  the  probate 
court  must  be  tried  in  conformity  with  the  requirements  of  arti* 
cle  two,  chapter  two,  of  this  title,  and  in  all  such  proceedings  the 
party  affirming  is  plaintiff,  and  the  one  denying  or  avoiding  is 
defendant.  Judgments  therein,  on  the  issues  joined,  as  well  as 
for  costs,  may  be  entered  and  enforced  by  exacoiion  or  otherwise, 
by  the  probate  court,  as  in  civil  actions. 

Vide  mm, 

Stat  1867-8,  629,  read :  "All  issaes  of  fact  fband  in  the  probate  court 
shall  be  subject  to  the  provisions  of  section  twenty  of  this  act,  as  to  the 
mode  of  joining  snch  issues,  and  of  disposing  of  the  same.  Upon  filing 
the  ground  of  opposition,  and  after  a  written  request  for  a  trial  by  Jury  is 
filed,  the  court  or  Judge,  on  due  notice  to  the  opposite  party  or  narties, 
shall  settle  and  fVame  the  issue  or  issues  between  the  panics,  and  direct  a 
trial  to  be  had  by  a  Jury,  if  a  Jury  be  demanded ;  and  such  trial  shall  be 
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had  and  verdiot  rendered  apon  racb  issues,  and  the  Jndgment  or  decree 
of  the  probate  court  shall  thereupon  be  made  upon  the  verdict  rendered, 
the  samo  as  if  such  issues  had  been  found  and  determined  by  the  probate 
court;  provided,  that  exceptions  may  be  taken  for  failure  or  rerasal  of 
the  probate  court  or  Judge  to  submit  to  the  Jury  all  material  issues  in- 
volved in  the  contest,  and  presented  in  writing,  in  the  written  opposition ; 
and  either  party  shall  be  entitled  to  move  for  a  new  trial  and  to  appeal, 
for  or  on  account  of  error  committed  by  the  probate  court  in  settling  the 
issues  of  ftict  to  be  submitted  to  the  jury,  or  for  errors  occurring  at  the 
trial  of  such  issues  or  in  rendering  Judgment,  as  In  other  civil  acuons." 

Stat.  1861, 653,  read:  '^AU  issues  of  tact  Joined  in  the  probate  court, 
shall  bo  subject  to  the  provisions  of  section  twenty  of  this  act,  as  to  the 
mode  of  Joining  such  issues,  and  of  disposing  of  the  same.  Upon  filing 
the  grounds  of  opposition,  and  after  a  written  request  for  a  trial  by  Jury 
bo  filed,  the  court,  or  Judge,  on  due  notice  to  the  opposite  party,  or  parties, 
shall  settle  and  fhtme  the  Issues  between  the  parties,  and  direct  tne  trial 
to  be  had  in  the  district  court  A  record  shall  thereupon  be  made  up  in 
the  probate  court,  consisting  of  the  issues  framed,  the  order  certifying 
them  to  tlie  district  court,  and  such  other  papers,  or  documents,  from  the 
flies,  or  copies  of  the  same,  and  copies  of  orders,  or  other  matters  of  rec- 
ord, as  may  be  necessary,  which  shall  be  certified  by  the  cleric  and  trans- 
mitted to  the  district  court.  After  the  trial  and  verdict,  a  statement  of 
the  proceedings  had  In  thedisMct  court  shall  bo  made  up  and  certified  bv 
the  clerk,  which  shall  be  transmitted  to  the  probate  court,  together  with 
the  original  papers  and  documents  sent  firom  the  probate  court;  the  de- 
cree of  the  probate  court  shall  thereupon  be  made  upon  the  verdict  ren- 
dered, the  same  as  if  such  determination  of  said  issues  had  been  made  by 
tho  probate  court.  All  questions  of  costs  may  be  determined  by  the  pro- 
bate court,  and  execution  may  issue  in  accordance  with  the  order  of  the 
probate  court'* 

Stat  1855, 900,  read :  **  Issues  of  flRot  Joined  in  the  probate  court,  shall 
be  certified  by  uie  probate  Judge  to  a  district  court  of  the  samo  county 
for  trial,  on  the  application  of  any  person  Interested  in,  or  to  be  affected 
by  the  decision  thereof,  in  the  cases  following :  First,  on  granting  or  re- 
voking letters  testamentary  or  of  admjnistranon.  Second,  on  admitting 
a  will  to  probate.  Third,  on  ret-oking  the  probate  or  determining  the- 
validity  of  a  will.  Fourth,  on  setting  apart  property,  or  making  allow- 
ances for  a  widow  or  child.  Fifi;h,  on  applicauon  for  the  sale  or  con- 
veyance of  real  property.  Sixth,  on  the  settlement  of  an  executor  or 
administrator.  Seventh,  on  declaring,  allowing,  or  directing  the  pay- 
ment of  a  debt,  legacy,  claim  or  distributive  share  of  the  estate." 

Stat.  1851,486,  read:  "  Appeals  shall  be  allowed  from  the  decisions  of 
the  probate  court  to  the  district  court  of  the  same  county  in  the  following 
cases :  First,  on  all  decisions  issuing  letters  testamentary  or  of  admin- 
istration or  guardianship.  Second,  on  sdl  dercees  admitting  any  will  to 
probate  or  determining  the  validity  of  any  will.  Third,  on  all  decrees  ad- 
mitting any  will  to  probate.  Fourth,  on  all  orders  setting  apart  property 
or  making  allowances  for  the  widow  or  child  or  children.  Fifth,  on  all 
orders  for  the  sale  or  conveyance  of  real  estate.  Sixth,  on  all  settlements 
of  executors  or  administrator  or  administri^tors.  Seventh,  on  all  orders  di- 
recting the  payment  of  debts  or  legacies,  or  the  distribution  of  the  estate 
among  heirs,  legatees,  or  distributees.  Eighth,  on  all  orders  revoking  let- 
ters testamentary  or  of  administration,  itlnth,  on  any  allowance,  order, 
decree,  rule  or  decision  whatever,  made  by  the  probate  court  or  Judge, 
manifestly  irregular  or  ui^ust" 

5  CaL  483;  7  Cal.  230;  10  Gal.  499;  34  Cal.  986;  35  CaL510. 

^  1717.  ($  294.)  If  no  jury  is  demanded,  the  coart  mast  try 
the  iseues  joined.  If  on  written  demand  a  jary  is  called  by 
either  party,  and  the  issaes  are  not  suflSciently  made  np  by  the 
written  pleadings  on  file,  the  conrt,  on  doe  notice  to  the  opposite 
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party,  maBt  settle  and  frame  the  issaes  to  be  tried  and  eabmit  the 
same,  together  with  the  evidence  of  each  party,  to  the  jary,  ou 
which  they  mast  render  u  verdict.  Either  may  move  for  a  new 
trial  upon  the  same  grounds  and  errors,  and  in  like  manner,  as 
provided  in  this  code  for  civil  actiona 

Vide  §  1716  ana  note.    10  Gal.  500 ;  34  Cal.  682 ;  S5  CaL  ftlO. 

1718.  (N.  S.)  At  or  before  the  hearing  of  petitions  and 
conwts  for  the  probate  of  wills ;  for  letters  testamentary  or  of 
admiuwration ;  for  sales  of  real  estate  and  confirmations  thereof ; 
settlem^s,  partitions  and  distribntions  of  estates ;  setting  apart 
homesteaoL:  and  all  other  proceedings  where  all  the  parties  in- 
terested in  ^e  estate  are  required  to  be  notified  thereof,  the  coart 
must  appoint  Ame  competent  attorney  at  law  to  represent,  in  all 
such  proceeding^the  devisees,  legatees,  heire  or  creditors  of  the 
decedent,  who  are^inors  and  have  no  general  guardian  in  the 
county,  or  who  are^on-residents  of  the  state  ;  and  may,  if  he 
deem  it  necessary,  apboint  an  attorney  to  represent  those  in- 
terested who,  though  t»v  are  neither  such  minors  or  non-resi- 
dents, are  unrepresented.XThe  order  must  specify  the  names  of 
the  parties  for  whom  the  atWney  is  appointed,  who  is  thereby 
aathorized  to  represent  such  {brties  in  all  such  proceedings  had 
subsequent  to  his  appointment^The  appearance  of  the  attorney 
is  sufficient  proof  of  the  service  o^ihe  notice  on  the  parties  he  is 
appointed  to  represent.  The  attorukv  may  receive  from  the  dis- 
tributive shares  of  the  estate  set  apan^for  the  parties  whom  he 
represents,  a  fee  not  exceeding  fifbyVdollars  for  his  entire 
services ;  if  there  is  no  distribution  of  the\k|tate,  this  fee  must  be 
paid  out  of  the  funds  of  the  estate  as  necel^ry  expenses  of  ad- 
ministration. If,  for  any  cause,  it  becomes  ne<Mary,  the  probate 
court  may  substitute  another  attorney  for  the  oiViirst  appointed, 
in  which  case  the  fee  must  be  proportionately  di^ed. 

33  CaL  54;  S6  Cal.  280;  40  Cal. 463. 

^  1719.  When  a  judgment  or  decree  is  made,  settHg  apart  a 
homestead,  confirming  a  tale,  making  distribution  of  relkestate, 
or  determining  any  other  matter  affecting  the  title  to  real\itate, 
a  certified  copy  of  the  same  must  be  recorded  in  the  office  o^he 
recorder  of  the  county  in  which  the  land  is  situated.  If 
person  etiiitled  to  the  homestead  or  distribtttion  is  also  executo^ 
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or  eutminittratoTf  the  recorded  order  of  the  probate  court  vents 
title  thereto  in  such  perton^  toithout  a  deed  from  the  executor  or 
administrator. 

Stat  1861. 854. 

7  Cal.  230 ;  18  Cal.  499 ;  19  Cal.  888 ;  20  CbL  124, 265 ;  82  Cal.  51 ;  28  Cal.  187 ; 
35  Cal.  964 :  16  Cal.  117, 280. 

^  1730.  (^  302.)  When  it  is  not  otherwise  preeeribed  in  this 
title,  the  probate  ooart,  or  the  supreme  court  on  appeal,  may  in 
its  discretion,  order  coets  to  be  paid  by  any  party  to  the  pi-o- 
ceedings,  or  oat  of  the  assets  of  the  estaie,  as  justice  may  re- 
quire. Ezecotion  for  the  costs  may  issue  out  of  the  probate 
court. 

Stat  1855, 302,  reads :  '*  by  law,*'  instead  of  *'  In  this  tlUe.*' 

Stat  1851, 487,  reads :  **  when  costs  are  awarded  to  one  party  to  be  paid 
by  another,  the  said  courts  respectively  may  issue  execution  therelor." 

6  Cal.  167 ;  19  Cal.  388 ;  33  Cal.  658 ;  36  Cal.  280;  47  OaL  452, 

$  1721.  (N.  S.)  Whenever  an  executor,  administrator  or 
guardian  is  committed  for  contempt,  in  disobeying  any  lawful 
order  of  the  probate  court  or  the  judge  thereof,  and  has  remained 
in  custody  for  thirty  days  without  obeying  such  order,  or  purging 
himself  otherwise  of  the  contempt,  ,tbe  probate  court  may,  by 
order  reciting  the  facts,  and  without  further  showing  or  notice, 
revoke  his  letters,  and  appoint  some  other  person  entitled  thereto 
executor,  administrator  or  guardian,  in  his  stead. 

See  new  $  17$Sd  in  appendix. 


^  1726  PUBLIC  ADHINISTRATOE.  55fi 

CHAPTER  Xni. 

OF  PUBLIC  ADMINISTRATOR. 

Seotiok  1726.  What  estates  to  be  administered  by  public  admlnis- 
■  trator. 

1727.  Public  administrator  to  obtain  letters,  when  and 
how.    His  bond  and  oath. 

1728     Duty  of  persons  in  whose  house  any  stranger  dies. 

1729.  Must  return  inventory  and  administer  estates  ac- 
cording to  this  title. 

1780.  When  another  person  is  appointed  administrator 
or  executor,  public  administrator  to  deliver  up 
the  estate. 

1731.  Civil  officers  to  give  notice  of  waste  to  public  ad- 
ministrator. 

17S2.    Suits  for  property  of  decedents . 

1733L  Order  to  examine  party  charged  with  embezzling 
estate. 

1734.  Punishment  fbr  refusing  to  attend. 

1735.  Order  on  public  administrator  to  account. 

1736.  Every  six  months  to  make  and  publish  return  -of 

condition  of  estate. 

1737.  When  there  are  no  heirs  or  claimants,  moneys  and 

effects  paid  to  county  treasurer,  etc. 

1788.  Not  to  be  interested  in  the  payments  fbr  or  on  ac- 

count of  estates  iu  his  hands. 

1789.  When  to  fettle  with  county  clerk,  and  how  un- 

claimed estate  disposed  of. 

1740.  Proceedings,  how  and  by  whom  instituted,  againf^t 

public  administrator  failing  to  pay  over  money  as 
ordered. 

1741.  Fees  of  officers,  when  and  by  whom  paid. 

1742.  Public  administrator  to  administer  oaths 

1748.  Preceding  chapters  applicable  to  public  adminis- 
trator. 

^  1796.  Every  public  administrator,  duly  elected,  commis- 
sioned and  qualified,  must  take  charge  of  the  estates  of  persons 
dying  within  his  county  as  follows: 


r- 
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1.  Of  the  estates  of  decedents  for  which  no  administrators 
are  appointed,  and  which  in  consequence  thereof  are  being 
wasted,  ancared  for,  or  lost. 

2.  Of  the  estates  of  decedents  who  leave  no  known  heirs. 

3.  Of  estates  ordered  into  his  hands  by  the  probate  coart ;  and, 

4.  Of  estates  upon  which  letters  of  administration  have 
been  issued  to  him  by  the  probate  court. 

Stat  1851,  207,  §  S,  read  :  *'  he  shall  perforin  such  duties  and  receive 
such  compeDsation  as  may  be  prescribed  by  law." 

Stat  I860, 105,  S  3,  read ;  "■  he  shall  be  authorized  and  required  to  per- 
form such  duCies  as  are  preecribed  by  law,  and  shall  not  be  required  to 
obtain  letters  of  administration  therefor,  but  mav  proceed  to  the  perform- 
ance of  the  same  by  virtue  of  bis  office,  and  shall  receive  such  compensa- 
tion as  may  be  prescribed  by  law;  provided,  that  the  provisions  of  this 
act  shall  not  apply  to  the  city  and  county  ot  San  Francisco,  and  the  city 
and  county  of  Sacramento,  bui  in  said  city  and  county  of  San  Francisco, 
and  the  said  city  and  county  of  Sacramento,  the  public  administrator 
shall  give  bonds  to  be  approved  by  the  probate  cocut.  In  the  sum  of  not 
less  than  thirty  thoasand  dollars,  and  shall  procure  letters. of  administra- 
tion on  each  estate,  by  petition  as  in  other  oases." 

^  17$37.  (N.  S.)  Whenever  a  public  administrator  takes 
charge  of  an  estate,  which  he  is  entitled  to  administer  without 
letters  of  administration  being  issued,  or  under  order  of  the 
court,  be  must,  with  all  convenient  dispatch,  procure  letters 
of  administration  thereon,  in  like  manner  and  on  like  proceed- 
ings as  letters  of  administration  are  issued  to  other  persons. 
His  official  bondandoathareinliQuof  the  administrator's  bond 
and  oath,  but  when  real  estate  is  ordered  to  be  sold,  aoother 
bond  may  be  required  by  the  court. 

7  Cal. 230;  11  Cal.  128: 17  Cal.  238;  34  Cal.  468. 

$  17S8.  ($  304.)  Whenever  a  stranger,  or  person  without 
known  heirs,  dies  intestate  in  the  house  or  premises  of  another, 
the  possessor  of  such  premises,  or  any  one  knowing  the  facts, 
must  give  immediate  notice  thereof  to  iho  public  administrator  of 
the  county ;  and  in  default  of  so  doing,  he  is  liable  for  any  damage 
that  may  be  sustained  thereby,  to  be  recovered  by  the  public  ad- 
ministrator, or  any  party  interested. 

Stat.  1851, 488,  substantially  the  same. 

7  Cal.  232. 

$  1729.  (%  305.)  The  public  admiuistrator  most  make  aud 
return  a  perfect  inventory  of  all  estates  taken  into  his  possession, 
administer  and  account  for  the^same  according  to  the  provisioua 
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of  this  title,  sabject  to  the  control  and  -direction  of  the  probate 
coart. 

Stat  1851, 488,  inserted  the  words,  "  as  near  as  circumstances  will  per- 
mit " ;  between  ''  same  "  and  "  according  " ;  also,  read :  **  to  the  law  pre- 
scribing tlie  duties  of  administration." Instead  of,  "to  the  provisions  of 

this  title." 

7  Gal.  232: 11  Cal.  127. 

^  1730.  (^  306.)  If,  at  any  time,  letters  testamentary  or  of 
administration  are  regularly  granted  to  any  other  person  on  an 
estate  of  which  the  public  administrator  has  charge,  he  must, 
under  the  order  of  the  probate  court,  account  for,^  pay  and  de- 
liver to  the  executor  or  administrator  thus  appointed,  all  the 
money,  property,  papers  and  estate  of  every  kind,  in.hiB  possess- 
ion or  under  hU  control. 

Stat.  1861,  l88,Jnserted  the-words,  "  on  such  estate,"  aiter  *'  granted." 
11  Cal.  127. 

$  1731.  (^  307.)  All  civil  officers  must  inform  the  pnblic 
administrator  of  all  property  known  to  them,  belonging  to  a  de- 
cedent^  which  is  liable  to  loss^  injury  or  waste,  and  which,  b^ 
reason  thereof  ,  ought  to  be  in  possession  of  the  public-adminis- 
trator. 

Stat.  1851, 488,  same  in  substance :  inserting,  **  and  estate,"  after  "prop 
erty ;"  also,  "  by  law,"  Instead  of,  *^  by  reason  thereof." 

$  173d*  ($308.)  The  public  administrator  must  institute  all 
suits  aud  prosecutions  necessary  to  recover  the  property ,  debts, 
papers  or  other  estate  of  the  decedent. 

^  1733.  (^  309.)  When  the  public  administrator  complains 
to  the  probate  judge,  on  oath,  that  any  person  has  concealed, 
embezzled  or  disposed  of,  or  has  in  his  possession  any  money, 
goods,  property  or  effects,  to  the  possession  of  which  such  ad- 
ministrator is  entitled  iu  his  official  capacity,  the  judge  may 
cite  such  person  to  appear  before  the  probate  court,  and  may  ex- 
amine him  on  oath  touching  the  matter  of  such  complaint. 

^  1734.  (^  310.)  All  such  interrogatories  and  answers  most 
be  reduced  to  writing  and  signed  by  the  party  examined,  and 
filed  in  the  probate  coart. '  If  the  person  so  cited  refuses  to  ap- 
pear and  submit  to  such  an  examination,  or  to  answer  such  in- 
terrogatories as  may  be  pat  to  hhn  toaching  the  matter  of  such 
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complaint,  the  court  may  commit  him  to  the  ooonty  jail,  there  to 
remain  iu  cloee  castody  until  he  submits  to  the  order  of  the 
court. 

Stat  1S)1, 488,  rabstantially  tlie  Bame,  Inserting  the  words,  "  by  war- 
rant for  that  purpose,"  between  **  may  "  and  **  conunit." 

^  1735.     (^  311.)    The  probate  court  may  at  any  time  order 
the  public  administrator  to  account  for  and  deliver  all  the  money 
and  property  of  an  estate  in  his  hands  to  the  heirs,  or  to  the  ex- 
ecators  or  administrators  regularly  appointed. 

lCaL232. 

^  1736.  (^  312.)  The  public  administrator  must,  once  iu 
every  six  months,  make  to  the  probate  judge,  under  oath,  a  re- 
turn of  all  estates  of  decedents  which  have  come  into  his  hands, 
the  value  of  the  same,  the  money  which  has  come  into  his  hands 
from  such  estate,  and  what  he  has  done  with  it,  and  the  amount 
of  his  fees  and  of  expenses  incurred,  and  the  balance,  if  any, 
remaining  in  his  hands ;  publish  the  same  six  times  iu  some  news- 
paper in  the  county,  or  if  there  is  none,  then  post  the  same  legi- 
bly written  or  priuted,  in  the  office  of  the  county  clerk  of  the 
county. 

Satt.  1851, 489,  read :  *'  The  public  administrator  shall  render  a  yearly 
account  to  tho  county  auditor  of:  First,  a  list  of  the  estates  which  have 
come  under  his  charge,  the  condition  in  which  thev  are  at  the  time  of  re- 

Sorting,  the  disposition  wtiich  has  been  made  of  any  during  the  year, 
econa,  thr  sums  of  money  which  have  come  into  his  hands,  in  each  estate, 
and  what  disposition  has  neen  made  of  them,  and  the  amount  of  his  ices; 
which  said  amount  shall  be  published  in  at  least  two  journals  of  the  state, 
one  of  which  shall  be  in  his  own  county,  if  thereis  one  published." 

7Cal.232;lICaI.  m. 

[37.  After  a  final  settlement  of  the  affairs  of  any  estate, 
if  thereu^la4i^iraor  other  claimants  thereof,  the  public  ad- 
ministrator must  jHij!  niiTT^Ii^je  county  treasury,  to  be  paid  into 
the  state  treasury,  all  moneys  and  eii'^r'^ui  hia  banda  belonging 
to  the  estute,  and  if  any  such  moneys  and  eflrSStp^gcabeat  to  the 
St  ite,  they  must  be  disposed  of  as  other  escheated  estates. 

^  1738.  The  public  administrator  must  not  be  interested  in 
expenditures  of  any  kind  made  on  account  of  any  estate  he  ad- 
ministers, nor  must  he  be  associated  in  business  or  otherwise 
with  any  one  who  is  so  interested,  and  he  must  attach  to  his 
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report  and  pablication,  made  in  accordance  with  the  preceding 
fiecUon,  his  affidavit  to  that  effect. 

Stat.  1861,  414,  {( 4,  read :  "  No  public  administrator  now  in  ofDce  or 
hereafter  elected  under  this  act,  shall  be  interested,  directly  or  indirectly, 
in  expenditures  of  any  kind  made  on  account  of  any  estates  of  deceased 
persons ;  nor  shall  he  be  associated  In  business  or  otherwise  with  any  per- 
son who  shall  bo  so  interested ;  and  he  shall  annex  to  his  report  eveiy  six 
months,  as  required  by  the  act,  an  affldayit,  taken  before  a  county  or 
district  Judge,  to  that  effect" 

(  1739.  Pablic  administrators  are  required  to  account  ander 
oath  and  to  settle  and  adjast  their  acconnts,  relating  to  the  care  and 
disbnrsement  of  money  or  property  belonging  to  estates  in  their 
hands,  vrith  the  connty  clerlta  of  their  respective  coantite,  on  the 
first  Monday  in  each  month ;  and  they  most  pay  to  the  connty 
treasurer  any  money  remaining  in  their  hands  of  an  estate  un- 
claimed, as  provided  in  secdona  sixteen  hundred  and  ninety- 
three  to  sixteen  hundred  and  ninety-six,  both  inclusive. 

Stat.  1853,  211,  1 2,  read :  "  Public  administrators  in  their  respective 
counties  arc  hereby  required  to  settle  and  adjust  their  accounts  relating 
to  the  collection,  care  and  disbursement  of  money  or  property  belonoing 
to  the  estates  of  deceased  persons,  with  the  coonty^  clerk,  on  the  first  Mon- 
day of  each  month." 

^  174:0.  When  it  appears,  from  the  returns  made  in  pur- 
suance of  the  foregoing  sections,  that  any  money  remains  in  the 
hands  of  the  public  administrator  (after  a  final  settlement  of  the 
estate)  unclaimed,  which  should  be  paid  over  to  the  county 
treasurer,  the  probate  judge  must  order  the  same  to  be  paid  over 
to  the  county  treasurer,  and  on  failure  of  the  public  administrator 
to  comply  with  the  order  within  ten  days  after  the  same  is  made, 
the  district  attorney  for  the  county  must  immediately  institute 
the  reqnisite  legal  proceedings  against  the  public  administrator, 
for  a  Judgment  against  him,  and  the  sureties  on  his  official  bond, 
in  the  amount  of  money  so  withheld,  and  costs. 

Stat.  1859, 213,  i  1,  was  same  in  substance,  inserting  '*  by  legal  heirs  or 
other  claimants,"  after  **  unclaimed  " :  also, "  in  pursuance  to  law,"  be- 
tween ^'  which  "  and  *'  should  be  paid.'* 

^  1741.  The  fees  of  all  officers  chargeable  to  estates  in  the 
hands  of  public  administrators,  must  be  paid  out  of  the  assets 
thereof  so  soon  as  the  same  come  into  his  hands. 

Stat  1860, 857,  8 2, read:  "where  estates  have  been  ordered  into  the 
hands  of  the  public  administrator,  the  fees  of  all  officers  shall  be  charged 
to  said  estate,  and  the  administrator  shall  pay  the  same  to  said  oflBcers  as 
Roon  as  sufacient  money  comes  into  his  hands  to  pay  the  expenses  of  the 
administration.'* 

Estate  of  Bezar  Simmons,  July  Term,  1871. 


5(3  PUBLIC  ADMINISTRATOK.  &&  iy4ra-l»4« 


^  1743.  Pablic  adhiiniBtrators  may  admioister  oaths  in  re- 
gard to  all  matters  toachiug  the  discharge  of  their  daties,  or  the 
administration  of  estates  in  their  bands. 

Stat.  1860,  S57,  §  3,  read :  *'  The  pnbllc  administrator  shall  be  aatho^ 
ized  to  administer  all  necessary  oaths  In  the  discharge  cf  his  duties  as 
such,  in  the  same  manner  and  with  like  effect  as  notariesi  public,  and 
shall  be  entitled  to  receive  the  same  fees  therefor." 

^  1743.  (N.  SO  When  no  direction  is  given  in  this  chapter 
for  the  government  or  gaidance  of  a  public  administrator  in  the 
discharge  of  his  duties,  or  for  the  administration  of  an  estate  in 
bis  hands,  the  provisions  of  the  preceding  chapters  of  this  title 
most  govern. 


i 
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CHAPTER  XIV. 

OF  GUARDIAN  AND  WARD. 

ABTIOLS         I.     GUABDIANB  07  MINORS. 

II.    Guardians  of  inbanb  and  inooscfstsnt  pxb* 

BONS. 

IXI.    Thb  powers  and  duties  of  ouardians. 
.    ly.    The  bale  of  property  and  disposition  of 

PROCEEDS. 

y .    Non-resident  guardians  and  wards. 
yi.    General  and  vircellaneous  provisions. 


ARTICLE  I. 


guardians  of  minors. 

Section  1747.    Probate  judge  to  appoint  guardians,  when,  and  on 
what  petition. 

1748.  When  minor  may  nominate  guardian ;  when  not. 

1749.  When  appointment  may  be  made  by  Judge,  when 

minor  is  over  fourteen. 

1750.  Nomination  by  minors  after  arriving  at  fourteen. 
1761.    Father  or  mother  entitled  to  guardianship. 

1752.  Minor  having  no  father  or  mother. 

1753.  Powers  and  duties  of  guardian. 

1754.  Bond  of  guardian,  conditions  of. 

1755.  Probate  judge  may  insert  conditions  in  order-ap- 

pointing guardian. 

1756.  Letters  of  guardianship  and  bond  of  guardian  to  be 

recorded. 

1757.  Maintenance  of  minor  out  of  income  of  his  own 

projwrty. 

1758.  Guardian  to  give  bond.    Powers  limited. 

1750.    Power  of  courts  to  appoint  guardians  and  next 
fHend  not  impaired. 

$  174:7.  ($$  1,336.)  The  probate  judge  of  each  connty, 
when  it  appears  necessary  or  convenient,  may  appoint  guardians 
for  the  persons  and  estates,  or  either  of  them,  of  minors  who 
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no  guardian  leg:jl!y  uppointed  by  will,  and  who  are  in- 
habitaul^iit^esidents  of  the  county,  or  who  reside  without  the 
state  and  haveeSSfeif^ithin  the  county.  Such  appointment  may 
be  made  on  the  petition  oi^Mj^elative  or  other  person,  in  behalf 
of  such  minor.  Before  making  tii5*C3Dointment,  the  judge  must 
cause  such  notice  as  {he)  deems  rea8onaSll^tf^)e  given  to  tfa'e 
relatives  of  the  minor  residing  in  the  county,  and  n^H^j^erson 
under  whose  care  such  minor  may  be,  as  he  deems  reasonal 

Stat.  18^1,603-4,  %  1,  was  substantially  the  same;  Insertinff  the  words, 
''interested  in  or  befriending."  Instead  of,  "  in  belialf  of" ;  also,  omittiuff 
the  words, "  on  due  Inquiry?* 

Stat  1850,268,  I  1,  omitted  all  after  the  words,  ''estate  within  the 
county " ;  also  the  words,  '*  for  the  persons  and  estates,  or  either  u*- 
them.'' 

15  Cal.  249;  33  Cal.  54;  De  la  Montagnie  v.  Union  Insurance  Co.,  Oer 
T.,  1871. 

^  1748.  (^^  2,  337.)  If  the  minor  is  under  the  age  of  four- 
teen years,  the  probate  judge  may  nominate  and  appoint  hie 
guardian.  If  he  is  above  the  age  of  fourteen  years,  he  may 
nominate  his  own  guardian,  who,  if  approved  by  the  judge,  must 
be  appointed  accordingly. 

Stat.  1850, 269,  %  2, 

$1749.  (^$3,338.)  If  the  guardian  nominated  by  the  minor 
is  not  approved  by  the  judge,  or  if  the  minor  resides  out  of  the 
state,  or  if  after  being  duly  cited  by  the  judge,  he  neglects  for  ten 
days  to  nominate  a  suitable  person,  the  judge  may  nominate  and 
appoint  the  guardian,  in  the  same  manner  as  if  the  minor  were 
under  the  age  of  fourteen  years. 

Stat  1850, 269,  S  3. 

,  $  1750.     (^^  4,  339.)    When  a  guardian  has  been  appointed 
by  the  conrt  for  a  minor  nnder  the  age  of  fourteen  years,  the 
minor,  at  any  time  after  he  attains  that  age,  may  appoint  his  own 
guardian,  subject  to  the  approval  of  the  probate  judge. 
Stat  1850, 269,  S  4. 

$  1751.  ($$  5,  340.)  The  father  of  the  minor,  if  living,  and 
in  case  of  his  decease  the  mother  while  she  remains  unmarried, 
being  themselves  respectively  competent  to  transact  their  own 

c.  o.  p.- 
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basiness  and  not  otherwise  unsnitable,  mast  be  entitled  to  the 
guardianship  of  the  minor. 
Stat.  1850, 269,  8  & 

^  175^  (^^  6,  341.)  If  the  minor  has  no  father  or  mother 
living,  competent  to  have  the  custody  and  cure  uf  iiiij  eduotitiou, 
the  guardian  appointed  shall  have  the  same. 

Stat.  1860, 269»  §  6,  substantially  the  same. 

19  Cal.  188;  22  Gal.  398;  37  Cal.  668;  40  Cal.  466. 

^  1753.  (^}  7,  342.)  Every  guardian  appointed,  shall  have 
the  custody  and  care  of  the  education  of  the  minor,  and  the  care 
and  management  of  his  estate,  until  such  minor  arrives  at  tho 
age  of  mtgority  or  marries,  or  until  the  guardian  is  legally 
discharged. 

Stat.  1850, 269,  S  7,  substantially  the  same,  inserting  "  tuition"  instead 
of ''  care  of  the  education  " ;  also, "  twenty-one  years  "  instead  of  **  ma- 
jority."   Vide  OiTil  Code,  §  728. 

19  Cal.  188;  87  Cal.  669 

$  1754.  (^$8,343.)  Before  the  order  appointing  any  person 
guardian  under  this  chapter  takes  effect,  and  before  letters  issue, 
t!ie  judge  must  require  of  such  person  a  bond  to  the  minor,  with 
aulBcient  sureties,  to  be  approved  by  the  judge,  and  in  such  sum 
HS  he  shall  order,  conditioned  that  the  guardian  will  faithfully 
execute  the  duties  of  his  trust  according  to  law ;  and  the  follow- 
ing conditions  shall  form  a  part  of  such  bond  without  being  ex- 
pressed therein  t 

1.  To  make  an  inventory  of  all  the  estate,  real  and  personal, 
of  his  ward  that  comes  to  his  possession  or  knowledge,  and  tc^ 
return  the  same  within  such  time  as  the  judge  may  order. 

2.  To  dispose  of  and  manage  the  estate  according  to  law 
and  for  the  best  interest  of  the  ward,  and  faithfully  to  discharge 
his  trust  in  relation  thereto,  and  also  in  relation  to  the  care, 
custody  and  education  of  the  ward. 

3.  To  render  an  account,  on  oath,  of  the  property,  estate  and 
moneys  of  the  ward  in  his  hands,  and  all  proceeds  or  interests 
derived  therefrom,  and  of  the  management  and  disposition  of 
the  same,  within  three  months  after  his  appointment,  and  at 
sisch  other  times  as  the  court  directs,  and  ut  the  expiration  of  his 
trufit  to  settle  his  accounts  with  the  probate  judge,  or  with  the 
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ward,  if  be  be  of  fall  age,  or  his  legal  repreeentatiyefi,  and  to 
pay  uver  and  deliver  all  the  estate,  moneys  aud  effects  remain- 
ing in  bis  bands  or  dae  from  him  on  soch  settlement,  to  the 
person  who  is  lawfally  entitled  thereto. 

Upon  filing  the  bond,  daly  approved,  letters  of  gn&rdiansbip 
mast  issne  to  the  person  appointed.  In  form,  the  letters  of 
gnardiansbip  mast  be  sabstantially  the  same  as  letters  of  ad- 
ministration; and  the  oath  of  the  gnardian  mast  be  indorsed 
thereon,  that  he  will  perform  the  daties  of  his  office  as  sach 
'raardian,  according  to  law. 

Stat.  1861, 604,  §  2,  substantially  the  same;  Inserting  the  words,  *'  and 
when  th"  penal  sam  of  the  bond  exceeds  two  thousand  dollars,  each  of 
the  sureties  may  become  liable  for  portions  thereof,  making  in  the  aggre- 
gate the  whole  penal  sum,"  between  the  words,  ** order"  and  '* condi- 
tioned ",*  also,  '^or  persons  "  after  **  person  "  in  subdivision  3. 

Stat.  1850, 269,  §  8,  read  down  to  subdivision  1,  as  follows :  '*  Before  ap- 
pointing any  person  guardian  of  a  minor,  the  Judge  shall  require  of  such 
ftcrson  a  bond  to  the  minor  with  sufficient  sureties  to  be  approved  by  the 
udgc,  and  in  such  sum  as  he  shall  order,  conditioned  as  follows  " : 

The  subdivisions  then  followed,  and  were  the  same,  inserting  "  one 
year"  instead  of  '*  three  months,"  in  subdivision  3;  all  after  the  words, 
^*  lawfully  entitled  thereto  "  was  omitted.  Vide  Penal  Oode.  1 961. 

^  1T55.  When  any  person  is  appointed  gnardian  of  a  minor, 
the  probate  judge  may,  with  the  consent  of  sach  person,  insert  iu 
the  order  of  appointment  conditions  not  otherwise  obligatory, 
providing  for  the  care,  treatment,  education  and  welfare  of  the 
minor ;  the  performance  of  sncb  conditions  is  a  part  of  the 
daties  of  the  gnardian,  for  the  faithful  performance  of  which, 
he  and  the  sureties  on  his  bond  are  responsible. 

S  Stat.  1865-6,  S80,  S 1,  sabstantially  the  same,  inserting ''  of  tHe  trust " 
after  **  duties." 

^  175tt.  AH  letters  of  guardianship  issued,  aud  all  guardians' 
bonds  executed  under  the  provisions  of  this  chapter,  with  the 
affidavits  and  certificates  thereon,  must  be  recorded  by  the  clerk 
of  the  probate  court  having  jurisdiction  of  the  persons  and  estates 
of  the  wards. 

Stat  1861, 607,  §  15,  read ;  "  hereafter  issued  "  and  *'  hereafter  execut- 
ed" ;  also,  '•  forthwith  recorded  ";  also  added  the  words, "  respectively, 
i:i  a  book  kept  by  him  in  his  office  for  that  purpose,  and  said  records  and 
duly  certified  copies  thereof,  shall  have  the  same  force  and  eficct  in  all 
cases  whatsoever,  as  the  originals  thereof  would  have.*' 

^  1757.  ($$  9,  344.)  If  any  minor  having  a  £a,thor  living 
has  property,  the  income  of  which  is  sufficient  for  his  mainte- 
nance and  education  in  a  manner  more  expensive  than  his  father 
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CRD  reasonably  «ffbrd,  regard  being  bad  to  the  sitaatfon  of  the 
father's  family  and  to  all  the  circamstances  of  the  case,  the  ex- 
penses, of  the  education  and  maintenance  of  sach  minor  may  be 
defrayed  oat  of  the  income  of  his  own  property,  in  whole  or  in 
part,  as  jadged  reasonable,  and  mast  be  directed  by  the  probate 
court ;  and  the  charges  therefor  may  be  allowed  accordingly,  in 
the  settlement  of  the  accounts  of  his  goardian. 
Stat.  1850,269  k  9,  same  substaatlaUj. 

^  1758.  (^^  10,  345.)  Every  testamentary  guardian  mast 
give  bond  and  qualify,  and  has  the  same  powers  and  mast  per- 
form the  same  duties,  with  regard  to  the  person  and  estate  of  bis 
ward,  as  guardians  appointed  by  the  probate  court,  eiccept  so  far 
as  their  powers  and  duties  are  legally  modified,  enlarged  or 
changed  by  the  will  by  which  such  guardian  was  appointed. 

Stat  1861 ,  604,  g  3,  substantially  the  Mune,  prefixing  the  words :  **  The 
father  of  any  child,  who  is  a  minor,  may,  by  his  lost  will  and  testament, 
appoint  a  guardian  or  guardians  of  sucli  child,  whether  bom  bof/n-  or 
after  the  time  ol  making  such  will,  and  in  case  of  the  death  of  the  father, 
the  mother  of  such  child  may,  in  lilce  manner,  appoint  a  guardian,  or 
guardians,  if  such  child  shall  not  then  liave  any  legally  appointed  guar- 
dian." 

Stat  1860, 269,  g  10,  read :  '*  The  father  of  ercry  legitimate  child  which 
is  a  minor,  may,  by  his  last  will  in  wilting,  appoint  a  guardian  or  guar- 
<lian8  for  his  minor  children,  whether  bom  at  the  time  of  making  such 
will  or  afterwards,  to  continue  during  thi  minority  of  such  child  or  for 
any  less  time;  and  every  such  testamentary  guardian  shall  give  bond  in 
like  manner,  and  with  like  condition  as  hertinbeforo  required;  and.  he 
shall  have  the  same  powers,  and  shall  perform  the  same  duties,  with  re- 
gard to  the  person  and  estate  of  the  ward,  as  a  guardian  appointed  as 
aforesaid." 

^  17^9.  (^$  11,  346.)  Nothing  contained  in  this  chapter  af- 
fects or  impairs  the  power  of  any  court  to  appoint  a  guardian  to 
detend  the  interests  of  any  minor  interested  in  any  suit  or  mattei 
pending  therein. 

15  Cal.  249;  19  Cal.  629;  87  Cal.  668;  Smith  v.  McDonald,  Oct  T.,  1871. 

Stat  1860, 269,  §  U,  added  tlie  words, "  nor  to  appoint  or  allow  any  per- 
son, as  the  next  ftiend  of  a  mhior,  to  commence  and  prosecute  any  suit 
la  his  behalf." 
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ABTIGLE  II. 

tSUAUDIANS  OF  INSANE   AND   INCOMPETENT   PERSONS. 

Section  1768.    Guardians  of  insane  and  other  incompetent  persons 
1764.    Appointment  by  probate  Judge  after  hearing. 
1766.    Powers  and  duties  of  such  guardians. 

^  1763.  (^^  12,  347.)  When  it  is  represented  to  the  probate 
jadge,  upon  veriiied  petition  of  any  relative  or  friend,  that  any 
person  is  insane,  or,  from  any  cause,  mentally  incompetent  to 
manage  bis  property,  the  judge  must  cause  a  notice  to  be  given 
to  tbe  sup)K)eed  insane  or  incompetent  person,  of  the  time  and 
place  of  hearing  tbe  case,  not  less  than  five  days  before  tbe  time 
80  appointed,  and  such  peraon,  if  able  to  attend,  most  be  produced 
before  him  on  tbe  hearing. 

Stat  1850, 269,  §12,  inserted  the  words :  "  of  any  taisane  person,  or  ol 
anv  person  who,  by  reason  of  extreme  old  age,  or  other  cause.  Is  men- 
tally incompetent  to  manage  hisproperty,"  between  tbe  words,  "friend" 
and  "that*  ;  also  read:  "and  shall  also  cause  such  person,  if  able  to 
attcud,  to  be  produced  before  him  on  tbe  hearing,"  instead  of  "  and  such 
person,  if  able  to  attend,  must  be  produced  before  him  on  the  hearing." 

4  Cal.  313. 

$  1764.  ($$  13,  348.)  If,  after  a  full  hearing  and  examina- 
tion upon  such  petition,  it  appears  to  the  probate  judge  that  the 
person  in  question  is  incapable  of  taking  care  of  himself  and 
managing  liis  property,  he  most  appoint  a  guardian  of  his  person 
and  estate,  with  the  powers  and  duties  in  this  chapter  specified. 

Stat.  1850, 270, 1  13,  same,  leadhig  **  hex«hiafter '*  instead  of  *'  hi  this 
chapter." 

19Cal.l63:45Cal.  176. 

^  1763.  (^t^  14,  349.)  Every  guardian  appointed,  as  pro- 
vided in  ibe  preceding  section,  has  the  care  and  custody  of  tbe 
person  of  hU  ward,  and  tbe  management  of  all  bis  estate,  until 
such  guardian  in  legally  discharged ;  and  be  mnst  give  bond  to 
such  ward,  in  like  manner  and  with  like  conditions  as  before 
prescribed  with  respect  to  tbe  guardian  of  a  minor. 

Stat.  1850. 270,  §14. 
36  Cal.  656. 

See  new  $  1766. 


f^  176S-1T69     POWERfl  AND  DUTIES  OP  GUARDIANS.  570 

ARTICLE  III. 

THX   POWERS  AND  DUTIES  OP  OUARDIAN8. 

Section  1763.    Guardian  to  pay  debts  of  ward  out  of  ward's  estate. 

1769.  Guardian  to  recover  4Abt8  due  his  ward  and  repre- 

resent  him. 

1770.  Guardian  to  manage  his  estate,  maintain  ward  and 

sell  real  estate. 

1771.  Maintenance,  support  and  education  of  ward,  liow 

enforced. 

1772.  Hay  assent  to  a  partition  of  real  estate. 

1773.  Guardian  to  return  inventory  of  estate  of  ward. 

Appraisers  to  be  appointed.    Like  proceedings 
when  other  property  acquired. 

1774.  Settlements  of  guardiann. 

1776.    Allowance  of  aocountri  of  Joint  guardians. 
1776.    Expenses  and  compensation  of  guardians. 

^  1768.  (^J  15,  350.)  Every  guardian  appointed  under  the 
provitsious  of  this  chapter,  whether  for  a  minor  or  any  other 
person,  most  pay  all  just  debts  due  from  the  ward,  out  of  his 
|)erBOnal  estate  and  the  income  of  bis  real  estate,  if  sufficient ;  if 
not,  then  oat  of  his  real  estate,  upon  obtaining  an  order  for  tlie 
sale  thereof,  and  disposiog  of  the  same  in  the  manner  provided 
in  thii)  title  for  the  sale  of  real  estate  of  decedents. 

Stat.  1850, 270,  §  lA,  read :  *'  bv  law  "  instead  of ''  in  this  ttUe  for  the  sale 
of  the  real  estate  of  decedentn.  * 

20Cal.88a;  86GaL657. 

•  $  1769.  ($$  16,  351.)  Every  guardian  must  settle  all  ac- 
counts of  the  ward,  and  demand,  sue  for  and  receive  all  debts 
due  to  him,  or  may,  with  the  approbation  of  the  probate  judge, 
compound  for  the  same  and  give  discharges  to  the  debtors  ou  re- 
ceiving a  fair  and  just  dividend  of  his  estate  and  effects ;  and  he 
must  appear  for  and  represent  his  ward  in  all  legal  suits  aud  pro- 
ceedings, unless  another  person  is  appointed  for  that  purpose  as 
giitrdinn  or  next  friend. 

Stat.  18M,  270.  §  16. 

20  CaL  mi  82  Gal.  118;  86  Cal.  451 ;  Smith  «.  McDonald,  Oct.  T.,  187:. 
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^  1770.  (^^  17,  352.)  £v«ry  gnardian  mast  manage  the 
estate  of  bis  ward  frugally  and  withoot  waste,  and  apply  the 
income  and  profits  thereof,  as  far  as  may  be  necessary,  for  the 
comfortable  and  suitable  maintenance  and  support  of  the  ward 
and  his  family,  if  there  be  any  ;  and  if  such  income  and  profits 
be  insaiBcient  for  that  purpose,  the  guardian  may  sell  the  real 
etttate,  upon  obtaining  an  order  of  the  court  therefor,  as  provided, 
and  must  apply  the  proceeds  of  such  sale,  as  far  as  may  be  neces- 
sary, for  the  maiutenance  and  support  of  the  ward  and  his 
family,  if  there  foe  any. 

Stat.  1850, 270,  %  17,  Inserted  '*  by  law  "  after  "  as  proyided." 

Stat.  1861,509,  §  6,  authorizing  incorporations  for  homestead  parposes, 
read,  in  part,  as  follows :  *'  Parents  and  guardians  may  talie  and  hold 
shares  iu  such  asbociatlons  in  behalf  and  for  the  use  of  their  minor  chil- 
dren or  wards;  provided^  the  cost  of  such  shares,  and  the  amount  of  dc- 
po!*lts  and  assessments  thereon,  be  paid  fVom  the  personal  earnings  of 
sui  h  minor  children  or  wards,  or  by  gifts  from  persons  other  than  their 
m&le  parents.'** 

9  Cal. m;  35  CaL 345;  40  CaL 458. 

^  1771.  When  a  gnardian  has  advanced  for  the  necessary 
maintenance,  support  or  education  of  his  ward,  an  amount  not 
disproportionate  to  the  value  of  bis  estate  or  his  condition  of  life, 
and  the  same  is  made  to  appear  to  the  satisfaction  of  the  court, 
by  proper  vouchers  and  proofs,  the  guardian  must  be  allowed 
credit  therefor  iu  his  settlements.  Whenever  a  guardian  fails, 
neglects  or  refuses  to  furnish  suitable  and  necessary  mainte- 
nance, support  or  education  for  bis  ward,  the  court  may  order  him 
to  do  so,  and  enforce  such  order  by  proper  process.  Whenever 
any  third  person,  at  his  request,  supplies  a  ward  with  such  suit- 
able and  necessary  maintenance,  support  or  education,  and  it  is 
shown  to  have  been  done  after  refobai  or  neglect  of  the  guardian 
to  supply  the  same,  the  court  may  direct  the  guurdian  to  pay 
therefor  out  of  the  estate,  and  enforce  such  payment  by  due 
T»rocess. 

(  1779.  (^^  18,  353.)  The  gnardian  may  join  in  and  assent 
to  a  partition  of  the  real  estate  of  the  ward,  wherever  such  as- 
sent may  be  given  by  any  person. 

Stat.  1850, 270,  ^  18,  read :  "  in  the  cases  and  in  the  manner  provided  by 
law,"  instead  of,  "  whenever  sucli  assent  may  be  given  by  any  person." 
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^  1773.  (}^  19,  354.)  Every  guardian  must  retora  to  the 
probate  court  an  inventory  of  the  estate  of  bis  ward  witUin  three 
inoutbs  after  bis  appointment,  and  annually  thereafter.  When 
the  value  of  the  estate  exceeds  the  sum  of  one  hundred  ihouHund 
dollars,  semi-annual  returns  must  be  made  to  the  probate  court- 
The  probate  court  may,  upon  application  made  for  that  purpose 
by  any  person,  compel  the  guardian  to  render  an  account  to  the 
probate  court  of  the  estate  of  his  ward.  The  inventories  and 
accounts  so  to  be  returned  or  rendered  must  be  sworn  to  by  the 
guardian.  All  the  estate  of  the  ward  described  in  the  first  in- 
ventory must  be  appraised  by  appraisers  appointed,  sworn  and 
acting  in  the  manner  provided  for  regulating  the  settlement  of 
the  estate  of  decedents;  such  inventory,  with  the  appraisement 
of  the  property  therein  described,  must  be  recorded  by  the  clerk 
of  the  probate  court  in  a  proper  book  kept  in  his  office  for  that 
purpose.  Whenever  any  other  property  of  the  estate  of  any 
ward  is  discovered,  not  included  in  the  inventory  of  the  estate 
already  returned,  and  whenever  any  other  property  has  been 
succeeded  to,  or  acquired  by  any  ward  or  for  his  benefit,  the  like 
proceedings  must  be  had  for  the  return  and  appraisement  thereof 
that  are  herein  provided  in  relation  to  the  first  inventory  and  re- 
tarn. 

Vide  Stat.  1870, 791,  §  1,  was  snbstanttaUy  the  flame,  iDBertingtbeirordi*, 
''  interested  in  the  estate  of  any  ward,  or  by  any  person  of  kin  or  related 
to  any  ward,"  between  **  person  "  and  *'  compel " ;  also,  "  and  all  of  the 
guardians,  whenever  there  shall  be  more  than  one  guardian,"  between 
*"  guardian  "  and  ''  all  the  estate." 

Stat.  1850, 270,  §  19^  read :  "  The  guardian  shall  return  an  Inventory  of 
the  estate  of  his  waid  at  such  time  as  may  be  fixed  by  the  court ;  the  es- 
tate and  eflects  comprised  therein  shall  be  appraised  by  three  suitable 
persons,  to  be  appointed  and  sworn  in  like  manner  as  is  required  with  re- 
spect to  the  inventory  of  the  estate  of  a  deceased  testator  or  intestate ; 
and  every  guardian  snail  account  for  and  dispose  of  the  personal  estate 
of  tlie  ward  in  like  manner  as-ia  directed  wttb  respect  to  executors  ana 
administrators." 

^  1774.  ($$  35,  370.)  The  guardian  must,  upon  tbe  expira> 
tion  of  a  year  from  the  time  of  his  appointment,  and  as  often 
thereafter  as  he  may  be  required,  present  his  account  to  the  pm>- 
bale  court  for  settlement  and  allowance* 

Stat.  1850, 271,  §  35,  added  the  words, "  and  all  the  laws  relative  to  the 
accounts  of  executors  and  administrators  shall  govern  in  regarA  to  the 
accounts  of  a  guardian,  so  far  aa  they  can  be  made  applicable  " 

19CaL390;  86  Cal.654. 
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^1775..  (^^49,384.)  Wben  an  acGount  is  rendered  by  two 
or  more  joint  gaardians,  the  probate  judge  may,  in  his  diacretioo, 
allow  the  same  upon  the  oath  of  any  of  them* 

Statl860.37S,848' 
a6€aL665. 

$  1776.  {^^  47, 383.)  Eyerv  guardian  mast  be  allowed  the 
amount  of  his  reasonable  expenses  incurred  in  the  execution  of 
his  trust,  and  he  must  also  have  such  compensation  for  his 
services  as  the  court  in  which  his  accounts  are  settled  deems  just 
and  reasonable. 

Stat.  1860, 27S,'S  47. 


ARTICLE  17. 

THE  SALE  OF   PROPERTT  AND   DISPOSITION  OF  THE   PROCEEDS. 

Sectioit  1777.  May  sell  property  in  certain  cases. 

1778.  Sale  of  real  estate  to  be  made  upon  order  of  court. 

1779.  Application  o  f  proceeds  of  sales. 

1780.  Investment  of  proceeds  of  sales. 

1781.  Order  for  sale,  how  obtained. 

1782.  Notice  to  next  of  kin,  how  given. 

1783.  Copy  of  order  to  be  served,  published  or  consent 

filed. 

1784.  Hearing  of  application. 

1786.  Who  may  be  examined  on  such  hearing. 

1786.  Costs  to  be  awarded,  to  whom. 

1787.  Order  of  sale,  to  speciiy  what. 

1788.  Bond  befoie  selling. 

1789.  All  prooeedinfi^s  for  sales  of  property  by  gaardians 

to  conform  to  chapter  seven  of  this  title. 

1790.  Limit  of  order  of  sale. 

1791.  Conditions  of  sales  of  real  estate  of  minor  heirs. 

Bond  and  mortgage  to  be  given  for  deferred  jmy- 
ments. 

1792.  Probate  court  may  order  the  investment  of  money 

of  the  ward. 
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^  1777.     ($$  20, 355.)    When  the  iucome  of  an  estate  under 

goardianship  is  insufficient  to  maintain  the  ward  and  his  family, 

or  to  maintain  and  educate  the  ward  when  a  minor,  his  gnardiai^ 

may  sell  his  real  or  personal  estate  for  tha*^  purpose,  upon  obtaiu 

ing  an  order  therefor. 

Stat.  1861. 605,  gff,  inserted  "of  any  person"  between  ''esUte"  and 
**uiider":  also  added  the  words :  ^  and  proceeding  therein  as  provided  In 
this  act.'' 

Stat.  1850, 270,  S  20,  same  as  stat.  1861,  inserting  "  or  to  educate  hla 
family  "  before  "  or  to  educate  the  ward,  when  a  mmor." 

20Cal.S82;  35  Cal.  M5. 

$  1778.     ($$  21,  356.)    When  it  appears  to  the  satis&ction  of 

the  court,  upon  the  petition  of  the  guardian,  that  for  the  benefit 

of  his  ward  his  real  estate,  or  some  part  thereof,  should  be  sold, 

and  the  proceeds  thereof  put  out  at  interest,  or  invested  in  some 

productive  stock,  or  in  the  improvement  or  security  of  any  other 

real  estate  of  the  ward,  his  guardian  may  sell  the  same  for  such 

purpose,  upon  obtainin^jf  an  order  therefor. 

Stat.  1861, 605,  §  6,  substantially  the  same,  adding  the  words,  **  and  pro- 
ceeding therein  as  provided Jn  this  act" 

Stat.  1850,270,  §  21,  sabstantially  the  same,  omitting  the  words,  **  put 
out  at  interest";  also  the  words, "  or  in  the  Improvement  or  security  of 
any  other  real  estate  of  the  ward  " ;  also  adding  the  words,  '*  and  pro- 
ceeding therein  as  hereinafter  provided." 

9  Cal.  592 ;  20  Cal.  982 ;  De  La  Hontagnie  v.Union  Ins.  Co.,  Oct.  T^  1811  *, 
Scott  V.  Umbarger,  April  T.,  1871. 

§  1779.     ($^  22,  357.)     If  the  estate  is  sold  for  the  purposes 

mentioned  in  this  article,  the  guardian  mnst  apply  the  proceeds 

uf  the  sale  to  such  purposes,  as  far  as  necessary,  and  put  out  the 

residue,  if  any,  on  interest,  or  invest  it  in  the  best  manner  in  his 

power,  until  the  capital  is  wanted  for  the  mainteaauce  of  the 

ward  and  his  family,  or  the  education, of  his  children,  or  fur  the 

education  of  the  ward  when  a  minor,  in  which  case  the  capital 

may  be  used  for  that  purpose,  as  far  as  may  be  necessary,  in  like 

manner  as  if  it  had  been  personal  estate  of  the  ward. 

Stat.  1850, 270,  S  22,  read :  *'  twenUeth  section  of  this  act"  instead  of ''In 
this  arUcle.^' 

$  1780.  (^^  23,  358.)  If  the  estate  is  sold  for  the  purpose 
of  putting  out  or  investing  the  proceeds,  the  guardian  must  make 
the  investment  according  to  his  best  judgment,  or  in  pursuance 
of  any  order  that  may  be  made  by  the  probate  court. 

Stat.  I860, 270,123.  inserted,  ''as  provided  in  this  act,"  after  ''pro- 
ceeds.** 
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^  1781*  (}$  24,  359.)  To  obtain  an  order  for  sach  sale,  the 
guardian  mtist  present  to  the  probate  court  of  the  county  in 
which  he  was  appointed  guardian,  a  verified  petition  therefor, 
setting  forth  the  condition  of  the  estate  of  his  ward,  and  the  facts 
and  circumstances  on  which  the  petition  is  founded,  tending  to 
ehow  the  necessity  or  expediency  of  a  sale. 

Stat.  1850,  771,  SM. 

^  178a.  ($$  3S^  360.)  If  it  appears  to  the  coart  or  judge^ 
from  the  petition,  that  it  is  necessary  or  would  be  beneficial  to 
ihe  ward  that  the  real  estate,  or  some  part  of  it,  should  be  sold, 
or  that  the  real  and  personal  estate  should  be  sold,  the  court  or 
judge  must'thereupon  make  an  order  directing  the  next  of  kin  of 
the  ward,  and  all  persons  interested  in  the  estate,  to  appear  before 
the  court,  at  a  time  and  place  therein  apecified,  not  less  than  four 
nor  more  than  eight  weeks  from  the  time  of  making  such  order, 
to  show  cause  why  an  order  should  not  be  granted  for  the  sale 
of  such  estate.  If  it  appear  that  it  Is  necessary  or  would  be 
beneficial  to  the  ward  to  sell  the  personal  estate  or  some  part  of 
it,  the  court  must  order  the  sale  to  be  made. 

Stat,  1861, 605,  §  1,  read :  "  the  same  proceedlnes  nhall  be  thereupon  had 
in  reference  to  the  notice  of  the  application,  and  to  ordering  a  sale,  and 
making  «uch  8ales  as  are  provided^la  relation  to  sales  of  personal  estate 
by  executors  or  administrators,"  Instead  of,  **  the  court  must  order  the 
sale  to  be  made." 

Stat  1850, 271,  %  25,  omitted  tho  words,  *'  or  Judge  " ;  also,  **  or  that  the 
real  and  personal  estate  should  be  sold  '*;  also  the  last  sentence. 

Scott  V.  Umbarger,  April  T.,  1871. 

§  17S9,  (^^  26,  361 J  A  copy  of  the  order  most  be  person- 
ally served  on  the  next  of  kin  of  the  ward,  and  on  all  persons 
interested  in  the  estate,  at  least  fourteen  days  before  the  hearing 
of  the  petition,  or  must  be  published  at  least  three  successive 
weeks  in  a  newspaper  printed  in  the  county;  or,  if  there  be  none 
printed  in  the  county,  then  in  such  newspaper  as  may  be  specified 
by  the  court  or  judge  in  the  order.  If  wriUen  consent  to  mcik- 
ing  ihe  order  of  sale  is  subscribed  by  all  persons  interested 
theretUy  and  the  next  of  kiUy  notice  need  not  be  served  or  pub- 
lished, 

Stat.  1861, 606,  §8,  inserted  the  words,  "  to  be  designated  by  the  court 
or  judge,"  between  "county"  and  "or,  if." 

Stat.  1850,  271,  §26,  omitted  the  words,  "or  judge":  also  words  in 
italics 
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(  1784k  (${i  27, 363.)  The  probate  coart,  at  the  tiioe  aud 
place  appointed  in  the  order,  or  sach  other  time  to  which  the 
hearing  i»  postponed,  upon  proof  of  the  service  or  pablication  of 
the  order,  must  hear  and  examine  the  proofs  and  allegations  of 
the  petitioner  and  of  the  next  of  kin,  and  of  all  other  persons  in- 
terested in  the  estate  who  oppose  the  application. 

Stat  1861,  60A,  g  9,  read :  **  adjourned  "  Instead  of  *'  postponed  " ;  al*o 
**dae  service";  also  '*who  shall  think  proper  to  oppose  the  applioa- 
tion." 

Stat.  1800, 271,  §  27,  read  i  ''  protmte  judge  "  instead  of  "  probate  court  '* ; 
otherwise  same  as  stat  1861. 

$  1785.  ($^  28,  363.)  On  the  bearing  the  gnardian  may  be 
examined  on  oath,  and  witnesses  may  be  produced  and  examined 
by  either  party,  and  process  to  compel  their  attendance  and  testi- 
mony may  be  issued  by  the  probate  court  or  judge,  in  the  same 
manner  and  with  like  effect  as  in  other  cases  provided  for  in  tki$ 
title. 

Stat.  1861, 606,  §10. 

Stat.  1850,  271,  %  28,  read .  **  probate  Judge  "  Instead  of  '*probftte  court 
or  Judge." 

^  1786.  (^^  29,  864.)  If  any  person  appears  and  objects  to 
the  granting  of  any  order  prayed  for  under  the  provisions  of  this 
article,  and  it  appears  to  the  court  that  either  the  petition  or  the 
objection  thereto  is  sustained,  the  court  may,  in  granting  or  re- 
fusing the  order,  award  costs  to  the  party  prevailing,  and  enforce 
the  payment  thereof 

Stat.  1850,  271,  829,  read :  "thereto  is  unreasonable,  said  court  may,  in 
its  discretion,  award  costs  ta  the  party  prevailing,  and  enforce  the  pay- 
ment thereof." 

^  1787.  (^^  30,  365.)  If,  after  a  full  examination,  it  appears 
necessary,  or  for  the  benefit  of  the  ward,  that  his  seal  estate  or 
some  part  thereof  should  be  sold,  the  court  may  grant  an  order 
therefor,  specifying' therein  the  causes  or  reasons  why  the  sale  is 
necessary  or  beneficial,  and  may,  if  the  same  has  been  prayed 
for  in  the  petition,  order  such  sale  to  be  made  either  at  public  or 
private  sale. 

Stat.  1861, 606,  %  11,  read ;  **  specifying  therein  for  which  of  the  causes  or 
reasons,  mentioned  in  sections  twenty  and  tweuty«one  of  said  act,  said 
sale  IS  necessary  or  proper,"  etc. ;  also  added  the  words,  **  upon  like  pro- 
ceedings and  in  the  same  manner  as  provided  by  law  in  case  o2  a  sale  of 
real  CBtatc  by  an  executor  or  administrator,  and  subject  to  the  same  pro 
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eeediDgs  in  idatiMi  to  the  eoBflnaatioB  or  v^joetion  of  the  sale,  or  the  re 
sale  theieoC.** 


Siai.l8Sli.Sn,S3t,iettd:  "specHVinc  therein  whether  the  sale  is  to  be 
made  for  the  maintenance  of  the  inaid  and  his  fionily,  or  ftr  the  cdnca- 
tJMiof  the  vardandhischildrai;  orln  order  that  the  proceeds  any  be 
pot  oot  and  inTested.** 

^1788.     (^31,366.)    EreixginrdiaiiraUMraed  toaellreal 
esUUe  moflt,  before  the  ule,  give  bond  to  the  probate  jn^^,  with 
( aflkient  aurety  to  be  apfwoved  bj  biin,intfa  eon^tkm  to  aeO  the 
tame  in  the  muoier,  and  to  accoanl  for  the  procecda  of  the  ajle,- 
us  proTided  for  in  this  cbapto'  and  cbapto*  aoTen  of  this  title. 


Stat.  lSSt,sn.  131.  reakd:  *^viaicoBditi«iito8entheaaBietnthei 
ner  preacnhcd  bj  law,  for  sales  of  real  estate  by  cxecatoisand  adminis- 
trstors;  and  to  accoont  for  and  ib^oaeofthe  proceeds  of  the  sale,  in  the 
manner  piOTidfd  by  hiw.** 

^178^  (N.S.)  All  the  proceediiigB  wader  petitkNK^  guard- 
iam  for  Bales  of  pmpei^  of  their  waidi,  Si™^  notice  and 
the  hearini;  of  audi  petitionB,  grantiiig  or  refontg  the  order  of 
aale,  directing  the  sale  to  be^nade  at  {lobGe  or  private  lale, 
re-aeUing  the  eame  property,  Tctnni  of  eale  and  applicatioD  for 
confinnatioD  thoeof,  notice  and  hearing  of  aodi  application, 
makang  orders  rejecting  or  eottfinniog  aalea  and  reports  of  aalea, 
ordering  and  making  conrejanees  <^propatT  sold,  aceoonting 
and  the  aettlemmt  of  acconnta,  nmaft  be  had  and  made  as  re- 
quired by  the  proTisions  of  this  title  conoNning  riistii  ci  deee- 
doits,  nnleas  otherwise  «perial)y  pwTkled  in  this  chapter. 

VUk  U  ll»k  nH.  im.  im.  and  1 


^  1790.     i^  33,  36B.)     No  order  of  sale,  gtanled  in 
ance  of  this  artide,  continaeB  in  foree  more  than  one  year  aftn- 
granting  the  same,  m-iiktmt «  ««lr  beimff  haJL 

Stat.]8ll.CK,Sll. 


^17»1.  (f^  50,385.)  All  sales  of  rod  estate  of  wards  mast 
lie  for  caah,  or  for  part  cash  and  part  defctied  payments,  not  to 
exceed  three  years,  bearing  date  from  date  of  sale,  as,  in  the  dis- 
cretion of  the  probate  jodge,  is  most  beneficial  to  the  ward. 
OnardBaaa  making  sales  must  demand  and  reeeire  from  the  pur- 
chasers bond  and  mortgage  on  the  real  eMate  sold,  with  such  ad- 
ditional security  as  the  jo^e  deeass  necessary  and  sufficient  tc 
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secure  tbe  faithful  payment  of  the  deferred  payments  and  the  in- 
terest thereon. 

Stat.  18M,  271,  $  33,  omitted  tbe  words,  **  cf  sale  " ;  also  words  in  italics. 

Stat.  1853, 129.  i  1,  Instead  of  **  wards"  read  "  minor  heirs,  made  for  tbe 
benefit  of  said  minor  heirs  in  accordance  with  the  provisions  of  this  act." 

^  1793.  (^^  36,  371.)  Tbe  probate  coart,  on  the  application 
of  a  guardian,  or  any  person  interested  in  the  estate  of  any  ward, 
after  such  notice  to  persons  interested  therein  as  the  probate 
judge  shall  direct,  may  authorize  and  require  the  guardian  to  in- 
vest tbe  proceeds  of  sales,  and  any  other  of  his  ward's  money  iu 
bis  hands,  in  real  estate,  or  in  any  other  manner  most  to  tbe 
interest  of  all  concerned  therein;  and  the  probate  court  may 
make  such  other  orders  and  give  such  directions  as  are  needful 
for  tbe  management,  investment  and  diq;K>sition  of  the  estate 
and  effects,  as  circumstances  require. 

Stat.  1861, 606,  S 13,  sabstantially  the  same. 

Stat.  1850, 271 ,  §  36,  read :  '*  probate  Judge  *' ;  also  Inserted  *^  ift  their  w* 
spective  counties  "  after  "  probate  judges  " 


ARTICLE  V. 

NUN-RESIDENT  GUARDIANS   AND  WARDS. 

Seotion  1798.    Guardians  of  non-resident  persons. 

1794.  Potrers  and  duties  of  guardians  appointed  under 

preceding  section. 

1795.  Such  guardians  to  give  bonds. 

1796.  To  what  guardianship  shall  extend. 

1797.  Removal  of  non-resident  ward's  property. 

1798.  Proceediugs  on  such  removal. 

1799.  Discharge  of  person  in  pos^^ession. 

$  1793.  ($$  43, 378.)  When  a  person  liable  to  be  pat  nuder 
guardianship)  according  to  the  provisions  of  this  chapter,  resides 
without  this  state,  and  has  estate  therein,  any  friend  of  such  per- 
son, or  any  one  interested  iu  his  estate,  in  expectancy  or  other- 
wise, may  apply  to  the  probate  judge  of  any  county  in  which 
there  is  any  estate  of  such  absent  person/^  the  appointment  of 
a  guardian}  and  if,  after  notice  given  to  all  interested,  in  sach 
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manner  as  the  jndge  orders,  and  a  full  hearing  and  examination, 
it  appears  proper,  a  guardian  for  such  absent  person  may  be  ap- 
pointed. 

Stat.  1861, 607,  ^  14,  iiuerted  the  words,  ^  hy  publication  or  otherwise  " 
between  "  orders  "  and  '*  and  a  full " ;  also  "  any  minor  or  other  person  " 
instead  of  **  a  person." 

Stat.  1850,  271,  §  43,  same  in  substance,  omitting  words  in  italics  ;  also 
reading  *'  any  minor  or  other  person  "  instead  of  "  a  person." 

19CaLC29. 

^  1794.  (^^  44,  379.)  Every  guardian,  appointed  under  the 
preceding  seciion,  has  the  same  powers  and  performs  the  same 
dnties,  with  respect  to  the  estate  of  the  ward  found  within  this 
state,  and  with  respect  tx>  the  person  of  the  ward,  if  he  shall 
come  to  reside  therein,  as  are  prescribed  with  respect  to  any 
<^her  guardian  appointed  under  this  chapter. 

8tat.l850,272,S44 

$  1795.  (^^  45,  380.)  Every-  guardian  must  give  bond  to 
the  ward,  in  the  manner  and  with  the  like  conditions  as  herein- 
before provided  for  other  guardians,  except  that  the  provisions 
respecting  the  inventory,  the  disposal  of  the  estate  and  effects, 
and  the  account  to  be  rendered  by  the  guardian,  must  be  con- 
fined to  such  estate  and  effects  as  come  to  his  hands  in  this  state. 

Stat.  1850, 2/3,  §45. 

$  1796.  ($$  46,  381.)  The  guai-dianehip  which  is  first  law. 
fully  granted,  of  any  person  residing  without  this  state,  extends 
to  all  the  estate  of  the  ward  within  the  same,  and  excludes  the 
jurisdiction  of  the  probate  court  of  every  other  county. 

8t«t  1850, 272,  S4& 

^  1797.  ($$  I,  386.)  When  the  guardian  and  ward  are  both 
uon-residents,  and  the  ward  is  entitled  to  property  in  this  state 
which  may  be  removed  to  another  state  or  foreign  country  with- 
out conflict  with  any  restriction  or  limitation  thereupon,  or  im- 
pairing the  right  of  the  ward  thereto,  such  property  may  be  re- 
moved to  the  state  or  foreign  country  of  the  residence  of  the 
ward,  upon  the  application  of  the  guardian  to  the  probate  judge 
of  the  county  in  which  the -estate  of  the  ward,  or  the  principal 
part  thereof,  is  situated. 

Stat  1858, 50,  SI,  omitted  the  words,  "or  foreign  country,**  wherever 
they  occur* 
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^  1798.  (^^  2,  387.)  The  application  mast  hb  made  upou 
ten  days  notice  to  the  resident,  executor,  administrator  or  g^iard- 
iau,  if  there  be  each,  and  upon  such  application  the  non-resident 
guardian  must  prodnce  and  file  a  ceitificate  under  the  hand  of  the 
clerk  and  seal  of  the  court,  from  which  his  appointment  was 
derived,  showing — 

1.  A  transcript  of  the  record  of  his  appointment. 

2.  That  he  has  entered  upon  the  dischai^  of  his  duties. 

r^f  the  Slate,  to  his  appoint- 
ment to  the  possession  of  the  estate  oftb^warS? 

Upon  such  application,  unless  good  cause  to  the  contrary  is 
shown,  the  probate  judge  must  make  an  order  granting  to  such 
guardian  leave  to  take  and  remove  the  property  of  his  ward  to 
the  state  or  place  of  his  residence,  which  is  authority  to  him  to 
sue  for  and  receive  the  same  in  his  own  name,  for  the  use  and 
benefit  of  his  ward< 

Stat.  18S8f  S9,  §  2,  read :  *^  The  gnardian  must  prodace  a  transcript  ttom 
the  records  of  a  court  of  competent  JurisdictioD,  certified  according  to  the 
laws  of  this  state,  showing  tbat  he  has  been  appointed  guardian  of  the 
ward,  in  the  state  in  which  he  and  the  ward  reside,  and  has  qualified  as 
such,  according  to  the  laws  thereof,  and  gave  bond  with  sun  tics  for  the 
performance  of  his  trust:  and  must  also  give  thirty  days*  notice  to  the 
resident  executor,  administrator  or  guardian,  If  there  be  such,  of  the  in- 
tended application ;  thereupon,  if  good  cause  be  not  shown  to  the  con- 
trary, the  probate  judge  shall  make  an  order,  granting  such  guardian 
leave  to  remove  the  properly  of  his  ward  to  the  state  or  place  of  his  resi- 
dence, which  shall  be  an  authority  to  him  to  sue  for,  and  receive  the 
same,  in  his  own  name,  for  the  use  and  benefit  of  his  ward." 

$  1799.  (}$  3,  388.)  Such  order  is  a  discharge  of  the  exec- 
utor, administrator,  local  gnardian,  or  other  person  in  whose  pos- 
session the  property  may  be  at  the  time  the  order  is  made,  07i 
filing  loith  the  probate  court  the  receipt  therefor  of  tJie  foreign 
guardian  of  such-absent  ward, 

Stat.  1858. 69,  §S. 


ARTICLE  VI. 

GSmCRAL   Aim  MISCELLANEOUS   PROTISTONS. 

SxoTioir  1800.    Examination  of  persons  suspected  of  defrauding 
wards  or  concealing  property. 
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1801.  Bemoval  and  resignation  of  guardian,  and  Bimren- 

der  of  estate. 

1802.  Gnardianship,  bow  terminated. 

1803.  New  bond,  when  required. 

1804.  Guardian's  bond  to  be  filed.    Acti.>n  on. 

1805.  Limitation  of  actions  on  guardian's  bond. 

1800.    Limitation  of  actions  for  the  recoyery  of  property 
sold. 

1807.  More  than  one  guardian  of  a  person  may  be  ap- 

pointed. 

1808.  Power  of  probate  Judge  in  cliambers. 

1809.  Provifiions  of  section  ten  hundred  and  fifty-seven 

apply  to  guardians 

^  1800.  ({$  42,  377.)  Upon  complaint  made  to  him  by  any 
guardian,  ward,  creditor,  or  other  person  interested  in  the  estate, 
or  having  a  prospective  interest  therein  as  heir  or  otherwise, 
against  any  one  suspected  of  having  concealed,  embezzled  or 
conveyed  away  any  of  the  money,  goods  or  effects,  or  an  instru- 
ment in  writing,  belonging  to  the  ward  or  to  his  estatCt  the  pro- 
bate judge  may  cite  such  suspected  person  to  appear  before  him, 
and  may  examine  and  proceed  with  him  on  such  charge  in  the 
manner  provided  in  this  title  with  respect  to  persons  suspec^d  of, 
and  charged  with,  concealing  or  embezzling  the  effects  of  a 
decedent. 

Stat.  1850, 272^  S  42,  same  in  aubstanoe. 

$  1801.  ($$  37,  372.)  When  a  guardian,  appointed  either 
by  the  testator  or  the  probate  judge,  becomes  insane  or  otherwise 
incapable  of  discharging  his  trust,  or  unsuitable  therefor,  or  has 
wasted  or  mismanaged  the  estate,  or  failed  for  thirty  days  to 
render  an  account  or  make  a  returut  the  probate  court  may,  upon 
such  notice  to  the  guardian  as  the  court  may  require,  remove 
him  and  compel  him  to  surrender  the  estate  of  the  ward  to  the 
person  found  to  be  lawfully  entitled  thereto.  Every  guardian 
may  resign,  when  it  appears  proper  to  allow  the  same  ;  and  upon 
the  resignation  or  removal  of  a  guardian,  as  herein  provided, 
the  probate  court  or  the  judge  thereof,  may  appoint  another  in 
the  place  of  the  guardian  who  has  resigned  or  has  been  removed. 

Stat  1869^70,792,  §2,  read:  "evidently  unsnitable";  also,  "probate 
court  or  Judge  thereof" ;  also, "  deem  sufflcient,"  Instead  of,  **  require  " ; 
also  Inserted,  "  upon  request  be  allowed,"  between  "  may  "  and  "  resign." 
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Stat  1850,  212,  $37*  read:  '*e%identlj  unBultable";  also,  "probate 
judge";  also  inserted, '* upon  request,  be  alloived  to,"  between  ''iriay" 
and  "resign";  also,  "  to  the  probate  judge,"  between  "appears"  and 
"  proper  " ;  also,  "  and  upon  the  death  of  any  guardian,"  between  *'  re- 
moval "and  "ofa";  also,  "in his  place,"  Instead  of,  '^in  the  place  of 
the  guardian  who  has  resigned  or  has  been  remov<»d." 

38Cal.442. 

$  1809.  ($$  38,  373.)  The  marriage  of  a  minor  ward 
tenninates  the  goardiausbip  ;  and  the  guardian  of  an  insane  or 
other  person  may  be  discharged  by  the  probate  jodge  when  it 
appears  to  him,  on  the  application  of  the  ward  or  otherwise,  thaX 
the  gaardianship  is  no  longer  necessary. 

Stat.  1850, 272,  S  38,  sabstantlally  the  same. 

^  1803„  ($$  39,  374.)  The  probate  jndge  may  require  a  new 
bond  to  be  given  by  a  guardian  whenever  he  deems  it  necessary, 
and  may  disohartj^e  the  existing  sureties  from  further  liability, 
after  due  notice  given  as  he  may  direct,  when  it  shall  appear  that 
no  injury  can  result  therefrom  to  those  interested  in  the  estate. 

Stat.  1850, 272,  S  39. 

$  1804.  ($$  40,  375.)  Every  bond  given  by  a  gnardian 
ninst  be  filed  and  preserved  in  the  office  of  the  clerk  of  the 
probate  court  of  the  county  ;  and  in  case  of  a  breach  of  a  con- 
dition thereof,  may  be  prosecuted  for  the  use  and  benefit  of  the 
ward,  or  of  any  person  interested  in  the  estat-e. 

Stat.  1850,  272,  S  40,  inserted  **In  the  name  of  the  wu/d."  between 
"  prosecuted  "  and  *'  for  the  use."   32  CaL  118. 

^  1805,  (}}  41,  376.)  No  action  can  be  maintained  against 
the  sureties  on  any  bond  given  by  a  guardian,  unless  it  be  com. 
menced  within  three  years  from  the  discharge  or  removal  of  the 
guardian  ;  but  if  at  the  time  of  such  discharge  the  person  entitled 
to  bring  snch  action  is  under  any  legal  disability  to  sue,  the 
action  niny  be  commenced  at  any  time  within  three  years  after 
such  disability  is  removed. 

Stat.  1850. 272,  S  41. 

^  1806.  (^^  34,  369.)  No  action  for  the  recovery  of  any 
estate  sold  by  a  guardian  can  be  maintained  by  the  ward,  or  by- 
any  person  claiming  under  him,  unless  it  is  commenced  within 
three  years  next  after  the  termination  of  the  guardianship,  or 
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yfhen  a  legal  disability  to  sue  exists  by  reason  of  minority  or 
otherwise,  at  the  time  when  the  cause  of  action  accrues,  within 
three  years  next  alter  the  removal  thereof. 
Stat.  1850, 271,  S  34,  same  in  sabstance. 

$  1807.  (^^  48,  383.)  The  conn  in  its  discretion,  when- 
ever necessary,  may  appoint  more  than  one  guardian  of  any 
person  subject  to  guardianship,  who  must  give  bond  and  be 
governed  and  liable  in  all  respects  as  a  sole  guardian. 

Stat.  18d0, 273,  S  48,  same  in  substance. 

^  1808.  The  power  conferred  upon  the  probate  judge  in  re- 
lation to  guardians  and  wards  may  be  exercised  by  him  at  cham- 
bers, or  as  the  act  of  the  probate  court,  when  holding  such 
court;  and  any  order  appointing  a  guardian  must  be  entered  as 
and  become  a  decree  of  the  court.  The  provisions  of  this  title 
relative  to  the  estates  of  decedento,  so  far  as  they  relate  to  the 
practice  in  the  probate  or  the  district  courts,  applies  to  proceed- 
ings under  this  chapter. 

Stat  1861.  607,  S 16,  same  In  substance,  adding  the  words,  *'  where  they 
do  not  couflict  with  any  of  the  provisions  of  this  act." 

38  Cal.  441. 

^  1809.  The  provisions  of  section  ten  hundred  and  fifty- 
seven  are  hereby  declared  to  npply  to  guardians  appointed  by 
the  court,  and  to  the  bonds  taken  or  to  be  taken  from  such 
guai'diaus,  and  to  the  sureties  on  such  bouds. 
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TITLE  XII. 

OP  SOLE  TEADEB8. 

Bbctiov  1811.  Who  maj  become  sole  traders. 

1812.  Notice,  how  given  and  what  to  contain. 

1818.  Petition,  what  to  contain  and  when  filed. 

1811  May  have  five  hundred  dollars  of  commnnily  or 
husband's  property. 

1815.  Who  may  oppose  it,  and  how. 

1816.  Trial  or  hearing. 

1817.  Decree,  what  it  must  be. 

1818.  Oath,  copy  of  order  to  be  recorded. 

1819.  Bights  and  liabUities  ofsole  traders. 

1820.  Sole  trader  must  maintain  her  children. 

1821.  Husband  of  sole  trader  not  liable  for  debts 

^  1811.  A  married  woman  may  become  a  sole  trader  by  the 
judgment  of  the  county  court  of  the  county  in  which  she  has  re- 
sided for  six  months  next  preceding  the  application. 

Stat.  1852,  101,  S  1,  read:  "Married  women  shall  have  the  right  to 
carry  on  and  transact  business  under  their  own  name,  and  on  their  own 
account,  by  complying  with  the  regulations  prescribed  in  this  act." 

89  Cal.  287. 

^  1819.  A  person  intending  to  make  application  to  become 
a  sole  trader  must  publish  notice  of  such  intention  in  a  news- 
paper published  in  the  county,  or  if  none,  then  in  a  newspaper 
published  in  an  adjoining  county,  for  four  succeBsiye  weeks. 
The  notice  must  specify  the  term  and  the  day  upon  which  appli- 
cation will  be  ma4/9,  the  nature  and  place  of  the  business  pro 
posed  to  be  conducted  by  her,  and  the  name  of  her  husband. 

Stat.  1862, 108,  S  1,  read :  "Any  married  woman,  residing  within  this 
state,  desirous  to  avail  herself  of  the  benefit  of  this  act,  shall  give  notice 
thereof,  by  advertising  in  some  public  newspaper  of  general  circulation 
in  the  county  in  which  she  resides,  for  four  saccessive  weeks :  providedy 
if  any  newspaper  be  published  in  said  county,  said  publication  shall  be 
made  in  the  paper  so  published  in  said  county.  Such  notice  shall  set 
forth  that  it  is  her  intention  to  make  application  to  the  d^trict  court  of 
said  county,  on  the  day  therein  named,  for  an  order  of  said  court,  per- 
mitting her  to  carry  on  business  in  her  own  name  and  on  her  own  ac- 
count, and  it  shall  specifically  set  forth  the  nature  of  the  business  to  be 
carried  on.  On  the  day  named  in  the  notice,  or  at  such  ftirther  time  as 
the  court  may  appoint,  on  filing  proof  of  publication,  the  court  shall  pro- 
ceed to  examine  the  applicatlou,  on  oath,  as  to  the  reasons  which  induce 
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her  to  malce  the  application ;  and  if  it  appear  to  the  court  that  a  proper 
case  exists,  it  shall  make  an  order,  which  shall  be  entered  on  the  minutes , 
that  the  applicant  be  authorized  and  empowered  to  cany  on,  in  her  own 
name,  and  on  her  own  account,  the  business,  trade  profession  or  art 
named  in  the  notice ;  but  the  insolvency  of  the  husband,  apart  from 
other  causes  tending  to  prevent  his  supporting  his  fbmily,  shall  not  be 
deemed  to  be  sufficient  cause  fbr  granting  this  application.  Any  creditor 
of  the  husband  may  oppose  such  application,  and  may  show  that  it  is 
made  for  the  purpose  of  defrauding  such  creditor,  and  preventing  him 
from  collecting  his  debt,  or  will  occasion  such  result,  and  if  it  shall  so 
appear  to  the  court,  the  application  shall  be  denied.  On  the  hearing, 
witnesses  may  bo  examined  on  behalf  of  either  party.  Before  making 
the  order,  the  court  or  Judge  shall  administer  to  the  applicant  the  fol- 
lowing oath :  *  I,  A.  B.,  do,  in  presence  of  Almighly  Ood,  truly  and 
solemnly  swear,  that  this  application  is  made  in  good  raith,  for  the  pur- 

Eose  of  enabling  me  to  support  myself  and  my  children  (if  the  applicant 
ave  minor  children,)  and  not  with  any  view  to  deftuud,  delay  or  ninder, 
any  creditor  or  creditors  of  my  husband;  and  that  of  the  moneys  so  to  be 
used,  in  said  business,  not  more  than  five  hundred  dollars  has  come, 
cither  directly  or  indirectly  firom  my  husband,  so  help  me  Ood.*  A  certi- 
flcd  copy  of  said  order,  with  the  oath  indorsed  thereon,  shall  be  recorded 
in  the  office  of  the  recorder  of  the  county  where  the  bosineBS  is  to  be 
carried  on,  in  a  book  to  be  kept  for  such  pnipoee." 

22Cal.283;  23Cal.388. 

^  1813.  Ten  days  prior  to  the  day  named  in  the  notice,  the 
applicant  mnst  file  a  verified  petition  setting  forth— 

1.  That  the  application  is  made  in  good  faith,  to  enable  the 
applicant  tosapport  herself,  or  herself  and  others  dependent  upon 
her,  giving  their  names  and  relation. 

2.  The  fact  of  insafficient  sapport  from  her  husband,  and  the 
causes  thereof,  if  known. 

3.  Any  other  grounds  of  application  ivhich  are  good  causes 
for  a  divorce,  with  the  reason  why  a  divorce  is  not  sought ;  and, 

4.  The  nature  of  the  business  proposed  to  be  conducted,  and 
the  capital  to  be  invested  therein,  if  any,  and  the  sources  from 
which  it  is  derived. 

Vide  S  1812  and  note. 

^  1814.  The  applicant  may  invest  in  the  business  proposed 
to  be  conducted,  a  sum  derived  from  the  community  property  or 
of  the  separate  property  of  the  husband,  not  exceeding  five 
hundred  dollars. 

Vide  S  1812  and  note. 

^  1815.  Any  creditor  of  the  husband  may  oppose  tbeappli- 
Ciition,  by  filing  in  the  court  (prior  to  the  day  named  in  the 
notice)  a  written  opposition  verified,  containing  either— 
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1.  A  specific  denial  of  tlie  trath  of  any  material  allegation  of 
the  petition  ;  or  setting  furtii, 

2.  That  the  application  is  made  for  the  purpose  of  defrauding 
the  opponent ;  or, 

3.  That  the  application  is  made  to  preTent»  or  will  prevent 
liim  from  collecting  his  debt. 

Vide  S  1812  and  note. 

$  1816.  On  the  day  named  in  the  notice,  or  on  sncb  other 
day  to  which  the  hearing  may  be  postponed  by  the  court,  the 
applicant  must  make  proof  of  pablication  of  the  notice  herein- 
before required,  and  the  issues  of  fact  joined,  if  any,  mast  be 
tried  as  in  other  oases ;  if  no  issues  are  joined,  the  court  mast 
hear  the  proofs  of  the  applicant  and  find  the  facts  in  accordance 
therewith. 

Vide  S  1812  and  note. 

^  1817.  If  the  facts  found  sustain  the  petition,  the  coart 
must  render  judgment  authorizing  the  applicant  to  carry  on  in 
her  own  name  and  on  her  own  account,  the  business  specified  in 
the  notice  and  petition. 

Vide  S  1812  and  note. 

^  1818.  The  sole  trader  must  make  and  file  with  the  clerk 
of  the  court  an  affidavit,  in  the  following  form  s 

I,  A.  B.,  do  in  the  presence  of  Almighty  Gk>d,  solemnly  swear 
that  this  application  was  made  in  good  faith,  for  the  purpose  of 
enabling  me  to  support  myself,  (and  any  dependent,  such  as  hus- 
band, parent,  sister,  child  or  the  like,  naming  them,  if  any)  and 
not  with  any  view  to  defraud,  delay  or  hinder  any  creditor  or 
creditors  of  my  husband ;  and  that  of  the  moneys  so  to  be  used 
by  me  in  business,  not  more  than  five  hundred  dollars  have  come 
either  directly  or  indirectly  from  my  husband.    So  help  me  God. 

A  certified  copy  of  the  decree,  with  this  oath  endorsed  thereon 
must  be  recorded  in  the  office  of  the  recorder  of  the  county 
where  the  business  is  to  be  carried  on,  in  a  book  to  be  kept  for 
such  purpose. 

Vide  S  1812  and  note. 
7Cal.4S5. 
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4§19.  When  the  judgment  is  made  and  entered,  and  a  topr 
tbereo^v^4^be  affidavit  provided  for  in  section  one  thonauMl 
eight  hnndre^EN^iffbteen,  daly  recorded,  the  per«on  tber^ii 
named  is  entitled  to  caThf^nthe  bnsinese  specified,  in  her  own 
name,  and  the  property,  r r r rimfiii  mnn r j n  and  credits  so  by  b«r 
invested,  and  the  profits  thereof,  belon^a^jMirely  to  her  and  are 
not  liable  for  any  debts  of  her  hnsband,  andslS^ltiereafter  has  all 
the  privileges  of  and  is  liable  to  all  legal  processe^SN^tJded  for 
debtors  and  creditors,  and  may  sne  and  be  saed  alone,  wu 
being  joined  with  her  hnsband. 

Stat.  18G2, 109,  S  2*  was  snbetantially  the  same,  adding  the  words,  ^*  But 
nothing  contained  In  this  act  shall  be  deemed  to  anthorize  a  married 
woman  to  carry  on  business  In  her  own  name,  when  the  same  Is  managed 
or  superintended  by  her  husband." 

6CaL497;  7  Gal. 455;  22Cal.522;  29  Gal.  564;  SlCal.lM;  39Cal.S8T 

^  18580.    A  married  woman  who  is  adjudged  a  sole  trader  is 
responsible  and  liable  for  the  maintenance  of  hertatnor  children. 
Stat,  of  1862,  p.  101,  S  4*  was  same  In  snbstanoo. 

^  1821.  The  hnsband  of  a  sole  trader  is  not  liable  for  any 
debts  contracted  by  her  in  the  coarse  of  her  sole  trader's  bosiness, 
unless  contracted  upon  his  written  consent. 

Stat,  of  1852,  p.  101,  S  6,  was  substantially  the  same,  adding  the  words, 
"  nor  shall  his  separate  property  be  taken  on  execution  fur  any  debts 
contracted  by  her.** 


TITLE   XIII. 


OP  PBOCEEDINGS  IN  INSOLVENCY. 


SmoTSOTS  1822.    Statutes  in  relation  to,  continued  in  foree. 


^  182S.     Nothing  in  this  code  affects  any  of  the  provisions  of 
*'  un  act  for  the  relief  of  insolvent  debtors  and  protection  of 
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creditors/*  'approved  May  4th,  1852,  or  of  the  acto  amendatory 
thereof,  approved  respectively  March  12tb,  1858,  April  27th,  IS60, 
and  April  27tb,  1863,  hnt  sach  acts  are  recognized  as  continaiag  in 
force  notwithstanding  the  provisions  of  this  code. 


OF  EVIDENCE. 


General  Definitions.    $$  1893-1839. 

Title       I.    Of  General  Principles.    ^  1844-18T0. 

Title      II.    Kinds  and  Degrees  of  Evidence.    $$  1875 . 

lors. 

Title    III.    Production -of  Evidence.    $$  1981-8054* 

Title     IV.    Effect  of  Evidence.    $  a96l. 

Title      V.    Bights  and  Duties  of  Witnesses.-  $$  J80G4^ 

$8070. 
Title    VI.    Evidence  in  Particular  Cases,  and  General 

Provisions.    $$  »074t-ai08. 

e.  c. 
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OF  EVIDENCE. 

GENERAL    DEFINITIONS    AND    DIVIS- 

IONS. 

Sbotiok  1823.  Deflnition  of  evidence. 

1824.  Deflnition  of  proof. 

1825.  Definition  of  law  of  evidence. 

1826.  Tbe  degree  of  certainty  required  to  establish  Ihetl. 

1827.  Four  Icinds  of  evidence  specified. 

1828.  Several  degrees  of  evidence  Kpecified. 

1829.  Original  evidence  defined. 

1830.  Secondary  evidence  defined. 

1831.  Direct  evidence  defined. 

1832.  Indirect  evidence  defined. 

1833.  Frimory  evidence  defined. 

1834.  Partial  evidence  defined. 

1835.  Satisfactory  3vidf  noe  defined. 

1836.  Indispensable  evidence  defined. 
1887-  Conclusive  evidence  defined. 

1838.  Cttmulative  evidence  defined. 

1839.  Corroborative  evidence  defined. 

(  18^3*  Judicial  evidence  is  tbe  means,  sancdooed  by  law, 
of  ascertaiiring  in  a  jndicfal  proceeding  tbe  tmth  refipcctiog  a 
question  of  fact. 

K.  T.  C.  C.  P.  S  1660;  Or.  C.  C.  P.  S  6B& 

^  1894*  Proof  is  tbe  eifect  of  evidence,  tbe  efltablislimant  of 
a  fact  by  evidence. 

K.  T.  C.  G.  P.  S  1«0;  Or.  C.  C.  P.  S  ttO. 
81Cal.201. 

^  1835.  Tbe  law  of  evidence,  wfaicb  is  tbe  subject  of  this 
part  of  the  code,  is  a  collection  of  general  rules  established  by 
law— 
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1.  For  declaring  what  is  to  be  taken  as  trae  withoot  proof. 

2.  For  declaring  the  presnmplions  of  law,  both  those  which 
are  disputable  and  those  which  are  conclusive ;  and, 

3.  For  the  production  of  legal  evidence. 

4.  For  the  exclusion  of  whatever  is  not  legal. 

5.  For  determining,  in  certain  cases,  the  value  and  effect  of 
evidence. 

N.  T.  C.  C.  P.  S  1661;  Or.  C.  0.  P.  S  696. 

^  18$d6.  The  law  does  not  require  demonstration ;  that  is, 
such  a  degree  of  proof  as,  excluding  possibility  of  error,  pro- 
duces absolute  certainty ,  because  such  proof  is  rarely  possible. 
Moral  certainty  only  is  required,  or  that  degree  of  proof  which 
produces  conviction  in  an  unprejudiced  mind. 

K .  T.  C.  G.  P.  S  1662 ;  Or.  C.  C.  P.  S  651. 

^  1897.    There  are  four  kinds  of  evidence : 

1 .  The  knowledge  of  the  court. 

2.  The  testimony  of  witnesses. 
8.    Writings. 

4.    Other  material  objects  presented  to  the  aenaes. 

Sf.  T.  G.  G.  P.  S  1663;  Or.  G.  G.  P.  S  668 

^98.    There  are  several  degrees  of  evidence : 
l.^litu^nal  and  secondary. 

2.  Direc^ind  indirect 

3.  Primary,  plN^ah  satisfkctory,  indispensable  and  concluei^'e. 

N.  Y.  G.  G.  P.  S  1664rOTSkC.  P.  $ 


$  1899.    Original  evidence  iHi^riginal  "writing  or  material 
object  introduced  in  evidence. 
N.  Y.  G.  G.  P.  5  1665;  Or.  G.  G.  P.  S  660. 

^  1830.    Secondary  evidence  is  a  copy  of  tuciHll^gnal  w-it- 
ing  or  object,  or  oral  evidence  thereof. 
N.  Y.  C.  G.  P.  S  1666;  Or.  C.  G.  P.  S  661. 

^  1831.  Direct  evidence  is  that  which  proves  the  fiict  in 
dispute  directly,  without  an  inference  or  presumption,  and 
which  in  itself,  if  true,  conclusively  establishes  that  fact.    For 
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example :  if  the  fact  in  dispute  be  au  agreement,  the  evidence  of 
a  witness  who  was  present  and  witnessed  the  making  of  it,  is 
direct. 

N.  Y.  C.  C.  P.  S  1«67 ;  Or.  C.  C.  P.  S  «2. 

^  183d.  Indirect  evidence  is  that  which  tends  to  establish 
the  fact  in  dispute  by  proving  another,  and  which,  though  true, 
does  not  of  itself  conclusively  establish  that  fact,  but  which 
affords  an  inference  or  presumption  of  its  existence.  For  ex- 
ample :  a  witness  proves  an  admission  of  the  party  to  the  fact  in 
dispute.  This  proves  a  fact,  from  which  the  fact  in  dispute  is 
inferrod. 

K.  T.  C.  C.  P.  S  1668;  Or.  C.  C.  P.  S  669. 

Primary  evidence  is  that  which  suffices  for  the  proof 
of  a  particumMMii^iitil  contradicted  and  overcome  by  other 
evidence.  For  exampl^^ll%«isj;^ficate  of  a  recording  officer  is 
primary  evidence  of  a  record,  but  itmH^fcfliftjjgards  be  rejected 
upon  proof  that  there  is  no  such  record. 
N.  T.  C.  C.  P.  S  1669;  Or.  C.  C.  P.  S  664. 

^  183^  Partial  evidence  is  that  which  goes  to  establish  a 
detached  fact,  in  a  series  tending  to  the  fiict  in  dispute.  It  may 
be  received,  subject  to  be  rejected  as  incompetent,  unless  con- 
nected with  the  fact  in  dispute,  by  proof  of  other  facts.  For  ex- 
ample :  on  an  issue  of  title  to  real  property,  evidence  of  the  con- 
tinued possession  of  a  remote  occupant  is  partial,  for  it  is  of  a 
detached  fact,  which  may  or  may  not  be  afterwards  connected 
with  the  fact  in  dispute. 

^,  T.  C.  C.  P.  S 1670;  Or.  C.  C.  P.  S  665. 

^  1835.  That  evidence  is  deemed  satistieictory  which  ordina- 
rily produces  moral  certainty  or  conviction  in  an  unprejudiced 
mind.  Such  evidence  alone  will  justify  a  verdict.  Evidence 
less  than  this  is  denominated  slight  evidence. 

X.  Y.  C.  C.  P.  S  1671 ;  Or.  C.  C.  P.  $  666. 

$  1836.     Indispensable  evidence  is  that  without  which  a 
particular  fact  cannot  be  proved. 
N.  Y.  C.  C.  P.  §  1672;  Or.  C.  C.  P.  S  667. 
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f  183T.  GonduBiveor  nnaiiBwerable  oTidence  ia  that  which 
the  law  does  Dot  permit  to  he  cootradicted.  For  example :  the 
record  of  a  ooart  of  competent  juriadictioa  caoDOt  be-oontradicted 
by  the  parties  to  it. 

K.  T.  C.  C.  P.  S 167S;  Or.  C.  C.  P.  S  668. 

^  1838.    Comnlative  eyideoce  i»>additioiial  eridence  of  the 
Bame  character  to  the  same  point. 
N.  T.  C.  C.  P.  1 1614;  Or.  C.  G.  P.  S  069. 

^  1839,  Corroborative  evidence  ia  addittonal  eyidence  of  a 
different  character,  to  the  same  point, 

^.  T.  C.  C.  P.  S 16TS;  Or.  C.  C.  P.  S eM. 


I  1844  EYIOEKCIb      . .  994 

TITLE  I. 

OF  THE  GENERAL  PRINCIPLES  OF  EVIDENCE. 

Section  1844.  One  witness  sufficient  to  prove  a  faet. 

1845.  Testftnony  ooDfined  to  personal  knowledge. 

1846.  Testimony  to  be  in  presence  of  persons  aflbcted. 

1847.  Witness  presumed  to  speak  the  truth. 

1848.  One  person  not  afibatcd  by  acts  of  another. 

1849.  Declarations  of  predecessor  in  title  evidence. 

1860.  Dcalarations  which  are  a  part  of  the  transaction. 

1861.  Evidence  relating  to  third  person. 

1862     Doclaration  of  decedent  evidence  of  pedigree. 

1863.  Declaration  of  decpdent  evidence  against  his  suc- 

cessor in  interest. 

1864.  When  part  of  a  transaetion  proved,  the  whole  is 

admissible. 
1866.    Contents  of  writing,  how  proved. 

1866.  An  agreement  reduced  to  writing  deemed  the  whole. 

1867.  Construction  of  language  relates  to  place  wh<rc 

used. 

1868.  Construction  of  statutes  and  instruments,  general 

rule. 

1869.  The  intention  of  the  legislature  or  parties. 
186U.    The  circumstances  to  be  considered. 

1861.  Terms  to  be  construed  in  their  general  acceptation. 

1862.  Written  words  control  those  printed  in  a  blank 

form. 

1863.  Persons  skilled  may  testify  to  decipher  characters. 

1864.  Of  two  constructions,  which  prefe'-red. 

1865.  A  written  instrument  construed  as  understood  by 

parties. 

1866.  Construction  in  favor  of  natural  right  preferred. 

1867.  Material  allegation  only  to  be  proved. 

1868.  Evidence  confined  to  material  allegation. 

1869.  Affirmative  only  to  be  proved. 

1870.  Facts  which  may  be  proved  on  trial. 

^  1844.  The  direct  evidence  of  one  witness  who  is  entitled 
to  full  credit  is  sufficient  for  proof  of  any  fact,  except  peijnry 
and  treason. 

U.  Y.  C.  C.  P.  S  1677;  Or.  C.  C.  P.  S  Wl. 


f  IStS.  A  mitoiiui  on  teMiiV  of  tlioM  fiwte  onl j  whWIi  b« 
knows  of  kk  own  knowledge ;  thnt  is,  whick  *ro  4^t<4  from 
hia  own  ftreepAm^  excepi  in  Ummm  l«fW  ezpm«  omm  in  wkM 
his  o^QMBs  or  inferHiON,  or  tiio  dedamiiont  of  oAsw  uro  «4- 
■uisible. 

X.  T.  G.  C.  P.  S  MR;  Or.  a  C  K  s  <a. 

i  IMfi.  AwitBeaBcnnbeheMiloniya|iononUior«8rmikikm^ 
mxtd  «fMHi  a  oial  be  ean  bo  benrd  only  in  tbo  fiNoeiioeiUMl  sabjeK 
CO  tbe  eznnanniionof  all  tbo  parties,  if  tbej  obooss  to  attend  and 


ST.  T.  a  G.  P.  sun. 

I  191:^.  A  witness  is  |iresamed  to  speak  tbe  ln;itb«  This 
presanipU<Hi,  bowoTer,  may  be  repelled  by  tbe  manner  in  wbich 
lie  testifies,  by  tbe  chamcter  of  bis  testimony,  or  by  evidtMMe 
affecting  bis  cbamcter  for  tmtb,  bonesty  or  integrity,  or  bis  mo< 
lives,  or  by  contradictory  evidence ;  and  tbe  jary  are  tbe  ex« 
dasive  jadges  of  bis  credibility. 

N.  T.  c.  a  P.  s  ie»;  Or.  c  a  P.  s  CO. 

Fide  SS 1879-4051. 

Stst.  1867-8, 19M,  S 1,  read :  **  In  aaj  clrU  or  crlratnsl  setlon  or  proef^iW 
Ins,  a  witness  mio^be  diacredttcd  or  lmp««clk«il,  and  for  such  nurpiVM^^ 
his  general  duurmcter  tar  trutli,  hoosstf  sad  iaiogrity  majr  bs  iaqair»d 
into.** 

FUtSSttSUMB. 

irigbta of  tbe  party  eannot  be  pr^ndiced  by  tbe 
declaration,  act  o^RMHiH^l^iio^er,  except  by  virtue  of  a 
particalar  relation  between  tbem;  lueRRMfifMiiigjings^against 
one  cannot  affect  anotber. 

K.  Y.  C.  C.  P.  %  1681 ;  Or.  C.  C.  P.  S  «T«. 
SCsl.  14S;  9Csl.  tfl;  »  Csl.  Ill;  10  Gal.9Sl 

^  1849.  Wbere/  howoTer,  one  derives  title  to  real  property 
from  another,  the  declaration,  act  or  omission  of  the  latter, 
while  holding  the  title,  in  relation  to  the  property,  is  evidence 
Against  the  former. 

N.  T.  C.  C.  P.  S  1682 ;  Or.  C.  C.  P.  S  675. 

5  Cal.  84;  8  Cal.  103, 9J9;  15  Cal.  50;  ^S  Csl.  »\\  96  Csl.  SOS;  98  Csl. 
01,279;  40  Cal.  474. 
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^  1850.  Where,  aim,  the  declaration,  act  or  omurion  forms 
part  of  a  transaction,  which  is  itself  the  fact  in  dispate,  or  eTi- 
denoe  of  that  fact,  sach  declaration,  act  or  omisBion  U  evideuos. 
as  part  of  the  transaction. 

N.  Y.  C.  C.  P.  S  1688;  Or.  C.  C.  P.  S  678. 
27  Csl.  m ;  29  Cal.  687 ;  35  Cal.  44, 274«  878. 

And  where  the  question  in  dispute  between  the 
parties  is  tb^SffSBsfafc^^ML^ntv  nf  a  third  person,  whatever 
wonld  be  evidence  for  or  iiffmn>ii  ifnPr"pimi^|ii  niiiniini  eTi- 
deuce  between  the  parties. 

K.  T.  C.  C.  P.  i  1684;  Or.  C.  C.  P.  S  6n. 

^  1859.  The  declaration,  act  or  omission  of  a  member  of  a 
family,  who  is  a  decedent,  or  ont  of  the  jurisdiction,  is  also  ad- 
Tnissible  as  evidence  of  common  reputation,  in  cases  where,  on 
'questions  of  pedigree,  such  reputation  is  admissible. 

K.  Y.  C.  C.  P.  g  1685;  Or.  C.  C.  P.  S  678. 

^  1853.  The  declaration,  act  or  omission  of  a  decedent,  faav- 
fng  sufficient  knowledge  of  the  subject,  against  his  pecuniary 
interest,  is  also  admissible  as  evidence  to  that  extent  against  liia 
successor  in  interest 

N.  Y.  C.  C.  P.  1 1686;  Or.  C.  C.  P.  »  67ft. 

^  1854.  When  part  of  an  act,  declaration,  oonyersation  or 
writing  is  given  in  evidence  by  one  party,  the  whole  on  the 
same  subject  may  be  inquired  into  by  the  other ;  when  a  letter  is 
read,  the  answer  may  be  given ;  and  when  a  detached  act, 
declaration,  conversation  or  writing  is  given  in  evidence,  any 
other  act,  declaration,  conversation  or  writing,  which  is  neces- 
sary to  make  it  understood,  may  also  be  given  in  evidence. 

N.  Y.  C.  C.  P.  S  1687;  Or.  C.  C.  P.  1 680. 
9  Cal.  829;  20  CaL  687 ;  88  Cal.  279. 

^  1855.  (^  447.)  There  can  be  no  evidence  of  the  contents 
of  a  writing,  other  than  the  writing  itself,  except  in  the  following 
cases: 

1.  When  the  original  has  been  lost  or  destroyed  ;  in  which 
case  proof  of  the  loss  or  destruction  must  first  be  made. 
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When  the  original  is  in  the  posseseion  of  the  party  against 
whoD^^  evidence  is  offered,  and  he  fails  to  produce  it  aftet 
reasonabl^^tice. 

3.  When  toKoriginal  is  a  record  or  other  docament  in  the 
costody  of  a  pabli<S|fficer. 

4.  When  the  origiuu^ias  been  recorded,  and  a  certified  copy 
of  the  record  is  made  evidS^iiefty  this  code  or  by  statnte. 

5.  When  the  original  consisi^f  numerous  accounts  or  other 
documents,  which  cannot  be  exanN^d  in  the  court  without 
great  loss  of  time,  and  the  evidence  eongli^rom  them  is  only  ih<i 
general  result  of  the  whole. 

In  the  cases  mentioned  in  subdivisions  three  ^fli^^ur,  a  copy 
of  the  original  must  be  produced;  in  those  metUum^d  in  sub- 
divisions one  and  two,  either  a  copy  or  oral  evidenc^^tht 
contents. 

See  N.  T.  C.  C.  P.  1 1688 ;  and  Or.  C.  C.  P.  S  681. 

Subdivision  1.-5  Gal.  467;  6  Cal.  460;  9  Cal.  430;  10  Cal.  126;  12  Cal.  11. 
W4;  15  Cal.  63, 183;  17  Cal.  569;  18  Cal.  165;  19  Cal.  640;  22  Cal.  51;  U 
Cal.  360.     Fui€§  1937. 

Subdivision  2.-9  Cai.  593 ;  12  Gal.  403 ;  15  Gal.  63.    Vide  g  1000. 

Subdivision  3.-7  Cal.  288. 

Subdlviflion4.— 3Cal.427;  6  CaL488,579;  12  CaL806:  13  CaL638;  28 
CaL  129;  27  Cal.  50. 238;  38  CaL  216,  442. 

^  1856.  When  the  terms  of  an  agreement  have  been  re- 
duced to  writing  by  the  parties,  it  is  to  be  considered  as  contain- 
ing ail  those  terms,  and  therefore  there  can  be  between  the 
parties  and  their  representatives,  or  successors  in  interest,  nc 
evidence  of  the  t^rms  of  the  agreement  other  than  the  contente 
of  the  writing,  except  in  the  following  cases : 

1.  Where  a  mistake  or  imperfection  of  the  writing  is  put  io 
issue  by  the  pleadin^^s. 

2.  Where  the  validity  of  the  agreement  ia  the  fact  in  dispute. 
But  this  section  does  not  exclude  other  evidence  of  the  circum- 
stances under  which  the  agreement  was  made  or  to  which  il 
relates,  as  defined  in  section  eighteen  hundred  and  sixty,  or  tc 
explain  an  extrinsic  ambiguity,  or  to  establish  illegality  or  fraud. 
The  term  agreement  includes  deeds  and  wills,  aa  well  aa  con- 
tracts between  parties. 

N.  T.  C.  C.  P.  S  1689;  Or.  C.  O.  P.  » 682. 
Vide  Civil  Code,  S§  1625, 3399  and  3401. 
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2  Cal.  37 :  4  Cal.  3M:  7  Cal. 282;  12  Cal.  168;  13  Cal.  116;  15  Gal.  44;  19 
Cal.  8d4;  24  Cal.  411 ;  3»  Cal.  336;  39  Cal.  169. 

Mortgage.  Pierce  t.  RoUnaon,  13  Cal.  116;  15  Cal.  2S7 ;  20  Cal.  196;  84 
Cal.  385;  27  Cal.  608;  29  Cal.  18;  36  Cal.  28;  37  Cal.  452. 

New  Contract,  16  Cal.  138. 

Consideration.    Vide  $  1962«  2. 

Babdivision  1.— 21  Cal.  122;  28  CaL  121,249;  29  Cal.  1S9. 

^1857.  The  laognage  of  a  writiiig  is  to  be  interpreted  aeeord- 
ing  to  the  meaning  it  bears  in  the  place  of  its  execotion,  aoleaa 
the  parties  have  reference  to  a  different  plaoe. 

N.  T.  C.  C.  P.  S  1690;   Or.  C.  C.  P.  f  683.   FItb  C»tU  Code,  S 1646. 

^  1858.  In  the  constrnction  of  a  statute  or  instrament,  the 
office  of  the  jadge  is  simply  to  ascertain  and  declare  what  is  in 
terms  or  in  sabstauce  contained  therein,  n(rt  to  insert  what  has 
been  omitted,  or  to  omit  what  has  been  inserted  ;  and  where 
there  are  several  provisions  or  particulars,  such  a  oonetructiou  is, 
if  possible,  to  be  adopted  as  will  give  effect  to  all. 

N.  Y.  C.  C.  P.  8  1691 ;  Or.  C.  C.  P.  8  684. 

1  Cal.  162.  200;  5  Cal.  169;  6  Cal.  47;  22  Cal.  11 ;  24  Cal.  518;  26  Cal.  18»; 
38  Cal.  142 :  31  Cal.  240, 412 ;  32  Cal.  499 ;  34  Cal.  183. 

Vide  OiyU  Code,  8§  1638, 1839  and  1641. 

^  1859.  In  the  construction  of  a  statute,  the  intention  of  the 
legislature,  and  in  the  construction  of  the  instrument,  the  in- 
tention of  the  parties  is  to  be  pursued  if  possible  ;  and  when  a 
general  and  particular  provision  are  inconsistent,  the  latter  is 
paramount  to  the  former.  So  a  particular  intent  will  control  a 
general  one,  that  is  inconsistent  with  it. 

N.  Y.  C.  C.  P.  k  1892;  Or.  C.  C.  P.  8 685. 

10  Cal.  589;  U  Cal.  329;  15  Cal.  294;  22  Cal.  U;  30  Cal.  S25;  S2  Cal.  936; 
34  Cal.  334 ;  36  Cal.  75, 595;  38  Cal.  572. 

^  I860.  For  the  proper  constrnction  of  an  instrument,  the 
circumstances  under  which  it  was  made,  including  the  situation 
of  the  subject  of  the  instrument  and  of  the  parties  to  it,  may 
also  be  shown,  so  that  the  judge  be  placed  in  the  position  oi 
those  whose  language  he  is  to  interpret. 

N.  Y.  C.  C.  P.  8  1693;  Or.  C.  C.  P.  8  686.     Vid»  Civil  Code,  S  1647. 

10  Cal.  95,  589;  11  Cal.  194;  12  Cal.  148;  13  CaL  116;  15  Cal.  21 ;  18  Cal. 
137 ;  22  Cal.  150,  496 ;  23  Cal .  339 ;  25  Cal.  440 ;  29  Cal.  299 ;  32  Cal.  11 ;  S3  CaL 
202;  34  Cal.  334,  624;  36  Cal.  606;  38  Cal.  482. 

Description  of  real  property.  Ftde§2077. 
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^  1861.  The  terms  of  a  writing  are  presamed  to  have  been 
used  in  their  primary  and  general  acceptiUion,  bat  eyidence  ie 
nevertheless  admissible  that  they  have  a  local,  technical  or  other- 
wise peculiar  signification,  and  were  so  used  and  nnderstood  in 
the  particular  instance,  in  which  case  the  agreement  must  be  con- 
ptrned  Hccordingly. 

N.  T.  C.  G.  P.  8  1694 ;  Or.  C.  C.  P.  «  487.    Vide  avil  Oode,  SS 1644, 1645. 
MCaI.624. 

^  1863.  When  an  instrument  consists  partly  of  written  words 
and  partly  of  a  printed  form,  and  the  two  are  inconsistent,  the 
former  controls  the  latter. 

N.  T.  C.  C.P.«Itti;  Or.CCP.SMS.    F«cb  CivU  Code,  S 1651. 

^  1863,  When  the  characters  in  which  an  instrnment  is 
written  are  difficult  to  be  deciphered,  or  the  langnage  of  the  in- 
fltrument  is  not  understood  by  the  court,  the  evidence  of  persons 
skilled  in  deciphering  the  characters  or  who  understand  the  lan- 
guage, is  admissible  to  declare  the  characters  or  the  meaning  of 
the  langnage. 

N.  T.  C. O.  P. » 1696;  Or.  C.  G.  P.  S  688. 

^  1864*  When  the  terms  of  an  agreement  have  been  in- 
tended in  a  difTerent  sense  by  the  diffeqsnt  parties  to  it,  that  sense 
is  to  prevail  against  either  party  in  which  he  supposed  the  other 
understood  it,  and  when  different  constructions  of  a  provision  are 
otherwise  equally  proper,  that  is  to  be  taken  which  is  most  favor- 
able to  the  party  in  whose  favor  the  provision  was  made. 

N.  T.  O.  C.  P.  8 1697 ;  Or.  C.  C.  P.  8  «90. 

(  1865.  A  written  notice,  as  well  as  every  other  writing,  is 
to  be  construed  according  to  the  ordinary  acceptation  of  ite 
terms.  Thus,  a  notice  to  the  drawers  or  indorsers  of  a  bill  of  ex- 
change or  promissory  note,  that  it  has  been  protested  for  want 
of  acceptance  or  payment,  must  be  held  to  import  that  the  same 
has  beea  duly  presented  for  acceptance  or  payment  and  the 
same  refused,  and  that  the  holder  looirs  for  payment  to  the  person 
to  whom  the  notice  is  given. 

N.  T.  C.  C.  P.  8  1698;  Or,  C.  C.  P.  §  691.   Vide  Civil  Code,  8  3143. 
4  CaL  213;  8  €al.  626;  14  Cal.  160;  24  Cal.  379. 


^ 
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^  1866.  Wheu  a  statote  or  inatrament  k  equally  sasoeptible 
of  two  iuterpreUktioDs,  ODe  in  favor  of  nataral  right  and  the  other 
agaiost  it,  the  former  is  to  be  adopted. 

K.  1^  C.  G.F.  8  1690;  Or.  C.  G.  P.  8602. 

^  1867.     None  bat  a  material  allegation  need  be  proyed. 

N.  T.  C.  C.  P.  §  nOl ;  Or.  C.  C.  P.  fi  69S. 
Vide  %  471. 

^  1868.  Evidence  mcut  correspond  with  the  eabstance  of  the 
material  allegations  and  be  relevant  to  the  qaestion  in  dispate. 
Collateral  questions  must  therefore  be  avoided.  It  is,  bowerer, 
within  the  discretion  of  the  oonrt  to  permit  inqniry  into  a  coHat- 
eral  fact,  when  soch  fact  is  directly  o<Hinected  with  the  qoeetion 
in  dispute,  and  is  essential  to  its  proper  determination,  or  y^ben 
it  affects  the  credibility  of  a  witness. 

N.  T.  C.  C.  P.  « 1702;  Or.  C.  C.  P.  S  004. 

$  1869.  Each  party  must  prove  his  own  affirmative  allega- 
tions. Evidence  need  not  be  given  in  sapport  of  a  negative  alle- 
gation, except  when  such  negative  allegation  is  an  essential  part  of 
the  statement  of  the  right  or  title  on  which  the  cause  of  action  or 
defense  is  founded,  nor  even  in  such  case  when  the  allegation  is 
a  denial  of  the  existence  of  a  document,  the  custody  of  which 
belongs  to  the  opposite  party. 

17.  T.  C.  G.  P.  S 1708;  Or.  0.  G.  P.  8  090. 

(  1870.  lu  conformity  with  the  preceding  provisions,  evi- 
dence may  be  given  npon  a  trial  of  the  following  facts : 

1.  The  precise  fact  in  dispute. 

2.  The  act,  declaration  or  omission  of  a  party »  as  evidence 
against  such  party. 

3.  An  act  or  declaration  of  another,  in  the  presence  and 
within  the  observation  of  a  party,  and  his  conduct  in  relation 
thereto. 

4.  The  act  or  declaration,  verbal  or  written,  of  a  deceased 
person  in  respect  to  the  relationship,  birth,  marriage  or  death  of 
any  person  related  by  blood  or  marriage  to  such  deceased  person ; 
the  act  or  declaration  of  a  deceased  person  done  or  made  against 
his  interest  in  respect  to  his  retd  property ;  and  also  in  criminal 
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actiouBy  the  act  or  declaration  of  a  dying  peraon,  made  under  a 
sense  of  impending  death,  respecting  the  caose  of  his  death. 

5.  After  proof  of  a  partnership  or  agency,  the  act  or  declara- 
tion of  a  partner  or  agent  of  the  party,  within  the  scope  of  the 
partnership  or  agency,  and  daring  its  existence.  The  same  i  ale 
applies  to  the  act  or  declaration  of  a  joint  owner,  joint  debtor,  or 
other  person  jointly  interested  with  the  party. 

6.  After  proof  of  a  conspiracy,  the  act  or  declaration  of  a  con- 
spirator against  his  oo*conspirator,  and  relating  to  the  conspiracy. 

7.  The  act,  declaration  or  omission  forming  part  of  a  transac- 
tion, as  explained  in  section  eighteen  hnndred  and  iifry. 

8.  The  testimony  of  a  witness  deceased,  or  oat  of  the  jnris- 
diciion,  or  nnable  to  testify,  given  in  a  former  action  between 
the  same  parties,  relating  to  the  same  matter. 

9.  The  opinion  of  a  witness  respecting  the  identity  or  hand- 
Writing  of  a  person,  when  he  has  knowledge  of  the  person  or 
handwriting ;  his  opinion  on  a  qaestion  of  science,  art  or  trade, 
when  he  is  skilled  therein. 

10.  The  opinion  of  a  snbscribing  witness  to  a  writing,  the 
validity  of  which  is  in  dispnte,  respecting  the  mental  sanity  of 
the  signer ;  and  the  opinion  of  an  intimate  acqaaintance  reapec^ 
iog  the  mental  sanity  of  a  person,  the  reason  for  the  opinion 
being  given. 

11.  Common  repatation  existing  previons  to  the  controversy, 
respecting  facts  of  a  public  or  general  interest  more  than  thirty 
years  old,  and  in  cases  of  pedigree  and  boundary. 

12.  Usage,  to  explain  the  true  character  of  an  act,  contract  or 
instrament,  where  such  true  character  is  not  otherwise  plain ; 
but  usage  is  never  admissible,  except  as  an  instrument  of  in- 
terpretation. 

13.  Monuments  and  inscriptions  in  public  places,  as  evidence 
of  common  reputation ;  and  entries  in  family  bibles,  or  other 
fitauly  books  or  charts  ;  engravings  on  rings,  family  portraits  and 
the  like,  as  evidence  of  pedigree. 

14.  The  contents  of  a  writing,  when  oral  evidence  thereof  is 
admissible. 

15.  Any  other  facts  from  which  the  facta  in  issae  are  pre- 
sumed or  are  logically  inferable. 

C.  C.  r.— SI 
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16.  Such  facts  as  serve  to  show  the  credibility  of  a  witness, 
as  explained  in  section  eighteen  hundred  and  forty  seven. 

N.  Y.  C.  C.  P.  §  1704 ;  Or.  C.  C.  P. «  696. 

SnbdlviBien  2.-^  Cal.  396 ;  5  Cal.  79 ;  9  Csl.  998 ;  22  Cal.  232 ;  23  Cal.  347 ; 
26  Cal.  23 :  34  Cal.  178 :  35  Cal.  2A,  373, 684 ;  38  Cal.  51 ;  89  Cal.  224.  Ftd#  S 
2061,  subdiv.  4.  Estoppels.    Vide  Him. 

SubdlTislon  3.-22  Cal.  231 ;  29  Cal.  637. 

Subdivision*.— Dying  declarations,  10  Cal.  32:  17  CaL76, 166}  21  Oal. 
868 ;  24  Cal.  17,  640 ;  35  Cal.  49  44  Oal.  439^ 

Subdivision  9.-1  Cal.  221,459:  9  Cal.  251;  14  Cal.  39 ;  23  Oal.  101,192, 
468;  36  Cal.  971 ;  39  Oal.  75;  40  Cal.  896. 

Subdlvislou  8.— 19  Cal.  279;  16  Cal.  428  44  Cal.  269. 

Subdivision  9.— £3iperts,  6  Cal.  108;  9  CaUW;  17  CaL 416;  81  Cal.  116} 
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TITLE   II. 

OF  THE  KINDS  AND  DEGREES  OF  EVIDENCE. 

CBAPTBB         I.     KnoWLBPOB  Ol*  THE  OOURT. 
II.     WITNESIBS. 

III.    WBiTiiras. 

ly.   Matebial  objects  pbesehted  to  the  bestbeb, 

OTHEB  than  WBITINOS. 

y.    Indibect  evidevce. 
VL    Indibpbnsable  bvidenoe. 
yil.  XOlfOLUSiyB  AND  unakswebablb  byxdehob. 


CHAPTER  I. 

Knowledge  of  the  court. 

Section  1875.    Certain  faQto  of  general  notoriety  aasumed  to  be 
true.    Specification  of  fuoh  facts. 

^  1875.     Courts  take  Jadicial  notice  of  the  following  facts : 

1.  The  true  signification  of  all  English  words  and  phrases, 
and  of  all  legal  expressions. 

2.  Whatever  is  established  by  law. 

3.  Pablic  and  private  official  acts  of  the  legislative,  executive 
and  judicial  departments  of  this  state  and  of  the  United  States. 

4.  The  seals  of  all  the  courts  of  this  stat«  and  of  the  United 
States. 

5.  The  accession  to  office  and  the  official  signatures  and  seals 
of  office  of  the  principal  officers  of  government  in  the  legis- 
lative, executive  aad  judicial  departments  of  this  state  and  of 
the  United  States. 
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6.  The  existence,  title,  national  flag  and  deal  of  every  state 
or  sovereign  recognized  by  the  ezecntive  power  of  the  United 
States. 

7.  The  seals  of  courts  of  admiralty  and  maritime  jarisdiction» 
and  of  notaries  public. 

8.  The  laws  of  natnre,  the  measure  of  time,  and  the  geo- 
graphical divisions  and  political  history  of  the  world. 

In  all  these  cases  the  court  may  resort  for  its  aid  to  appropri- 
ate books  or  documents  of  reference. 

N.  Y.  C.  C.  P.  S  1706;  Or.  C.  C.  P.  S 698. 

Sabdivlalon  3.-^2  Cal.  447. 

Subdivision  5.— 15  Cal.  63 ;  32  Cal.  106. 

Subdivision  8.— 1  Cal.  9;  5  Cal.  140. 

Stet.  186»-70, 862,  requires  tlie  court  to  take  "judicial  cognizance"  that 
any  land  within  the  limits  of  the  city  and  county  of  San  J^ncisco.  lying 
east  of  a  line  commencing  at  Seal  Bock,  and  running  thence  aouth  to  the 
southerly  line  of  aaid  city  and  countv,  is  prima  fadt  a  part  of  the  pueblo 
lands  of  said  city,  as  confirmed  by  the  decree  of  the  U.  S.  Circuit  Court, 
and  is  prima  facie  not  among,  or  part  or  parcel  of,  any  exceptions  or 
reservations  mentioned  or  contained  in  &aia  decree.  But  nothing  in  said 
act  is  to  be  construed  to  prevent  a  partv  firom  showing  affirmatively  that 
any  land  is  not  included  within  the  limits  of  the  land  so  conflnned,  or 
that  the  same  is  among,  or  part  or  parcel  of.  any  exception  or  reservation. 
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CHAPTER  n 

WITNESSES. 

Sbotzov  1878.    Witnesses  defined. 

1879.  All  persons  capable  of  perception  and  communica- 

tion may  be  witnesses. 

1880.  Persons  who  cannot  testiiy. 

1881.  Persons  in  certain  relations  to  parties  prohibited. 

1882.  When  priyileged  persons  mu8t  testify. 
1888.    Judge  or  a  juror  may  be  witness. 
1884.    When  an  interpreter  to  be  sworn. 

^  1878.  A  witness  is  a  person  whose  declaration  under  oath 
is  I'eceived  as  evidence  for  any  purpose,  whether  such  declara- 
tion  be  made  on  oral  examination  or  by  deposition  or  affidavit. 

N.  Y.  C.  C. P.  § nW;  Or.  C.  C.  P.  8 609 

$  1879.  (}$  391,  392.)  All  persons,  without  exception, 
otherwise  than  is  specified  in  the  next  two  sections,  who,  having 
organs  of  sense,  can  perceive,  and,  perceiving,  can  make  known 
their  perceptions  to  others,  may  be  witnesses.  Therefore,  neither 
parties  nor  other  persons  who  have  an  interest  in  the  event  of  an 
action  or  proceeding  are  excluded;  nor  those  who  have  been 
convicted  of  crime ;  nor  persons  on  account  of  their  opinions  ou 
matters  of  religious  belief ;  altliough,  in  every  case,  the  credibil- 
ity of  the  witnesses  may  be  drawn  in  question,  as  provided  in 
section  eighteen  hundred  and  forty-seven. 

N.  Y.  C.  C.  P.  §  1708;  Or.  C.  C.  P.  S  700. 

Vide  §g  1847-2051. 

Stat.  1863, 701, read:  "§391.  All  persons,  without  exception,  other- 
wise than  as  specified  in  this  chapter,  may  be  witnesses  in  any  action  or 
proceeding,  ^aets  which  have heretc^ore  caused  the  exelusion  qjr  testimony, 
may  still  be  shown,  for  the  purpose  qf  ejecting  its  credibii^jf.^*  Stat.  1851 , 
113 :    Omitted  words  in  Italics. 

Stat.  1863, 701 ,  read :  §  392.  ''No  person  shall  be  disqaalifled  as  a  wit- 
ness kk  any  action  or  proceeding  on  account  of  his  opinions  on  matters  of 
religions  belief,  or  by  reason  of  his  Interest  in  the  event  of  tlie  action  or 
proceeding  as  a  parly  thereto,  or  otherwise;  but  the  party  or  parties 
thereto,  and  the  person  in  whose  behalf  such  action  or  proceeding  ma^' 
be  brought  or  defended,  shall,  except  as  hereinafter  excepted,  be  compe> 
tent  and  compellable  to  give  evidence,  either  viva  voce^  or  by  deposition, 
or  upon  a  commission,  in  the  same  manner  and  subject  to  the  same  rules 
of  examination  as  any  other  witness,  on  behalf  of  himself,  or  either  or 
4ny  of  the  parties  to  the  action  or  proceeding." 
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Stat.  1854, 66,  read :  "  8  892.  No  person  offered  as  a  witness  shall  be 
excluded  on  account  of  his  opinions  on  matters  of  religious  belief,  nor 
shall  any  person  be  excluded  on  account  of  his  interest  in  the  event  of 
the  action  or  proceedings,  except  in  the  following  cases : 

First:  When  he  is  a  party  to  the  action  or  proceeding,  or  the  action 
or  proceeding  is  prosecuted  or  defended  for  his  immediate  benefit 

Second:   When  his  Interest  is  a  present,  certain  and  vested  interest.'* 

Stat.  1861, 113,  read :  **  §  892.  No  person  offered  as  a  witness  shall  be 
excluded  by  reason  of  his  interest  in  the  event  of  the  action  or  proceed- 
ing ;  nor  on  account  of  opinions  on  matters  of  religious  beliefl"  47  Cal.  126. 

<8gO^($  394.)    The  following  persons  cannot  be  witnesses  : 

1.  Tboe<^w2Bi^j»^  nnsoand  mind  at  the  time  of  their  pro- 
dactlon  for  examinat.ioib' 

2.  Children  under  ten  years  oOgOvNilij^ppear  incapable  of 
receiving  just  impressions  of  the  facts  respectm^ii^Mtl^bey  are 
examined,  or  of  relating  them  tmly. 

N.  T.  C.  C.  P.  i  1709;  Or.  C.  C.  P.  §  701. 

Stat.  1863, 60,  inserted  the  words  *'  In  the  opinion  of  the  court "  between 
"  who  "  and  '^appear  "  in  subdivision  2 ;  also  added  two  subdivisions  as 
follows : 

*'  Third:  Mongolians,  Chinese  or  Indians,  or  persons  having  one-half 
or  more  of  Indian  blood,  in  an  action  or  proceeding  wherein  a  white  per- 
son is  a  party. 

Fourth:  Persons  against  whom  judgment  has  been  rendered  upon  a 
conviction  for  a  felony,  unless  pardon^  by  the  (Governor,  or  such  Jodg^ 
ment  has  been  reversed  on  appeal-" 

Stat.  1854, 66,  was  same  as  stat.  1863,  omitting  in  subdivision  three,  the 
words,  ** Mongolians,  Chinese  or";  and  inserting  the  words  "and  ne- 
groes or  persons  having  one-half  or  more  of  negro  blood." 

Stat  1851, 114,  was  same  as  §  1830,  adding  two  subdivisions,  as  follows : 

"  3d.  Indians,  or  persons  having  one-fourth  or  more  of  Indian  blood,  in 
an  action  or  proceeding  to  which  a  white  person  is  a  party." 

*'  4th.  Negroes,  or  persons  having  one-half  or  more  Negro  blood,  Injux 
action  or  proceeding  to  which  a  wtute  person  Is  a  party .'^ 

Subdivision  2.— 10  Gal.  66. 

$  1881.  ($$  395,  396,  397,  398,  399.)  There  are  partiotilar 
relations  in  which  it  is  the  policy  of  the  law  to  encourage  confi- 
dence and  to  preserve  it  inviolate  ;  therefore,  a  person  cannot  be 
examined  as  a  witness  in  the  following  cases : 

1.  A  husband  cannot  be  examined  for  or  against  his  wife, 
without  her  consent;  nor  a  wife  for  or  against  her  husband, 
without  his  consent;  nor  can  either,  during  the  marriage  or 
afterwards,  be,  without  the  consent  of  the  other,  examined  as  to 
any  communication  made  by  one  to  the  other  during  the  mar- 
riage ;  but  this  exception  does  not  apply  to  a  civil  action  or  pro- 
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ceeding  bygone  against  the  other,  nor  to  a  criminal  action  or  pro- 
ceeding for  a  crime  oommitteJ  by  one  against  the  other. 

3.  An  attorney  cannot,  witbont  the  consent  of  his  client,  be 
examined  as  to  any  communication  made  by  the  client  to  him,  or 
his  advice  given  thereon  in  the  course  of  professional  employ- 
ment. 

3.  A  clergyman  or  priest  cannot,  without  the  consent  of  the 
person  making  the  confession,  be  examined  as  to  any  confession 
made  to  him  in  his  professional  character  in  the  course  of  disci- 
pline enjoined  by  the  church  to  which  he  belongs. 

4.  A  licensed  physician  or  surgeon  cannot,  without  the  con- 
sent of  his  patient,  be  examined  in  a  civil  action  as  to  any  in- 
formation acquired  in  attending  the  patient  which  was  necessary 
lo  enable  him  to  prescribe  or  act  for  the  patient. 

5.  A  public  officer  cannot  be  examined  as  to  communications 
made  to  him  in  official  confidence,  when  the  public  interests 
would  suffer  by  the  disclosure. 

N.  Y.  C.  C.  P.  h  1710 ;  Or.  C.  C.  P.  S  702.  Vide  Penal  Go<^e,  1 1322. 

Stat.  1963,  771,  read :  "  §  395.  A  hosband  maj  be  a  yritness  for  or 
againut  his  wife,  and  a  wife  may  be  a  witness  for  or  against  her  basband ; 
and  where  husband  and  wife  are  parties  to  an  action  or  proceeding,  they, 
or  either  of  them,  may  be  examined  as  witnesses  in  their  own  behalf,  or 
in  behalf  of  each  other,  or  in  behalf  of  any  of  the  parties  thereto,  the  same 
as  any  other  witnesses ;  but  this  section  shall  not  apply  to  cases  of 
divorce,  neither  shall  any  Itnsband  or  wife  be  competent  or  compellable 
to  disclose  any  commonication  made  to  him  or  her  by  the  other  daring 
marriage/' 

Stat.  1865-6, 46,  SI,  read :  **  In  all  criminal  actions,  where  the  husband 
Is  the  party  accused,  the  wife  shall  be  a  competent  witness;  and  when 
the  wife  is  the  party  accused,  the  husband  shall  be  a  competent  witness ; 
but  neither  husband  nor  wife  shall  be  compelied  or  allowed  to  testify  in 
such  cases,  unless  by  consent  of  both  of  them ;  provided^  that  in  cases  of 
personal  violence  upon  either  by  the  other,  the  Injured  party  ( husband 
or  wife)  shall  be  allowed  to  testify  against  the  other." 

Stat.  1851, 114,  §  395,  was  substantially  the  same  as  subdivision  1,  omit- 
ting the  words,  "  without  his  consent;''^ "  without  her  consent;"  "  nor  to 
a  criminal  action  or  proceeding  for  a  crime  committed  by  one  against  the 
other." 

Stat  1851, 114,  S  396,  was  same  as  subdivision  2,  Inserting  the  words  '*  or 
counsellor"  after  '* attorney;"  also  the  words,  **a8  a  witness"  after 
"examined." 

Stat.  1851, 114,  S  397,  was  the  same  as  Subdivision  3,  Inserting  the  words, 
*'  as  a  witness     after  "  examined." 

Stat.  1861. 306,  §  396,  was  same  as  subdivision  4,  inserting  the  words.  "  as 
a  witness"  instead  of  "in  a  civil  action ;"  also  adding  the  words, "  provided, 
however,  in  any  suit  or  prosecution  against  a  physician,  or  surgeon,  for 
malpractice,  if  the  patient,  or  party  suing  or  prosecuting,  shall  give  such 
consent,  and  any  such  witness  shall  give  testimony,  then  such  physician 
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or  Burgeon  defendant,  may  call  anj  other  physicians  or  snraeons  as  wit- 
nesses on  behalf  of  defendant,  without  the  consent  of  ancn  patient,  or 
party  suing  or  prosecuting." 

Stat.  1851,  114,  S  S96,  wiis  same  as  subdivision  4,  inserting  the  words, 
"  as  a  witness  "  Instead  of  *'  in  a  civil  action." 

Stat.  1851, 1 14,  S  399,  was  same  as  subdivision  5,  inserting  "  as  a  witaeaa  " 
after ''  examined." 

Subdivision  2.-^5  Cal.  450;  23  Cal.  SSI ;  29  CaL  48;  Satterlee  «.  BHaa, » 
Cal.489;40Cal.28i 

^4kftS2^Jfaper8ou  offer  himself  at  a  witness, 
deemed  a  coQ&eu^!^riiii^(yginatiQ|^hlt*0l^^7ife,  husband) 
attorney,  clergy man^D]]^BMii!!ra^raf^»Miyy^^eBame  sabjed, 
within  t)i^^jp«S81Iigof  the  first  foar  sabdivisioua 


N.  Y.  C.  C.  P.  f  nil ;  Or.  C.  C.  P.  S  70S. 

^  1883.  (^  400.)  The  judge  himself  or  any  juror  may  be 
called  as  a  witness  by  either  party  ;  but  in  such  case  it  is  in  the 
discretion  of  the  court  or  judge  to  order  the  trial  to  be  postponed 
or  suspended,  and  to  take  place  before  another  judge  or  jury. 

^  1884.  (^  401.)  When  a  witness  does  not  understand  aii4 
speak  the  English  language,  an  interpreter  must  be  sworn  t9 
Interpret  for  him.  Any  person,  a  resident  of- the  proper  county » 
may  be  summoned  by  any  court  or  judge  to  appear  before  sach 
court  or  judge  to  act  as  interpreter  in  any  action  or  proceeding. 
The  summons  must  be  served  and  returned  in  like  mannw  as  a 
subpoena.  Any  person  so  summoned,  who  faila  to  attend  at  the 
time  and  place  named  in  the  summons,  is  guilty  of  a  contempt. 

Stat.  1863,  4115,  same  substantially,  adding  the  worda  **  and  nu^r  he  pun* 
Ished  accordingly." 

Stat.  1851, 114,  omitted  all  except  the  first  sentence 
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CHAPTER  m. 

WRITINGS. 


ABrxoLB      J.    Wbitinos  nr  oeiteiull. 
II.    Public  wsiTiNoa. 
III.    Pbiyatb  writings. 


ARTICLE  I. 

WRITINOS   IN   GXNKRAL 

SEOi<loirl887.    Writings,  public  and  private. 
1898.    Pablio  writings  defined. 
1889.    All  others  private. 

^  1887.     Writings  are-of  two  kiuda: 

1.  Pablic;  and, 

2.  Private. 

N.  Y.  C.  C.  P.  S  1712;  Or.  C.  C.  P.  1 704. 

^  1888.     Pablic  writings  are : 

1.  The  written  acts  or  records  of  the  acts  of  the  sovereign 
authority,  of  official  bodies  and  tiibanals,  and  of  pablic  officers, 
legislative,  judicial  and  executive,  whether  of  this  state,  of  the 
United  States,  of  a  sister  state  or  of  a  foreign  country. 

2.  Pablic  records,  kept  in  this  state,  of  private  writings. 
N.  Y.  C.  C.  P.  5  1718;  Or.  C.  C.  P.  5  705;  490al.  212. 

$  1889.    AH  other  writings  are  private* 
N.  Y.  C.  C.  P.  8 1714;  Or.  0.  0.  P.  S  706^ 


# 
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ABTIOLE  IL 

PUBLIC  WRITINGS. 

1893.  Erery  citizen  entitled  to  inspeet  «nd  copr  pnbllo 

writiogB. 

1808.  Public  officers  bonnd  to  give  oopies 

1894.  Four  kinds  of  public  writings. 

1895.  Laws,  written  or  unwritten. 

1896.  Written  laws  defined. 

1897.  Constitution  and  statutes. 

1896.  Public  and  private  statutes  defined. 

1899.  Unwritten  law  defined. 

1900.  Books  containing  laws  presumed  to  be  oorreot. 

1901 .  Public  seal  authenticates  a  law  or  docnmentr 

1902.  Other  evidence  of  laws  of  other  states. 

1903.  Becitals  in  statutes,  how  fkr  eyidence. 

1904.  Judicial  record  defined. 

1906.  Becord,  how  authenticated  as  evidence. 

1906.  Becord  of  a  foreign  country,  how  authenticated. 

1907.  Oral  evidence  of  a  foreign  record. 

1908.  Efibct  of  a  j  udgment  upon  rights  in  various  cases* 

1909.  EfiSect  of  other  judicial  orders,  when  conclusive. 

1910.  Where  parties  are  to  be  deemad  the  same. 

1911.  What  deemed  adjudged  in  a  judgment 

1912.  Where  sureties  bound,  principal  is  also. 
1918.  Record  of  another  state,  its  efibct. 
1914.  Becord  of  a  court  of  admiralty. 

1916.  Effl^t  of  a  foreign  judgment. 

1916.  Manner  of  impeaching  a  record. 

1917.  The  jurisdiction  necessary  in  a  judgment. 

1918.  Manner  of  proving  other  official  documents^ 

1919.  Public  record  of  private  writing  evidence. 

1920.  Entries  in  official  books  primary  evidence. 

1921.  Justice's  judgment  in  other  states,  how  proved. 

1922.  Same. 

1923.  Contents  of  other  official  certificates. 

1924.  Provisions  in  relation  to  states  apply  to  territories. 
1926.  Certificates  of  purchase  primary  evidence  of  owner- 
ship. 

1926.  Entries  made  by  officers  or  boards  primary  evidence 
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(  189^  Every  citizen  has  a  right  to  inspect  and  take  a  copy 
of  any  public  writing  of  this  state,  except  as  otherwise  expressly 
provided  by  statute. 

U.  Y.  C.  C.  P.  S  1715;  Or.  C.  C.  P.  S  TOT. 

^3.  Everv  pablic  officer  having  the  custody  of  a  poblic 
writJngTwIilCi^MatiigJIihas  a  right  to  inspect,  is  boand  to  give 
him,  on  demand,  a  certmeu^l^^^^t^on  payment  of  the  legal 
fees  therefor,  and  such  copy  is  primar^o«!9l««^2^^e  original 
writing. 

K.  Y.  C.  C.  P.  i  1716;  Or.  C.  C.  P.  S  708. 

$  1894.    Pablic  writings  are  divided  into  foar  classes  t 

1.  Laws. 

2.  Judicial  records* 

3.  Other  official  docaments. 

4.  Pnblic  f  ecords,  kept  in  this  state,  of  private  Writings. 
N.  Y.  C.  O.  P.  ft  1717;  Or.  C.  C.  P. «  709  49  Cal.  212.  - 

^  1895.  Laws,  whether  organic  or  ordinary,  are  eitlier  writ* 
ten  or  unwritten. 

N.  Y.  0.  C.  P.  S 1718;  Or.  C.  C.  P.  S  710. 

(  1896.     A  written  law  is  that  which  is  proipnlgated  in  writ- 
ing, and  of  which  a  record  is  in  existence. 
N.  Y.  C.  C.  P.  %  1719;  Or.  0.  C.  P.  S  HI. 

(  1897.  The  organic  law  is  the  constitution  of  government, 
and  is  altogether  written.  Other  written  laws  are  denominated 
statutes.  The  written  law  of  this  state  is  therefore  contained  in 
its  constitution  and  statutes,  and  in  the  constitution  and  stAtates 
of  the  United  States. 

K.  Y.  C.  C.  P.  S 1720;  Or.  0.  C.  P.  g 712. 

(  1898.  Statutes  are  public  or  private.  A  private  statute  is 
one  which  concerns  only  certain  designated  individuals,  and 
affects  only  their  private  rights.  All  other  statutes  are  public, 
in  which  are  included  statutes  creating  or  affecting  corporationa. 

N.  Y.  C.  C.  P.  S  1721 ;  Or.  C.  C.  P.  §  71J. 
S2  Cal.  24L 
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^  X899»  Unwritten  law  is  the  law  not  promnlgated  and  re- 
corded, as  mentioned  in  section  eighteen  handred  and  ninet  j-siz, 
bat  which  is,  neTertheless,  observed  and  administered  in  the 
courts  of  the  country.  It  has  no  certain  repository,  bat  is  collect- 
ed f/om  the  reports  of  the  decisions  of  the  conrts  and  the  trea- 
tises of  learned  men. 

N.  Y.  0.  C.  P.  1 1T22;  Or.  C.  C.  P.  S 714 

^  1900.  (^  453.)  Books  printed  or  pnblished  under  the 
authority  of  a  sister  state  or  foreign  country,  and  purporting  to 
contain  the  statutes,  code  or  other  written  law  of  such  state  or 
country,  or  proved  to  be  commonly  admitted  in  the  tribunals  of 
such  state  or  country,  as  evidence  of  the  written  law  thereof,  are 
admissible  in  this  state  as  evidence  of  such  law. 

N.  Y.  C.  C.  P. « 1T23 ;  Or.  C.  C.  P.  8  715. 

Stat.  1851, 123,  8  453,  read :  "  Printed  copies.  In  volumes,  of  statutes, 
code,  or  other  written  law.  enacted  by  any  other  state,  or  territory,  or 
foreign  government,  purporting  or  proved  to  have  been  published  by  the 
authority  thereof,  or  proved  to  be  commonly  admitted  as  evidence  of  the 
existing  law,  in  the  courts  and  judicial  tribKuals  of  such  state,  territoiy 
or  government,  shall  be  admitted  by  the  courts  and  officers  of  this  state, 
on  all  occasions,  as  presumptive  evidence  of  such  laws." 

le  public  seal  of  the  state  or  country,  affixed  to  a 
copy  of  the  wnttenlSlX^P^MiMfciMriilitugriting,  is  also  admissi- 
ble as  evidence  of  such  law  or  writing. 

N.  Y.  C.  C.  P.  8 1724;  Or.  C.  C.  P.  8  71& 

^  1909.  The  oral  testimony  of  witnesses,  skilled  therein,  is 
admissible  as  evidence  of  the  unwritten  law  of  a  sister  state  or 
foreign  country,  as  are  also  printed  and  published  books  of  re- 
ports of  decisions  of  the  courts  of  such  state  or  country,  or  proved 
to  be  commonly  admitted  in  such  courts* 

:T.  Y.  C.  C.  p.  8  1726 ;  Or.  C.  C.  P.  %  71T 

^  1903.  The  recitals  in  a  public  statute  are- conclusive  evi- 
dence of  the  facts  recited,  for  the  parpose  of  carrying  it  into 
eJQTect,  but  no  further.  The  recitals  in  a  private  statute  are  con- 
clusive evidence  between  parties  who  claim  under  its  provisions, 
but  no  further. 

ST.  Y.  C.  C.  P.  S  1726;  Or.  C.  C.  P.  8  71& 
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^  1904;.  A  jadicial  record  is  the  record  or  official  entry  of  the 
pi'oceedings  in  a  court  of  jastice,  or  of  the-official  actof  a  jadicial 
officer,  in  an  action  or  special  proceeding, 

N.  Y.  C.  C.  P.  S 1727;  Or.  C.  C.  P.  %  719. 

^  1905.  (^^  449,  150.)  A  jadicial  Tecord  of  this  state,  or  of 
the  United  States,  may  be  proved  by  the  prodaction  of  the 
original,  or  by  a  copy  thereof  certified  by  the  clerk  or  other 
person  baying  the  legal  custody  thereof.  That  of  a  sister  state 
may  be  proved  by  the  attestation  of  the  clerk  and  the  seal  of  the 
court  annexed,  if  there  be  a  clerk  and  seal,  together  with  a  cer- 
tificate of  the  chief  judge  or  presiding  magistrate,  that  the  attest- 
ation is  in  due  form. 

Stat  1851, 122,  §§  449-450,  read :  "  §  449.  A  judicial  record  of  this  state, 
or  of  the  Unltea  States,  may  be  proven  by  the  production  of  the  original, 
or  by  a  copy  thereof,  certified  by  the  clerk,  or  other  person  having  the 
legal  custody  thereof,  under  the  seal  of  the  court,  to  be  a  true  copy  of 
such  record.*' 

§  450.  A  Judicial  record  of  a  sister  state  may  be  proved  by  the  pro- 
duction of  a  copy  thereof,  certified  by  the  cleric,  or  legal  keeper  of  the 
record,  under  the  seal  of  the  court,  to  be  a  true  copy  of  such  record, 
together  with  the  certificate  of  a  Judge  of  the  court,  that  the  person  mak- 
ing the  certificate  is  the  clerk  of  the  court,  or  legal  keeper  of  the  record, 
and  in  either  case  that  the  signature  is  genuine,  and  the  certificate  in  due 
form." 

Stat.  1854, 67,  §  44,  amending  1851,  §  450,  read :  "  The  records  and  Judi- 
cial proceedings  of  the  courts  of  any  other  state  of  the  United  States,  may 
be  preved  or  admitted  in  the  courts  of  this  state,  by  the  attestation  of  the 
clerk  and  the  seal  of  the  court  annexed,  if  there  be  a  seal,  together  with 
a  certificate  of  the  judge,  chief  justice,  or  presiding  magistrate,  as  the 
case  may  be,  that  the  said  attestation  is  in  due  form. ' 

SeeOr.  C.  C.  P.  iJ720. 

1  CaL  428 ;  7  Gal.  247 ;  8  CaL  449 ;  12  Gal.  181 ;  IS  Gal.  41,  372, 416 ;  81  Gal. 
50(). 

JgOG.  ($  451 .)  A  jadicial  record  of  a  foreign  country  may 
be  prov^B^fcythe  attestation  of  the  clerk,  with  the  seal  of  the 
court  annexeo^^t^e  be  a  clerk  and  seal,  or  of  the  legal  keeper 
of  the  record,  with  tu^^^lof  his  office  annexed,  if  there  be  a 
sea),  together  with  a  certm^fiN^)f  the  chief  judge  or  presiding 
magistrate  that  the  person  makin^lfti^ttestation  is  the  clerk  of 
the  conrt  or  the  legal  keeper  of  the  recoPd^^ind  in  either  case, 
that  the  signature  of  snch  person  is  genuine. ^Hi^ignature  of 
the  chief  judge,  or  presiding  magistrate,  mast  be  anw^v^kated 
according  to  the  laws  of  the  cotintry,  by  the  minister  of  jos^ 
C  G.  P.— ^S. 


# 
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or  the  head  of  the  department  tmder  whose  authority  the  record 
U  kept 

See  Or.  C.  C.  P.  S  721. 

Stat.  1851. 122,  f  451,  read :  "A  Jadiclal  record  of  aforeign  eonntiy  may 
be  proved  bv  the  production  of  a  copy  thereof,  certified  by  the  clerk, 
with  the  seal  of  the  conrt  annexed,  if  there  be  a  clerk  and  Beal :  or  by  the 
legal  keeper  of  the  record,  with  the  seal  of  his  office  annexed,  if  there  be 
a  seal,  to  be  a  true  copy  of  such  record :  together  with  a  certificate  of  a 
Judge  of  the  court,  that  the  person  making  the  certificate  is  the  clerk  of 
the  court,  or  the  legal  keeper  of  the  record,  and  in  either  case,  that  the 
signature  is  genuine,  and  the  certificate  ta  due  form ;  and  also,  together 
with  the  certificate  of  the  minister  or  embassador  of  the  United  States,  or 
of  a  consul  of  the  United  States,  in  such  foreign  country,  that  there  is 
such  a  court,  specifying  generally  the  nature  of  its  Jurisdiction,  and 
-verifying  the  signature  of  the  Judge  and  clerk,  or  other  legal  keeper  of 
the  record." 

$  190T.  ({  452.)  A  copy  of  the  jadicial  record  of  a  foreign 
country  is  also  admissible  in  evidence,  npon  proof-' 

1.  That  the  copy  offered  has  been  compared  by  the  witness 
with  the  original,  and  is  an  exact  transcript  of  the  whole  of  it 

2.  That  such  original  was  in  the  custody  of  the  clerk  of  the 
conrt  or  other  legal  keeper  of  the  same ;  and, 

8.  That  the  copy  is  duly  attested  by  a  seal  which  is  proved  to 
be  the  seal  of  the  court  where  the  record  remains,  if  it  be  the 
record  of  a  court ;  or  if  there  be  no  such  seal,  or  if  it  be  not  a 
record  of  a  court,  by  the  signature  of  the  legal  keeper  of  the 
original* 

N.  T.  C.  C.  P.  glTSO:  Or.  C.  C.  P.  ST^X 

^  1908.  The  effect  of  a  judgment  or  final  oi^der  in  an  action 
or  special  proceeding  before  a  court  or  judge  d  this  state,  or  of 
the  United  States,  having  jurisdiction  to  pronounce  the  judgment 
or  order,  is  as  follows  4 

1 .  In  case  of  a  judgment  or  order  against  a  specific  thing,  or 
in  respect  to  the  probate  of  a  will,  or  the  administration  of  the 
estate  of  a  decedent,  or  in  respect  to  the  personal,  political  or 
legal  condition  or  relation  of  a  particular  person,  the  judgment 
or  order  is  conclusive  upon  the  title  to  the  thing,  the  will  or  ad- 
ministration, or  the  condition  or  relation  of  the  person. 

2.  In  other  cases,  the  judgment  or  order  is,  in  respect  to  the 
matter  directly  ac|judged,  conclusive  between  the  parties  and 
their  successorB  in  interest  by  title  subsequent  to  the  commence* 


615  PQBLIC  WRITINGS.  $$  1008^01X 

or  Bpedal  proceeding,  litigating  fortbe-aame 
thing  nnder  the  Bame  ul 

S.  Y.  C.  C.  P.  S 1731 ;  Or.  C.  C.  P.  S  T25. 

NoTB.— See  sections  1913, 1914  and  1915. 

Vide  6  1962,  SubdivUion  6,  and  cases  tbere  cited. 

As  to  jurisdiction,  jcc.  Vide  Hahn  v.  KeUej,  34-CaL  191 ;  S7  CaL  458. 

^  1909.  Other  judicial  orders  of  a  court  or  judge  of  ibis 
state,  or  of  the  United  States,  create  a  disputable  presumption, 
according  to  the  matter  directly  determined,  between  the  same 
parties  and  their  representatives  and  successors  in  interest  by 
title  subsequent  to  the  commencement  of  the  action  or  special 
proceeding,  litigating  for  the  same  thing  under  the  same  title 
and  in  the  same  capacity. 

N.  Y.  C.  C.  P.  S 1782;  Or.-C^aP.  «  724. 
Vide  S  19fi2,  Sabdlvision  6. 

^  1910.  The  parties  are  deemed  to  be  the  same  when  those 
between  whom  the  evidence  is  offered  were  on  opposite  sides  in 
ihe  former  case,  and  a  judgment  or  other  determination  could  in 
that  case  have  been  made  between  them  alone,  though  other 
parties  were  joined  with  both  or  either. 

N.  Y.  C.  C.  P.  S  1738 ;  Or.  C.  C.  P»  S  72ft. 

87Cal.389;38Cal.259. 

$  1911.  That  only  is  deemed  to  have  been  adjudged  in  a 
former  judgment  which  appears  upon  its  face  to  have  been  so 
adjudged-  or  which  was  actually  and  necessarily  included  therein 
or  necessary  thereto. 

N.  Y.  C.  C.  P.  §  1784;  Or.  C.  C.  P.  S  726. 

23  Cal.  354, 373 :  30  Cal.  229,409 ;  31  Cal.  14»?  82  CaL  176 ;  3S  OaL  316 ;  36 
Gal.  230, 625;  87  Cal.  236. 

^  191$).  Whenever,  pursuant  to  the  last  four  aections,  a 
party  is  bound  by  a  record,  and  such  party  stands  in  the  relation 
of  a  surety  for  another,  the  latter  is  also  bound  from  the  time 
that  he  has  notice  of  the  action  or  proceeding,and  an  opportunity 
at  the  surety's  request  to  join  in  the  defense. 

N.  Y.  C.  C.  P.  §  1785;  Or.  C.  C.  P.  S  727. 
16  Cal.  6a 
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^  1913.  The  effect  of  a  judicial  record  of  n  eister  Btate  ib  the 
eame  in  this  state  as  in  the  state  where  it  was  made,  except  that 
it  can  only  be  enforced  here  hy  an  action  or  special  proceeding, 
and  except,  also,  that  the  authority  of  a  guardian  or  committee, 
or  of  an  executor  or  administrator,  does  not  extend  beyond  the 
jurisdiction  of  the  government  under  which  he  was  invested 
with  his  authority. 

y.  Y.  C.  C.  P.  S  1738;  Or.  C.  C.  P.  S 128. 

8GaL448. 

$  1914.  The  effect  of  the  judicial  record  of  a  court  of  admi- 
ralty of  a  foreign  country  is  the  same  as  if  it  were  the  record  of  a 
court  of  admiralty  of  the  United  States. 

N.  Y.  a  C.  P.  8  1T37 ;.  Or.  C.  C.  P.  S  729 

$  1915.  The  effect  of  the  judgment  of  nny  other  tribunal  of 
a  foreign  country  having  jurisdiction  to  pronounce  the  judgment, 
is  as  follows; 

1 .  In  case  of  a  judgment  agamst  a  specific  thing,  the  judgment 
is  conclusive  upon  the  title  to  the  thing. 

2.  In  case  of  a  judgment  against  a  person,  the  judgment  is 
presumptive  evidence  of  a  right  as  between  the  parties  and  their 
successors  in  interest  by  a  subsequent  title,  and  can  only  )*o  re- 
polled  by  evidence  of  a  want  of  jurisdiction,  want  of  notice  to 
the  party,  collusion,  fraud,  or  clear  mistake  of  law  or  fact. 

N.  Y.  C.  C.  P.  S  1788 ;  Or.  C.  C.  P.  g  780. 

^  191&  Any  judicial  record  may  be  impeached  by  evidence 
of  a  want  of  jurisdiction  in  the  court  or  judicial  officer,  of  collu- 
sion between  the  parties,  or  of  fraud  in  the  party  offering  the 
record,  in  respect  to  the  proceedings. 

N.  Y.  C.  C.  P.  S 1789;  Or.  C.  C.  P.  §  731. 

7  Cal.  54, 443 ;  8  Cal.  862 ;  27  Cal.  300 ;  30  Cal.  439 ;  81  CaL  278 ;  82^CaL  116 ; 
33  Gal.  fi05.    Hahn  v.  Kelley,  34  Cal.  391 ;  85  Cal.  458. 

(  1917.  The  jurisdiction  sufficient  to  sustain  a  record  is  ju- 
risdiction over  the  cause,  over  the  parties  and  over  the  thing, 
when  a  specific  thing  is  the  subject  of  the  judgment. 

V.  Y.  C.  C.  P.  S 1740;  Or.  C.  C.  P.  1 73S. 
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^  1918.    Other  official  doeaments  may  be  proved,  as  follows : 

1.  Acts  of  the  execntiye  of  this  stato,  by  the  records  of  the 
state  department  of  the  state,  and  of  the  United  States,  by  the 
records  of  the  state  department  of  the  United  States,  certified  by 
the  heads  of  those  departments  respectively.  They  may  also  be 
proved  by  pablic  doeaments  printed  by  order  of  the  legislature 
or  congress,  or  either  house  thereof. 

2.  The  proceedings  of  the  legislature  of  this  state  or  of  con- 
gress, by  the  journals  of  those  bodies  respectively,  or  either 
bouse  thereof,  or  by  published  statutes  or  resolutions,  or  by 
copies  certified  by  the  clerk  or  printed  by  their  order. 

3.  The  acts  of  the  executive  or  the  proceedings  of  the  legisla- 
ture of  a  sister  state,  in  the  same  manner. 

4.  The  acts  of  the  executive  or  the  proceedings  of  the  legisla- 
ture of  a  foreign  country,  by  journals  published  by  their  author- 
ity, or  commonly  received  in  that  country  as  such,  or  by  a  copy 
certified  under  the  seal  of  Uie  country  or  sovereign,  or  by  a 
recognition  thereof  in  some  public  act  of  the  executive  of  the 
United  States. 

5.  Acts  of  a  municipal  corporation  of  this  state,  or  of  a  board 
or  department  thereof,  by  a  copy,  certified  by  the  legal  keeper 
thereof,  or  by  a  printed  book  published  by  the  authority  of  such 
corporation. 

6.  Documents  of  any  other  class  in  this  state,  by  the  original 
or  by  a  copy  certified  by  the  legal  keeper  thereof. 

7.  Documents  of  any  other  class  in  a  sister  state,  by  the 
original  or  by  a  copy  certified  by  the  legal  keeper  thereof, 
together  with  the  certificate  of  the  secretary  of  state,  judge  of  the 
supreme,  superior  or  county  court,  or  mayor  of  a  city  of  such 
state,  that  the  copy  is  duly  certified  by  the  officer  having  the 
legal  custody  of  the  original. 

8.  Documents  of  any  other  class  In  a  foreign  country,  by  the 
original  or  by  a  copy  certified  by  the  legal  keeper  thereof,  with 
a  certificate,  under  seal,  of  the  countiy  or  sovereign,  that  the 
document  is  a  valid  and  subsisting  document  of  such  country, 
and  that  the  copy  is  duly  certified,  by  the  officer  having  the 
legal  custody  of  the  original.  g^e  Appendix,  clause  9. 

N.  T.  C.  C.  P.  §  1741 ;  Or.  C.  0.  P.  S  733. 
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Stat  1857,  104,  read:  **1.  Whenever  the  public  records,  books  or 
papers  in  the  *  custody '  of  any  collector  of  customs  of  the  United  H  tales, 
or  of  the  register  or  receiver  of  any  land  office  of  the  United  States  within 
this  utate,  or  in  the  office  of  the  surveyor  general  of  the  United  States  for 
the  state  of  California,  or  in  the  office  and  in  the  custodv  of  the  clerk  of 
the  circuit,  or  any  district  court  of  the  United  States  for  the  State  of  Cali- 
fornia, shall  bo  required  as  evidence  in  any  court  of  this  state,  copies  of 
such  records,  books  or  papers,  duly  certified  by  the  proper  officer  under 
his  hand  and  official  seal,  where  he  has  a  seal,  snail  be  received  in 
evidence  with  the  same  force  and  effect  as  the  originals." 

Stat,  msi,  817,  read :  "  1.  Copies  of  all  papers  lately  belonging  to  the 
United  States  board  of  commissioners  for  the  settlement  of  private  land 
claims  of  California,  and  on  file  in  the  office  of  the  survej'or  general  of 
the  United  States  for  the  atate  of  Callfomia,  and  all  copies  of  documents 
and  papers  belonging  to  said  surveyor's  office,  which  copies  shall  have 
been  duly  certified  to  be  true  copies  by  said  surveyor,  shall  be  received 
and  read  in  evidence  in  the  same  manner  and  with  like  effect  as  the 
originals." 

Stat  1860,  272,  SS  1-2,  read :  *'  S 1.  Each  and  every  grantee,  present 
claimant,  or  owner,  of  any  private  land  claim  within  this  state,  held 
under  a  grant  fW)m  the  Spanish  or  Mexican  government  may  file  in  the 
office  of  the  county  recorder  In  the  county  within  whose  boundaries  the 
grant  or  land  cisimed  is  situated,  or  in  case  the  land  be  situated  in  two  or 
more  counties,  then  with  the  county  recorder  of  each  of  said  counties,  a 
duly  certified  traced  copy  of  the  original  expedlente  and  grant. 

S  2.  Upon  filing  said  traced  copies  as  aforesaid,  the  same  shall  be 
deemed  and  held  to  be  notice  and  prima /aeie  evidence  of  the  existence 
and  contents  of  the  originals  of  such  copies  of  such  claims,  and  shall  be 
received  and  accredltea  as  such,  in  all  the  courts  of  this  state." 

^  1919.  A  public  record  of  a  private  writing  may  be  proyed 
hy  the  original  record,  or  by  a  copy  thereof,  certified  by  the 
legal  keeper  of  the  record. 

K.  T.  C.  C.  P.  S 1742;  Or«  a  a  P.  f  734. 
FtifeS  1018  and  note. 
Vide  1 1987. 

^Entries  in  public  orotbert>fficial  books  or  records, 
made  in  tbeperlSRBBMi^^ji^aty  by  a  pablio  officer  of  this 
itate,  or  by  another  person  in  theperRRBMlN^^uintv  specially 
enjoined  by  law,  are  primary  evidenceof  the  faciei 

N.  Y.  C.  C.  P.  1 1748;  Or.  C.  C.  P.  f  785. 
6Cal.674;  81Cal.50a 

^  1921.  A  transcript  from  the  record  or  docket  t)f  a  justice  of 
the  peace  of  a  sister  state,  of  a  judgment  rendered  by  him,  of  the 
proceedings  in  the  action  before  tbe  judgment,  of  the  execution 
and  return,  if  any,  subscribed  by  tbe  justice  and  verified  in  the 
manner  prescribed  in  tbe  next  section,  is  admissible  evidence  of 
the  facts-stated  therein. 

N.  Y.  C.  C.  P.  1 1744;  Or.  C.  C.  P.  §  7381 
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^  1923.  (^  450. )  There  most  be  attached  to  the  traneeript  a 
certificate  of  the  justice  that  the  transcript  is  in  all  respects 
correct,  and  that  he  had  jarisdiction  of  the  action,  and  also  a 
farther  certificate  of  the  clerk  or  prothonotary  of  the  county  in 
which  the  justice  resided  at  the  time  of  rendering  the  judgment, 
under  the  seal  of  the  county,  or  the  seal  of  the  court  of  common 
pleas  or  county  court  thereof,  certifying  that  the  person  sub- 
scribing the  transcript  was,  at  the  date  of  the  judgment,  a  justice 
of  the  peace  in  the  county,  and  that  the  signature  is  genuine. 
Such  judgment,  proceedings  and  jarisdiction  may  also  be  proved 
by  the  justice  himself,  on  the  production  of  his  docket,  or  by  a 
copy  of  the  judgment,  and  his  oral  examination  as  a  witness. 

See  N.  Y.  C.  C.  P.  §  1745;  Or.  C.  C.  P.  8751. 
Vide  §  1905  and  note. 

19593.  Whenever  a  copy  of  a  writing  is  certified  for  the 
purpoSS^fevideuce,  the  certificate  must  state  that  the  copy  has 
been  compa^dby  the  certifying  officer  with  the  original,  and  is 
a  correct  transcrl^l^herefrom  and  of  the  whole  of  such  original 
or  of  a  specified  pai^^ereof.  The  official  seal,  if  there  be  any, 
nf  the  certifying  officer^nM^t  aI?o  be  affixed  to  the  certificate, 
except  when  the  certificate  o^^Ierk  of  a  court  is  used  in  the 
same  court  or  before  an  officer  thert 

X.  T.  C.  C.  P.  S  1746 :  Or.  C.  C.  P.  §  738. 

^  1924:.  The  provisions  of  the  precedin^^rtions  of  this 
artisle  applicable  to  the  pnblic  writings  of  a  sist^i^tate  are 
equally  applicable  to  the  public  writings  of  a  territor^^the 
United  States. 

N.  Y.  C.  C.  P.  S  1747;  Or.  C.  C.  P.  S  788. 

^  1925.  A  certificate  of  purchase  or  of  location -of  any  lands 
in  this  state,  issued  or  made  in  pursuance  of  any  law  of  the 
United  States  or  of  this  state,  is  primary  evidence  that  the 
holder  or  assignee  of  such  certificate  is  the  owner  of  the  land 
described  therein ;  but  this  evidence  may  be  overcome  by  proof 
that  at  the  time  of  the  location,  or  time  of  filing  a  pre-emption 
claim  on  which  the  certificate  may  have  been  issued,  the  land 
was  in  the  adverse  possession  of  the  adverse  party,  or  those 
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under  whom  he  daimB,  or  that  the  adverse  part^ris  holding  the 
land  for  mining  parposes. 

Stat.  1800,227,  read:  '*The  certiflcate  of  purchase,  or  of  location^  of 
any  lands  In  this  state,  issued  or  made  in  pursuance  of  any  of  the  laws  of 
the  United  States,  or  of  this  state,  shall  be  deemed  prima  facie  evidence 
of  legal  title  in  the  bolder  of  said  certificate  of  purchase,  or  location,  or 
his  assignees." 

Stat.  1859,  S32,  (supplementary  to,  and  explanatory  of,  stat^.  1859,  227, 
supra, )  read :  *'  No  certificate  of  purchase,  or  location,  mentioned  in  the 
act  to  which  this  act  is  explanatory  and  supplemental,  shall  affect  the 
right,  title  or  possession  of  any  party  in  adverse  possession  of  any  lands 
at  the  date  of  the  location,  or  the  date  of  filing  a  pre-emption  claim,  for 
which  the  certificate  of  purchase,  or  location,  is  issued ;  nor  shall  said 
certificate  of  purchase,  or  location,  be  so  construed  as  to  affect  the  work- 
ing of  mineral  lands  for  mining  purposes.'* 

40  Cal.  37S. 

Aneutry  made  by  an -officer  or  board  of  officers, 
or  under  the  airecilRR^Bii^^j^bepresence  of  either,  in  the 
course  of  official  duty,  is  primaryeviaeB6^i41ift^i£t8  stated  in 
such  entry. 


FRIYATB  WRlTlNOd.  ^  1990^9St 

ARTICLE  HL 

PRIVATE  WRITING! 

Sacnov  1929.  Private  vridngs  classified. 

1930.  Seal  defined. 

J  981.  Manner  of  making  it 

1932.  £fi'ectofa«eal. 

1933.  Exeoution  of  an  iuBtrument  defined. 

1934.  CompromlBe  of  a  del)t  without  seal  good. 

1935.  Subscribing  witness  defined. 

1936.  Books,  maps,  etc.,  how  far  evidence. 

1937.  Original  writing  to  be  produced  or  accounted  for. 

1938.  When  in  possession  of  adverse  party,  notice  to  be 

given. 

19^.  Writings  called  for  and  inspected  may  be  withheld. 

19i0.  Where  there  is  a  subscribing  witness,  the  proof. 

1941.  Other  witnesses  may  also  testify. 

1942.  When  evidence  of  execution  not  neoessarj. 

1943.  Evidence  of  handwriting. 

1944.  AUowed  by  comparison. 

1945.  Same. 

1946.  Entries  of  decedent's  evidence  in  tpeeified  oases. 

1947.  Copies  of  entries  also  allowed. 

1948.  Private  writings  acknowledged  and  certified. 

1949.  County  clerks  to  keep  private  papers  deposited. 
1960.  Public  records  not  to  be  carried  about. 

^  1999.     Private  writings  are  either — 

1.  Sealed; or, 

2.  Unsealed. 

N.  Y.  C.  C.  P.  S 1748;  Or.  C.  C.  P.  i  740. 

^  1930.    A  aeal  is  a  particular  sign,  made  to  attest  in  the 
most  formal  manner,  the  execution  of  an  instrument. 
N.  T.  C.  C.  P.  S  1749;  Or.  C.  C.  P.  §  741. 

t^»  A  public  seal  in  this  state  is  a  stamp  or  impression 
made  upo^^^ift|!^KIl£g£iP&p6r,  or  any  other  substance  upon 
which  a  visible  and  perm3!!Mk«iiH42C£Ssion  can  be  made.    A 

private  seal  may  be  in  the  same  *"  "       rn"^|j;  ' ""*"* 

witliout  an  impression,  by  a  wafer  or  wax  attached  to  tb«  il 
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mt,  or  by  a  paper  attached  to  it  by  an  adhesive  sabstance.  A 
Bcn)li^>r  other  sign  made  in  a  eister  state  or  foreign  oountry,  and 
there  re^^mized  as  a  seal,  most  be  so  regarded  in  this  state. 

Soe  N.  Y.  cS^.  §  17M;  Or.  C.  C.  P.  k  742. 

Vide  §  14  of  thisdl 

Stat.  1851, 123,  read  r^^aseal  of  a  court  or  public  office,  when  required 
to  any  writ  or  process,  or^t^eedlng,  or  to  authenticate  a  copy  of  any 
record  or  docnment,  may  be^ttpressed  with  wax,  wafer,  or  any  other 
substance,  and  then  attached  to^licwrit,  processor  proceeding,  or  to  the 
eupy  of  the  record  or  document,  o^^may  be  impressed  on  the  paper 
alone." 


6  Cal.  220, 315, 467 ;  13  Cal.  220, 510;  Ift  Ci 


t;16Cal.l65,6S& 


^  1933.  The  seal  aflSxed  to  a  writing  ispl^fmniptive  evidence 
3f  a  consideration.  In  other  respects  there  n^u>  difference 
between  sealed  and  unsealed  writings.  A  writin^iMder  seal 
may  therefore  be  changed  or  altogether  discharged  by  ^li^ting 
not  nnder  seal,  or  by  an  oral  agreement  otherwise  valid. 

N.  Y.  C.  C.  P.  g  1751 ;  see  Or.  C.  C.  P.  8  743. 

6  Cal.  134, 664;  10  Cal.  461 ;  12  Cal.  286,564;  13  Cal.  33^ 

^  1933.  The  execution  of  an  instrument  is  the  sabscribing 
and  delivering  it,  with  or  without  affixing  a  seaL 

N.  Y.  C.  C.  P.  8 1752;  Or.  C.  C.  P.  §  744. 
13CaL502. 

^  1934:»  An  agreement  in  writing  without  a  seal,  for  the 
compromise  or  settlement  of  a  debt,  is  as  obligatory  as  if  a  seal 
irere  affixed. 

N.  Y.  C.  C.  P.  §  1783;  Or.  C.  C.  P.  8  745. 

Stat.  1867-8, 31,  read;  *'By  agreement  between  creditor  and  debtor,  a 
less  sum  ttxan  the  whole  amount  may  be  paid  and  received  in  ftill  pav- 
mcnt  and  discharge  of  any  indebtedness,  if  such  agreement  be  cleanv 
mannested  by  a  receipt  or  Instrument,  in  writing,  signed  by  such 
treditor." 

(  1935.  A  subscribing  witness  is  one  who  sees  a  writing 
executed  or  hears  it  acknowledged,  and  at  the  i-equest  of  the 
()arty  thereupon  signs  his  name  as  a  witness. 

N.  Y.  C.  C.  P.  8  1755;  Or.  C.  C.  P.  8  747. 

Historical  works,  books  of  science  or  art,  and  pub- 
lished maps  or(!u8Ri^iialMi^SMd£j!7  persons  indifferent  between 
the  parties,  are  primaiy  evidenG^ftBMfei«^Sgiiera)  notoriety 
and  interest. 
K.  Y.  C.  C.  P.  1 1756;  Or.  C.  C.  P.  8  748. 


CSS  FRITATE  WRITINGS.  ^  1937-194J 

^  1987.  The  original  writing  mnst  be  produced  and  proved, 
except  as  provided  in  raetiona  eighteen  handred  and  fifty-five 
and  nineteen  hundred  and  nineteen.  If  it  has  been  loRt,  proof 
of  the  loBS  mnst  first  be  made  before  evidence  can  be  given  of 
its  contents.  Upon  sach  proof  being  made,  together  with  proof 
of  the  doe  execution  of  the  writing,  its  contents  may  be  proved 
by  a  copy,  or  by  a  recital  of  its  contents  in  some  authentic  docu- 
ment, or  by  the  recollection  of  a  witness,  as  provided  in  section 
eighteen  hundred  and  fifty  five. 

N.  T.  C.  C.  P.  S  1757 ;  Or.  C.  C.  P.  1 740. 

Vide  %  1855  this  code. 

r«(fe  $  18M,  and  cases  there  cited.    440aLm. 

(  1938.  If  the  writing  be  in  the  custody  of  the  adverso 
party,  he  must  first  have  reasonable  notice  to  produce  it.  If  he 
then  fail  to  do  so,  the  contents  of  the  writing  may  be  proved  as 
in  case  of  its  loss.  But  the  notice  to  produce  it  is  not  necessary 
where  the  writing  is  itself  a  notice,  or  where  it  has  been  wroag- 
fully  obtained  or  withheld  by  the  adverse  party, 

N.  Y.  C.  C.  P.  S 1758 ;  Or.  Cr  C.  P.  S  749. 

Vide  §  1855  this  code. 
Vide  S  185&,  subdivision  3. 

^  1939.  Though  a  writing  called  for  by  one  party  is  pro- 
duced by  the  other,  and  is  thereupon  inspected  by  the  party 
calling  for  it,  he  is  not  obliged  to  produce  it  as  evidence  in  the 
case. 

K.  Y.  C.  C.  P.  S 1789;  Or.  C.  C.  P.  S 789. 

^SKiQ^O.  If  there  be  a  subscribing^  witness  to  a  writing  pro- 
duced inevTtl^iit^tsexecution  must  be  proved  by  him,  if  he  is 
within  reach  of  a  BaL>{!l!N^ndGan  be  produced  and  can  testify. 
If  there  be  more  than  one  snuS^lliiiii^witness,  the  ^idence  of 
one  is  sufficient.  If  the  subscribing  wiuS^ai^^^  not  be  pro* 
duoed,  the  execution  may  be  proved  by  the  par^^tN^xecatec 
it,  or  by  proof  of  his  handwriting. 

See  N.  Y.  C.  C.  P.  S 1760;  and  Or.  C.  C.  P.  1 751. 

1  Cal. 427;  12  GaL  906, 426;  14  Cal.  19;  26  Gal.  393;  27  GaL  2S8. 

$  194tl,     If  the  subscribing  witness  denies  or  does  not  recol' 
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lect  the  ezecntion  of  the  writing,  its  execution  may  still  be 
proved  by  other  evidence. 
K.  T.  C.  C.  P.  f  1161;  Or.  C.  C.  P.  f  702. 

^  1949.  Where,  however,  evidence  is  given  that  the  party 
against  whom  the  writing  is  offered  has  at  any  time  admitted  i\a 
execution,  no  other  evidence  of  the  execution  need  be  given, 
when  the  instmment  is  one  mentioned  in  section  nineteen 
hundred  and  forty  five,  or  one  prodnced  from  the  custody  of  tbe 
adverse  party,  and  has  been  acted  upon  by  him  as  genuine. 

N.  Y.  C.  C.  P.  ft  1762;  Or.  C.  C.  P.  §  759L 

^  1948.  The  handwriting  of  a  person  may  be  proved  by  an  v 
one  who  believes  it  to  be  hie,  and  who  has  seen  him  write,  o*- 
has  seen  writings  purporting  to  be  bis,  upon  which  be  has  actt;i] 
or  been  charged,  and  who  has  thus  acquired  a  knowledge  of  bit* 
handwriting. 

N.  Y.  C.  C  P.  §  1768;  Or.  C.  C.P  S  764. 


Evidence  respecting  the  handwriting  may  also  be 
given  by  a  comnRWiMiada^^  by  thft  witness  or  the  jury,  with 
writings  admitted  or  treated  m*  ^t^KWW^fciMi-^g  pnr»y  against 
whom  the  evidence  is  offered. 
N.  Y.  C.  C.  P.  §  1764;  Or.  C.  C.  P.  §  785b 

^  1945.  Where  a  writing  is  more  than  thirty  years  old,  the 
comparisons  may  be  made  with  writings  purporting  to  be  genu- 
ine, and  generally  respected  and  acted  upon  as  such,  by  persons 
having  an  intercRt  in  knowing  the  fact. 

N.  Y^  C.  C.  P.  §  1765 ;  Or.  C.  C.  P.  %  756  reads  twenty  yean. 

Jhe  entries  and  other  writings  of  a  decedent,  ma<le 
at  or  near  thetim^l^Ci«4Mi|gSglion^nd  in  a  position  to  know 
the  facts  slated  therein,  mav  be  read  u^JT!IMMihA£id£iice  of  the 
facts  stated  therein,  in  the  following  cases : 

1 .  When  the  entry  was  made  against  the  interest  of  the  per- 
son making  it. 

2.  When  it  was  made  in  a  professional  capacity  and  in  the 
ordinary  course  of  professional  conduct. 
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3.  When  it  was  made  in  the  performance  of  a  daty  specially 
enjoined  by  law. 

N.  Y.  C.  C.  P.  I  nW;  Or.  C.  C.  P.  S  7W. 

(  1947.  When  an  entry  is  repeated  in-  the  regular  course  of 
basineas,  one  being  copied  from  another  at  or  near  the  time  of 
the  transaction,  all  the  entries  are  equally  regarded  as  originals. 

S.  Y.  C.  C.  P.  S 176T ;  Or.  C.  C.  P.  S  7M. 

14  Cal,  673. 

[948.  Every  private  writing,  except  last  wills  and  testa- 
ments^oRlgMi^acknowledged  or  proved  and  certified  in  the 
manner  providedra^Mi^^cknowledgement  or  proof  of  convey- 
ances of  real  property,  am^^M^^j^tificate  of  such  acknowledg- 
ment or  proof  is  primary  evidenceol^llti^jiecntion  of  the  writ- 
ing, in  the  same  manner  as  if  it  were  a  con^^)f«acg  of  real 
property. 

N.  Y.  C.  C.  P.  81768. 

[49.  Every  county  recorder  must  receive  and  fileji 
office  aI]^||^vate  writing  delivered  to  him  for  lliiil  mut^wni  and 
give  a  writte^Ni^jpt  therefor.  Such  writin£^|rt!otbe  properly 
indorsed  so  us  to  indihui^ts  generaln^Nff^T^nd  the  names  of 
the  parties  thereto,  and  th^Ht^^^^^nmg,  and  must  be  deposited 
and  kept  in  such  office.  RejuiffCCemll^nher  papers.  It  is  then 
subject  to  the  exn^pilfaion  of  any  persSllli^^  cannot  be  with- 
drawn, excpjrt^SSmporarily,  upon  the  written  o?<lim}fthe  deposi- 
tOTOj^^ms  legal  representatives,  or  on  the  order o^li^nrt  of 
Scord,  for  the  purx)ose  of  being  read  in  evidence  therein. 

K.  Y.  C.  C.  P.  §  1769. 

The  record  of  a  conveyance  of  real  property,  or 
other  recorS^lPMiMig^ipt  of  which  is  admissible  in  evidence,  must 
not  be  removed  fromtn^Piliii^vhere  it  is  kept,  except  upon  the 
order  of  a  court,  or  when  tempor9!Ni*^;prnoved  by  the  clerk 
having  it  in  custody  to  the  court  of  whict^S^ti^jJArk,  or  to 
courts  held  in  the  city  or  town  where  his  office  is  situate? 
N.  Y.  C.  C.  P.  8 1772.  g^^  ^^^^  a  1951  j^^  appendix. 
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CHAPTER  IV. 

MATERIAL -OBJECTS  PRESENTED  TO  THE  SENSES, 
OTHER  THAN'  WRITINGS, 

Section  1964.    Material  objects. 

$  1954.  Whenever  an  object,  cognizable  hy  the  tenBes,  has 
each  a  relation  to  the  fact  in  dispute  as  to  afford  reasonable 
gronnds  of  belief  respecting  it,  or  to  make  an  item  in  the  som  of 
the  evidence,  snch  object  may  be  exhibited  to  the  jury,  or  its  ex- 
istence, situation  and  character  may  be  proved  by  witnesses. 
The  admission  of  such  evidence  must  be  regulated  by  the  sound 
discretion  of  the  court. 

K.  T.  0*  0.  P.  S 1773;  Or.  0.  C.  P.  ilM. 
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CHAPTER  V. 

nn)IB£CT  EVIDENCE,  INFERENCES  AND  PKKSUMP 

TION& 

SBcmur  1967.  Iiidir«et  •▼id«iM»  elasiilted. 

196S.  Inl^reace  delliiMl. 

1969.  PreBumptioa  dcAncd. 

1960.  WlMB  mil  iuknmom  uisM. 

1961.  PresnmptioiM  rnxj  be  ooatroTeft«d,  wlw. 
196i.  Speeiflo«tl<m  of  oondoslTe  prwunptioM. 
1963.  All  other  prerampttoat  imij  bo  oo&lrovorted. 

^  11I5T.    lodireet  OTidonee  is  of  two  kinds : 

1.  Inferanoea ;  and, 

2.  Preeamptioiis. 

K.  T.  a  C  P.  1 17T4;  Or.  C.  C. P.  SIM. 

^  1958,  An  infiarenoe  U  a  dedoetion  whioh  the  roMon  of  th« 
jury  makes  from  the  fiiota  proved,  withoat  an  expreaa  direction 
of  law  to  that  effeeU 

K.  T.  G.  C.  P.  S 171S;  Or.  0.  C.  P.  S  W. 

$  1059.    A  presamption  is  a  dednction  which  the  law  ex* 
preaslj  directs  to  be  made  fK>m  particalar  fkots. 
N.  T.  C.  C.  P.  S 1716;  Or.  C.  C.  P  ST82. 

(  I960.    An  inference  most  be  founded — 

1 .    On  a  f)Mt  legally  proved  ;  and, 

9.  On  such  a  dednction  from  that  fact  aa  is  warranted  by  a 
consideration  of  the  usual  propensities  or  passions  of  men,  the 
particohir  propensities  or  passions  of  the  person  whose  act 
is  in  question,  the  course  of  business,  or  the  course  of  nature. 

N.  T.  C.  C.  P.  §  1177;  Or.  0.  C.  P.  S  76S. 

^  1961.  A  presumption  (unless  declared  by  law  to  be  con- 
clusive) may  be  controverted  by  other  evidence,  direct  or  in< 
direct ;  but  unless  so  controverted,  the  jury  are  bound  to  find 
according  to  the  presumption. 

N.  T.  C.  C.  P.  §1778;  Or.  0.  O.  P. tIM. 


^  1969  INDIRECT  EVIDENCX.  688 

(  1969.  The  following  presamptioiis,  ftnd  no  others,  are 
deemed  ooDclasive : 

1.  A  malicious  and  guilty  intent,  firom  the  deliberate  com- 
mission  of  an*  unlawful  act,  for  the  purpose  of  injuring  another. 

2.  The  truth  of  the  fiicts  recited,  from  the  recital  in  a  written 
instrument  between  the  parties  thereto,  or  their  successors  in 
interest  by  a  subsequent  title ;  but  this  role  does  not  apply  to 
the  recital  of  a  consideration. 

3.  Whenever  a  party  has,  by  his  own  declaration,  act  or 
omission,  intentionally  and  deliberately  led  another  to  believe  a 
particular  thing  true,  and  to  act  upon  such  belief,  he  cannot,  in 
any  litigation  arising  out  of  such  declaration,  act  or  omission,  be 
I>ermitted  to  falsify  it. 

4.  A  tenant  is  not  permitted  to  deny  the  title  of  his  landlord 
at  the  time  of  the  commencement  of  the  relation. 

5.  The  issue  of  a  wife  cohabiting  with .  her  husband,  who  is 
not  impotent,  is  indisputably  presumed  to  be  legitimate. 

6.  The  judgment  or  order  of  a  court,  when  declared  by  this 
code  to  be  conclusive ;  but  such  Judgment  or  order  must  be 
alleged  in  the  pleadings,  if  there  be  an  opportunity  to  do  so ;  if 
there  be  no  such  opportunity,  the  judgment  or  order  may  be  used 
as  evidence. 

7.  Any  other  presumption  which,  by  statute,  is  expressly 
made  conclusive. 

Bee  N.  T.  C.  O.  P.  S 1779 ;  Or.  0. 0.  P.  S  765b 

Vide  S  1906. 

SabdivlaioD  2.-9  Csl.  26S ;  6  Cal.  149 ;  7  Cal.  »1 ;  IS  Cal.  20 ;  14  Csl.  472, 
612;  leCaLlOO;  22  CaL2i4,580;  28  Cal.  254;  28 Cal.  175;  30  Cal. 560;  M 
Cal.  362. 

Consideration.  6  Cal.  134;  21  Cal.  47;  23  Cal.  472;  26  CaL79,455;  27  CaL 
119;  30  Cal.  11 ;  31  Cal.  471 ;  36  Cal.  362. 

Grantee  may  deny  grantor's  title.  13  CaL  4M;  14  Cal.  472;  16  Cal.  100; 
18  Cal.  465. 

Subdivision  3.— Estoppel  in  pais.  Whatconstitates.  2  Cal.  489;  3  CaL 
802 ;  4  Cal.  97, 300;  5 CaL  84,  366. 007 ;  8  Cal.  27.  77, 113, 303.  461 ;  9  Cal.  201, 
600: 10  Cal.  Ii2;  12  Cal.  148;  13  CaL  359.  Hoggs  «.  Merced  Mining  Co., 
14  Cal.  279;  16  Cal.34.%  .V91 ;  23  Cal.  11 ;  24  Cal.  268;  25  Cal.  545,  593;  viSCal. 
23;  Davis  v.  Davis.  30  Cal.  40S:  31  CaL  148;  86  Cal.  94;  38  CaL  300. 
43  Gal.  526. 697:  44  Cal.  162;  45  OaL  228. 

What  does  not  constitute.  3  Cal.  400;  6  Cal.  268, 531;  10  CaL  90, 172, 
589;  13  Cal.  494;  17  Cal.  401;  22  Cal.  468:  24  Cal.  288;  25  Cal.  147;  26  Cal. 
23;  Davis  v.  Davis,  28  CaL  175;  81  CaL  218;  86  CaL  686;  87  Cal.  40;  88 
CaL  119,  300, 428;  40  Cal.  429. 

Vide  estoppels  by  pleadings,  posU 

Subdivision  4.-1  Cal.  119;  8  CaL  898, 561;  11  Cal.  138;  83  CaL  287;  85 
CaL  556. 


629  INDIRECT  EVIDENCE.  $$  196a-1963 

Subdivision  6.-14  Cal.  634 ;  2S  Cal.  3d4, 373 ;  27  CaL  228 ;  90  Cal.  229. 901, 
909.  m,  630;  31  Gal.  14K;  82  <  al.  17*i;  33  Cal.  74, 448;  84  Cal.  265;  36  Cal.  28, 
230. 489;  37  Oal.  236,  389;  38  CaL  2Sa,  580;  89  Cal.  473;  40  Cal.  246, 28],  294 
4ldal.^U2».298:42Gal.968:43Oal.86.906:44OaL292:45Oal.l  8,439,485. 

Estoppel  ^7  pleadings.  12  CaL  191 ;  27  CaL  228 ;  30  Cal.  360;  37  Cal.  34. 

^  1963.     All  other  preflnrnptions  are  satigfactory,  if  ancontra- 
dieted.    They  are  denominated  dispntable   presamptione,  and  . 
may  be  controverted  by  other  evidence.    The  follonring  are  of 
that  kind: 

1.  That  a  person  is  innocent  of  crime  or  wrong. 

2.  That  an  onlawfal  act  was  done  with  an  unlawful  intent. 

3.  That  a  person  intends  the  ordinary  conseqaenoe  of  his 
Tolnntary  act 

4.  That  a  person  takes  ordinary  care  of  his  own  concerns. 

5.  That  evidence  wiUfolly  sappressed  would  be  adverse  if 
produced. 

6.  That  higher  evidence  would  be  adverse  from  inferior  being 
produced. 

7.  That  money  paid  by  one  to  another  was  due  to  the  latter. 

8.  That  a  thing  delivered  by  one  to  another  belonged  to  the 
latter. 

9.  That  an  obligation  delivered  up  to  the  debtor  has  been 
paid. 

10.  That  former  rent  or  installments  have  been  paid  when  a 
receipt  for  later  is  produced. 

11.  That  things  which  a  person  possesses  are  owned  by  him. 

12.  Tbat  a  person  is  the  owner  of  property  from  exercising 
acts  of  ownership  over  it,  or  from  common  reputation  of  his 
ownership. 

13.  That  a  person  in  possession  of  an  order  on  himself  for  the 
payment  of  money,  or  the  delivery  of  a  thing,  has  paid  the  money 
or  delivered  the  thing  accordingly. 

14.  That  a  person  acting  in  a  public  office  was  regularly  ap- 
pointed to  it. 

15.  That  official  duty  has  been  regularly  performed. 

16.  That  a  court  or  judge,  acting  as  such,  whether  in  thia 
state  or  any  other  state  or  country,  was  acting  in  the  lawful  ex- 
ercise of  his  jurisdiction. 

17.  That  a  judicial  record,  when  not  conclusive,  does  still  cor- 
rectly determine  or  set  forth  the  rights  of  the  parties 
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18.  That  all  matters  within  an  iesue  were  laid  before  the 
jary  and  passed  upon  by  them ;  and  in  like  manner,  that  all 
matters  within  a  snbmission  to  arbitration  were  laid  before  the 
arbitrators  and  passed  apon  by  them. 

19.  That  private  transactions  have  been  lair  and  regnlar. 

30.    That  the  ordinary  coarse  of  business  has  been  followed. 

21.  That  a  promissory  note  or  bill  of  exchange  was  given  or 
indorsed  for  a  snfScient  consideration. 

22.  That  an  indorsement  of  a  negotiable  promissory  note  or 
bill  of  exchange  was  made  at  the  time  and  place  of  making  the 
note  or  bill. 

23.  That  a  writing  is  tmly  dated. 

24.  That  a  letter  daly  directed  and  maildd  waF  received  in 
the  regular  course  of  the  mail. 

25.  Identity  of  person  from  identity  of  name. 

26.  That  a  person  not  heard  from  in  seven  years  is  dead. 

27.  That  acquiescence  followed  from  a  belief  that  the  thing 
acquiesced  in  was  conformable  to  the  right, or  fact. 

28.  That  things  have  happened  according  to  the  ordinary 
course  of  nature  and  the  ordinary  habits  of  life. 

29.  That  persons  acting  as  copartners  have  entered  into  a 
contract  of  copartnership. 

30.  That  a  man  and  woman  deporting  themselves  as  husband 
and  wife  have  entered  into  a  lawful  contract  of  marriage. 

31.  That  a  child  bom  in  lawful  wedlock,  there  being  no 
divorce  from  bed  and  board,  is  legitimate. 

32.  That  a  thing  once  proved  to  exist  continues  as  long  as  is 
usual  with  things  of  that  nature. 

33.  That  the  law  has  been  obeyed. 

34.  That  a  document  or  writing  more  tDan  thirty  years  old,  is 
genuine,  when  the  same  has  been  since  generally  acted  upon  as 
genuine,  by  persons  having  an  interest  in  the  queatiou,  and  its 
custody  has  been  satisfactorily  explained. 

35.  That  a  printed  and  published  book,  puiporiing  to  be 
printed  or  published  by  public  authority,  was  so  printed  or  pub- 
lished. 

36.  That  a  printed  and  published  book,  purporting  to  contain 
reports  of  cases  adjudged  in  the  tribunals  of  the  state  or  country 
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where-  the  book  is  {mbliahed,  ooDtaim  correct  reportB  of  sneh 


37.  That  a  trastee  or  other  pereoUf  whoee  duty  it  was  to  coq> 
Tey  real  prupertj  to  a  particohir  person,  has  actoalljr  conveyed 
to  him,  when  each  preaomption  is  neoeasary  to  perfect  the  title 
of  anch  peraon  or  his  aneceaaor  in  intereet. 

38.  The  aninlemxpted  use  by  the  pablie  of  land  for  a  bniial 
groand,  for  five  years,  with  the  consent  of  theowuer  and  without 
a  reservation  of  his  rights,  is  presamptive  evidence  of  his  iuten- 
lion  to  dedicate  it  to  the  public  for  that  purpose. 

39.  That  there  was  a  good  and  sufficient  consideration  for  a 
written  cootraei. 

40.  When  two  persons  perish  in  the-samfr  calamity,  such  as  a 
wreck,  a  battle  or  a  conflagration,  and  it  is  not  shown  who  died 
first,  and  there  are  no  particular  circumstances  from  which  it  can 
be  inferred,  sarvivfwship  is  presumed  from  the  piT>babiIities  re> 
suiting  from  the  strength,  age  and  sex,  according  to  the  follow- 
ing rales : 

FirBt — ^If  both  of  those  who  have  perished  were  under  the  age 
of  fifteen  years,  the  older  is  presumed  to  have -survived. 

Second — If  both  were  above  the  age-of  sixty,  the  younger  is 
presumed  to  have  siirvived. 

Tkird—H  one  be  under  fifteen  and  the  other  above-  sixty,  the 
former  is  presumed  to  have  survived. 

Fourth^-lt  both  be  over  fifteen  and  under  sixt^r  >nd  the  sexea 
be  different,  the  male  is  presumed  to  have  survived.  If  the  sexes 
be  the  same,  then  the  older. 

Fifth — ^If  one  be  under  fifteen  or  over  sixty,  and  the  other 
between  those  ages,  the  latter  is  presumed  to  have  survived. 

8eeK.  T.  C.  a  P.  11780;  and  Or.  a  a  P.  tW^ 
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CHAPTER  VI. 

INDISPENSABLE  EVIDENCE* 

SBCnON  1967.  Indispensable  eridence,  what. 

1968.  To  prove  usage,  peijuiy  and  treason,  more  than  one 

witness  required. 

1969  Will  to  bo  in  writing. 

1970.  How  revoked. 

1971.  Transfer  of  real  property  to  be  In  writing. 

1972.  Last  section  not  to  extend  to  certain  cases. 
1978.  Agreement  not  in  writing,  when  invalid. 
1974.  Bepresentation  of  credit  by  writing. 

I  1967.     The  law  makes  certain  evidence  necessary  to  the 
validity  of  particular  actu,  or  the  proof  of  particular  facta. 
N.  Y.  C.  C.  P.  f  1781 ;  Or.  C.  C.  P.  §  7CT. 

I  1968.  Pel  jury  and  treason  must  be  proved  by  testimony  of 
more  than  one  witness.  Treason  by  the  testimony  of  two  wit- 
nesses to  the  same  overt  act ;  and  perjury  by  the  testimony  of  two 
witnesses,  or  one  witness  and  corroborating  circumstances. 

See  N.  T.  C.  C.  P.  §  1782 ;  and  Or.  C.  C.  P.  S  768. 

^69.  A  last  will  and  testament,  except  when  made  by  a 
eoldie^in  actual  military  service,  or  by  a  mariner  at  sea,  is  in- 
valid,  unlSll^t  be  in  writing  and  executed  with  such  formalities 
as  are  reqaire^l|y  law.  Evidence,  therefore,  of  such  will  can- 
not be  received  wiN|nt  the  written  instrument  itself,  or  second- 
ary evidence  of  its  conlli||t8  in  the  cases  prescribed  by  law. 
N.  Y.  C.  C.  P.  « 1788;  Or.  C^«^«  769. 

I  1970.  A  written  will  cann^Si^o  revoked  or  altered  other- 
wise than  by  another  written  will  or£S^ther  writing  of  the  tes- 
tator, declaring  such  revocation  or  alterat!S|.  and  executed  with 
the  same  formalities  required  by  law  for  the  wH^tself ;  or  unless 
the  will  be  burned,  torn,  cancelled,  obliteratecS|r  destroyed, 
with  the  intent  and  for  the  purpose  of  revoking  the  sa^|^y  the 
testator  himself,  or  by  another  person  in  his  presence^v^^his 
direction  and  consent ;  and  when  so  done  by  another  person, 
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direction  and  consent  of  the  testator  and  the  fact  of  sueb  injary 
or  destmction  mast  be  proved  by  at  least  two  "nitnesses. 

S.  T.  C.  C.  P.  S  1784;  Or.  C.  C.  P.  f  770. 

Stat  1850, 177,  S 10  substantially  the  same,  adding  a  prorision  thatnoth- 
inj;  therein  contained  should  prevent  the  revocation  fmplled  bylaw.firom 
subsequent  changes  in  the  condition  or  circumstances  of  the  testator. 

^  1971.  No  estate  or  interest  in  real  property,  other  than  for 
leases  for  a  term  not  exceeding  one  year,  nor  any  tmst  or  power 
over  or  concerning  it,  or  in  any  manner  relating  thereto,  can  be 
created,  granted,  assigned,  surrendered  or  declared,  otherwise 
than  by  operation  of  law,  or  a  conveyance  or  other  instrument 
in  writing,  sabscribed  by  the  party  creating,  granting,  assigning, 
surrendering  or  declaring  the  same,  or  by  his  lawful  agent  there- 
unto authorized  by  writing. 

See  K.  Y.  C.  C.  P.  8  1785;  and  Or.  C.  C.  P.  g  771. 

2  Cal.  524, 603;  13  Cal.  132:  21  CaL  389, 809;  22  CaU 675;  40 €aL 481 ;  S5 
Cal.  481 ;  38  GaL  111.    Vide  S  1973, 5 :  Civil  Oode,  Hi  89%  1U9L 

^  197$8.  Th&  preceding  section  must  not  be  construed  to  ef- 
fect the  power  of  a  testator  in  the  disposition  of  his  real  property 
by  a  last  will  and  testament,  nor  to  prevent  any  trust  from  aris- 
ing or  being  extinguished  by  implication  or  operation  of  law, 
nor  to  abridge  the  power  of  any  court  to  compel  the  specific  per- 
formance of  an  agreement,  in  case  of  part  performance  thereof. 

N.  Y.  C.  C.  P.  ^  1786;  Or.  C.  C.  P.  »  772. 

Trusts.  21  Cal.  92 :  22  Cal.  575 ;  27  Cal.  119 ;  35  Cal.  481 ;  86  GaL  94. 

Part  performance.   1  Cal.  119, 207 ;  10  Cal.  150 ;  19  Cal.  447. 

^  1973.  In  the  following  cases  the  agreement  is  invalid,  un- 
less the  same  or  some  note  or  memorandum  thereof  be  in  writing 
and  subscribed  by  the  party  charged,  or  by  his  agent ;  evidence, 
therefore,  of  the  .agreement,  cannot  be  received  without  the 
writing  or  secondary  evidence  of  its  contents : 

1.  An  agreement  that  by  its  terms  is  not  to  be  perforaied 
within  a  year  from  the  making  thereof. 

2.  A  special  promise  to  answer  for  the  debt,  default  or  mis- 
carriage of  another,  except  in  the  cases  provided  for  in  section 
twenty -seven  hundred  and  ninety -four  of  the  civil  code. 

3.  An  agreement  made  upon  consideration  of  marriage,  other 
than  a  mutual  promise  to  marry. 


M 
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4.  An  agreement  for  the  sale  of  goods,  obattels  or  things  in 
action,  at  a  price  not  less  than  two  hundred  dollars,  onless  the 
buyer  accept  and  receive  part  of  sach  goods  and  chattels,  or  the 
evidences,  or  some  of  them,  of  snch  things  in  action,  or  pay  at  the 
time  some  part  of  the  purchase  money ;  bat  when  a  sale  is  made 
by  auction,  an  entry  by  the  auctioneer  in  his  sale  book,  at  the 
time  of  the  sale,  of  the  kind  of  property  sold,  the  terms  of  sale, 
the  price  and  the  names  of  the  purchaser  and  person  on  whose 
account  the  sale  is  made,  is  a  sufficient  memorandum. 

5.  An  agreement  for  the  leasing  for  a  longer  jMriod  than  one 
year,  or  for  the  sale  of  real  property  or  of  an  interest  therein ; 
and  such  agreement,  if  made  by  an  agent  of  the  party  sought  to 
be  charged,  is  invalid,  unless  the  authority  of  the  agent  be  in 
writing,  subscribed  by  the  party  sought  to  be  charged. 

See  N.  T.  C.  C.  P.  S 1789;  Or.C  C.  P.  S  775  tt  OsL  809,  «(d»  11624. 

SabdiTislon  2.-2  Cal.  166, 460. 485:  5  Cal.  285;  6  Cal.  102;  7  Cal.  33;  9 
Cal.  328 ;  12  Cal.  286, 311, 542 ;  18  Cal.  622 ;  22  Cal,  187 ;  27  Cal.  80 ;  29  Cal. 
150 ;  33  Cal.  121 ;  34  Cal.  673 ;  37  Cal.  534 ;  38  Cal.  133. 

Subdivision  4.— 1  Cal.  181, 415;  8  Cal.  140;  22  Cal.  103,539. 

Sabdi vision  5.-1  Cal.  98, 119 ;  2  Cal.  489 :  4  Cal.  90, 315:  6  Cal.  75;  9  Gal. 
181, 338 ;  24  Cal.  171 ;  37  Cal.  250, 529, 634 ;  38  Cal.  99 ;  39  CaL  109, 639.  Vide 
S  1971:  43  Gal.  459:  44  Cal.  691 :  45 OaL  78. 

^  1974.  No  evidence  is  admissible  to  charge  a  person  upon 
representation  as  to  the  credit  of  a  third  person,  unless  such 
representation,  or  some  memorandum  thereof,  be  in  writing,  and 
either  subscribed  bv,  or  in  the  hand  writing  of,  the  party  to  b6 
charged. 

N.  T.  C.  a  P.  S 1790*^  Or.  a  0.  P.  S  77tt» 
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CHAPTER  VII. 

CONCLUSIVE  OB  UNANSWERABLE  EVIDENCE. 

Sbotion  1978.    Concliuive  or  nnanswerable  evidence. 

^  1978.     No  evidence  is  by  law  made  concloaive  or  ananavrer' 
able,  Quleee  so  declared  by  tbis  coda, 
N.T.O.CP.Iim. 
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fl  1981-1989  PRODUCTION  OF  KYIDENCE.  106 

» 

TITLE   III. 

OP  THE  PRODUCTION  OF  EVIDENCE. 

Chapter       I.    Bt  whom  to  be  produced. 
II.    Means  of  production. 
III.    Manner  of  production. 


CHAPTER  I. 

BY  WHOM  TO  BE  PRODUCED. 

Section  1961.    Evidence  to  be  produced,  hj  whom. 
1962.    Writing  altered,  who  to  explain. 

^  1981.  The  party  holding  the  affirmative  of  the  idsue  ronst 
produce  the  evidence  to  prove  it ;  therefore,  the  burden  of  proof 
lies  on  the  party  who  would  be  defeated  if  no  evidence  were 
given  on  either  fdde. 

N.  Y.  C.  C.  P.  8 17M;  Or.  C.  C.  P.  g  777. 

8  Cal.  SI ;  15  CaL  09 ;  26  Cal.  eOft.    Vide  §  2061,  sabdlrision  8. 

^  1989.  (^  448.)  The  party  producing  a  writing  as  genuine 
which  has  been  altered,  or  appears  to  have  been  altered,  after  its 
execntion,  in  a  part  material  to  tlie  question  in  dispute,  must  ac 
count  for  the  appearance  or  alteration.  He  may  show  that  the 
alteration  was  made  by  another,  without  hie  concurrence,  or  was 
made  with  the  consent  of  the  parties  affected  by  it,  or  otherwise 
properly  or  innocently  made,  or  that  the  alteration  did  not 
change  the  meaning  or  language  of  the  instrument.  If  he  do 
that,  he  may  give  the  writing  in  evidence,  but  not  otherwise. 

N.  Y.  C.  C.  P.  1 1794;  Or.  C.  C.  P.  8 778. 

Stat.  1851, 123,  inserted  the  words,  **  and  such  alteration  is  not  noted  on 
the  writing."  between  '"dispute"  and  ''most  account;**  also  omitted 
words  in  italics. 
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CHAPTER  II. 

MEANS  OP  PRODUCTION. 

Seottoit  1985.  Sabposna  fbr  witness  defined. 

1986.  Subpoena,  how  issued. 

1987.  Subpoena,  how  serred. 

1988.  How,  if  witness  be  concealed. 

1989.  When  a  witness  is  compelled  to  attend. 

1990.  Person  present  compelled  to  testify. 

1991.  Disobedience,  how  punished. 

1992.  Forfeiture  therefor 

1993.  Warrant  may  issue  to  bring  witneB8»  when. 

1994.  Contents  of  warrant. 

1995.  If  witness  be  a  prisoner,  how  brought. 
1998.  On  whose  motion.  . 

1997.    How  examined. 

^  1985.  (^  402.)  The  process  by  which  the  attendance  of  a 
witness  is  required  is  a  subpoena.  It  is  a  writ  or  order  directed 
to  a  person  and  requiring  his  attendance  at  a  particular  time  and 
place  to  testify  as  a  witness.  It  may  also  require  him  to  bring 
with  him  any  books,  documents  or  other  things  under  his  control 
which  he  is  bound  bj  law  to  produce  in  evidence. 

N.  Y.  C.  C.  P.  §  1795;  Or.  C.  C.  P.  S  779. 

Stat.  1855, 197,  read ;  *'A  sabpoBoa  may  require  not  only  the  attend- 
ance of  the  person  to  whom  it  is  directed,  at  a  particular  time  and 
glace,  to  testify  as  a  witness,  but  may  also  require  him  to  bring  any 
ooks,  docaments,  or  other  things  under  his  ccyitrol,  to  be  used  as  evi- 
dence. No  person  shall  be  required  to  attend  as  a  witness  before  any 
court,  judge,  justice,  or  any  other  oflBcer  out  of  the  county  in  which  he 
resides,  unless  the  mstance  be  less  than  thirty  miles  Arom  his  place  of 
residence  to  the  place  of  trial." 

Stat.  1851, 115,  substantially  same  as  stat.  1865,  omitdng  the  last  clause 
beginning  with  the  word  *'  unless.*' 

0  1986.     (^  403.)    The  subpoena  is  issued  as  follows : 
1.    To  require  attendance  before  a  court,  or  at  the  trial  of  an 
isdne  therein,  it  is  issued  under  the  seal  of  the  court  before 
which  the  attendance  is  required,  or  in  which  the  issue  is  pend- 
ing. 

8.    To  require  attendance  out  of  the  court,  before  a  judge, 
justice  or  other  officer  authorized  to  administer  oaths  or  take  testi- 
C.  C.  P.-54c 
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mony  in  any  matter  under  the  laws  of  this  state,  it  is  issoed  bv 
the  judge,  jastice  oir  any  other  officer  before  whom  the  attend- 
ance is  required. 

3.  To  require  attendance  before  a  eommisrioner  appointed  to 
take  testimony  by  a  court  of  a  foreign  country,  or  of  the  United 
States,  or  of  any  other  state  in  the  United  States,  or  of  any  other 
district  or  county  within  this  state,  or  before  any  officer  or  offi- 
cers empowered  by  the  laws  of  the  United  States  to  take  testi- 
mony, it  may  be  issued  by  any  judge  or  justice  of  the  peace  iu 
places  within  their  respective  jurisdiction  ;  with  like  power  to 
enforce  attendance,  and,  upon  certificate  of  contumacy  to  said 
court,  to  punish  contempt  of  their  process,  as  such  judge  or 
justice  could  exercise  if  the  subpoena  directed  the  attendance  of 
the  witness  before  their  courts  iu  a  matter  pending  therein. 

See  N.  Y.  C.  C.  P.  « 1797;  and  Or.  C.  C.  P.  {  780. 

Stat.  186iMt.  70S. 

Stat.  1859, 218,  inserted  in  sa1)dl vision  1,  the  words,  *'  in  the  name  and  " 
netween  "issued*'  and  ''under";  also  omitted  ftom  subdivision  3.  the 
words.  *'or  befere  any  officer  or  officers  empowered  by  tbe  laws  ox  the 
United  States  to  take  testimony." 

Stat.  1851, 115,  was  same  as  stat.  18S9,  inserting  instead  of  subdivision  S, 
the  words;    '*3d.    To  require  attendance  before  a  commissioner  ap- 

Eointed  to  take  testimony  by  a  court  of  any  other  state  or  county,  it  may 
e  issued  by  any  Judge  or  justice  of  the  peace,  in  places  within  their  re- 
spective Jurisdictions." 

$  1987.  (^  404.)  The  service  of  a  subpcona  is  made  by 
showing  the  original  and  delivering  a  copy,  or  a  ticket  contain- 
ing its  substance,  to  the  witness  personally,  giving  or  offering  t-o 
him  at  the  same  time,  if  demanded  by  him,  the  fees  to  which  he 
is  entitled  for  travel  to  and  from  the  place  designated,  and  one 
day's  attendance  there.  The  service  must  be  made  so  as  to  cUloio 
the  witness  a  reasonable  time  for  preparation  and  travel  to  the 
place  of  attendance.    Such  service  may  be  made  by  any  person. 

See  Or.  C.  C.  P.  S  782. 

^  1988.  ($  405.)  If  a  witness  is  concealed  in  a  building  or 
vessel,  so  as  to  prevent  the  service  of  a  subposna  upon  him,  any 
court  or  judge,  or  any  officer  issuing  the  subpoena,  may,  upon 
proof  by  affidavit  of  the  concealment,  and  of  the  materiality  of 
the  witness,  make  an  order  that  the  sheriff  of  the  county  serve 
the  subpcena ;  and  the  sheriff  must  serve  it  accordingly,  and  for 
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tfaftt  parpoee  may  break  into  the  bailding  or  yesiel  where  the 
wiCnesB  is  concealed. 
See  Or.  C.C.  P.  1781 

^  1989.  (^  402.)  A  witness  is  not  obliged  to  attend  as  a 
witness  before  any  conrt,  jadge,  jastice  or  any  other  ofiBcer,  out 
of  the  county  in  which  he  resides,  unless  the  distance  be  less 
than  thirty  miles  from  his  place  of  residence  to  the  place  of  trial. 

See  Or.  C.  C.  P.  §  785. 
Vid«  S  1965  and  note. 

^  1990.  (^  406.)  A  person  present  in  court,  or  before  a 
judicial  officer,  may  be  required  to  testify  in  the  same  manner  as 
if  he  were  in  attendance  upon  a  subpoena  issued  by  such  court  or 
officer.  * 

Or.CC.P.STSl 

^  1991.  (^  409.)  Disobedience  toa  subpcsna,  or  ajrefneal 
to  be  sworn,  or  to  answer  as  a  witness,  or  to  subscrioe  an  affi- 
davit or  deposition  when  required,  may  be  punished  as  a  con- 
tempt by  the  court  or  officer  issuing  the  subpoBua  or  requiring 
the  witness  to  be  sworn ;  and  if  the  witness  be  a  party,  his  com- 
plaint or  answer  may  bo  stricken  out. 

Or.  C.C.  P.  S787. 

Stat  1851, 116,  read :  *'  His  complaint  may  be  dismissed  or  his  answer 
stricken  out.'* 

S5  Cal.  96. 

^  199^  (}  410.)  A  witness  disobeying  a  subpoena  also  for- 
feits to  the  party  aggrieved  the  sum  of  one  hundred  dollars,  and 
all  damages  which  he  may  sustain  by  the  failure  of  the  witness 
to  attend,  which  forfeiture  and  damages  may  be  recovered  in  a 
civil  action. 

Or.  C.  C.  P.  il  788  reads  fifty  dollars. 

$  1993.  (}  411.)  In  case  of  failure  of  a  witness  to  attend, 
the  court  or  officer  issuing  the  subpoena,  upon  proof  of  the 
service  thereof,  and  of  the  failure  of  the  witness,  may  issue  a 
warrant  to  the  sheriff  of  the  county  to  arrest  the  witness  and 
bring  him  before  the  court  or  officer  where  his  attendance  was 
required. 

Or.  0.  C.  P.  S  789. 
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(  1994*  Every  warrant  of  oommitment,  iesaed  by  a  court  or 
ofSoer  pareaant  to  this  chapter,  mast  specify  therein,  particolarly^- 
the  cause  of  the  oommitment,  and  if  it  be  for  refusing  to  answer 
a  qaestion,  soch  question  mnst  be  stated  in  the  warrant.  And 
every  warrant  to  arrest  or  commit  a  witness,  pursuant  to  thi? 
chapter,  must  be  directed  to  the  sheriff  of  the  county  where  the 
witness  may  be,  and  must  be  executed  by  him  in  the  same  man- 
ner as  process  issued  by  the  district  court 

N.  T.  C.  G.  P.  S  180»;  Or.  C.  G.  P.  S  790. 

^  1995.  (^  412.)  If  the  witness  be  a  prisoner,  confined  ^a  a 
jail  or  prfwn  within  this  state,  an  order  for  his  examination  in 
the  prison  upon  deposition,  or  for  bis  temporary  removal  and 
production  before  a  court  or  officer  for  the  purpose  of  being 
orally  examined,  may  be  made,  as  follows : 

1.  By  the  court  itself  in  which  the  action  or  special  proceed- 
ing is  pending,  unless  it  be  a  justice's  court. 

2.  By  a  justice  of  the  supreme  court,  judge  of  the  district 
court,  or  county  judge  of  the  county  where  the  action  or  proceed- 
ing is  pending,  if  pending  before  a  justices  court  or  before  a 
judge  or  other  person  out  of  court 

Bee  Or.  C.  C.  P.  S  791. 

Stat.  1851, 116,  inserted  the  words,  "for  any  other  canse  than  a  sentence 
for  felony  "  between  *'  state  "  and  an  **order." 

^  1996.  ($  413.)  Such  order  can  only  be  made  on  the  motion 
of  a  party y  upon  affidavit  showing  the  nature  of  the  action  or 
proceeding,  the  testimony  expected  from  the  witness,  and  its 
materiality. 

^  199T*  (}  414.)  If  the  witness  be  imprisoned  in  the  county 
where  the  action  or  proceeding  is  pending,  his  production  may 
be  required.  In  all  other  cases  bis  examination,  when  allowed, 
must  be  taken  upon  deposition. 

Stat  1851, 116,  Inserted  the  words.  **and  fbr  a  cause  othor  than  a  sen* 
tence  for  felony,"  between  **peQdiiiK'*  and  **  his  producUon." 
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4JITX0LB         I.     HODB  OV  TAJUVG  THB  TJBSTIICOHT  OT  WITHXBeBS. 
II.     AjTFIDAVITS. 

III.  Depositions. 

IV.  Manner  or  taxino  depositions  out  ov  the 

BTATE. 

y.    Manner  or  taking  depositions  in  the  state. 
YI.    Generai.  rules  or  examination. 


ARTICLE  L 

MODE  OF  TAKING  THE   TESTIMONY  OF  WITNESSES, 

Section  2002.  Testimony,  in  what  mode  taken. 

2003.  Affidavit  dedned. 

2004.  A  deposition  defined. 

2005.  Oral  examination  defined. 

2006.  Deposition,  how  taken. 

^  200a.    The  testimony  of  witnesses  is  taken  in  three  modes : 
i.    By  affidavit. 

2.  By  deposition. 

3.  By  oral  examination. 

N.  T.  C.  C.  P.  11809;  Or.  G.  0.  P.  1 793. 

^  2003.    An  affidavit  is  a  written  declaratioih  'nnder  oath, 
made  withont  notice  to  the  adverse  party. 
K.  Y.  C.  C.  P.  1 1810i  Or.  0.  G.  P.  S  793. 

^  9004.  A  deposition  is  a  written  declaration  nnder  oath, 
tuade  upon  notice  to  the  adverse  party  for  the  parpose  of  en- 
abling him  to  attend  and  cross-examine. 

N.  Y.  C.  0.  P.  §  1811 ;  Or.  C.  C.  P.  §  794. 
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^  S005.  An  oral  examination  is  an  examination  in  presence 
of  the  jury  or  tribunal  which  is  to  decide  the  fact  or  act  apon  it, 
the  testimony  being  heard  by  the  jary  or  tribunal  from  the  lips 
of  the  witness. 

N.  Y.  C.  C.  P.  S  1812;  Or.  C.  C.  P.  8 ISS. 

^  9000.  Depositions  must  be  taken  in  the  form  of  question 
and  answer,  and  the  words  of  the  witness  must  be  written  down, 
unless  tlie  parties  asfree  to  a  different  mode. 

N.  Y.  C.  C.  P.  S  1813;  Or.  C.  C.  P.  S  7W. 
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ARTICLE  II. 

AFFIDAVITS. 

SBOnON  2009.  Affidavits  and  depoeitionSi  how-taken.  *    . 

2010.  Evidence  of  publication,  what. 

2011.  Where  filed. 

2012.  Affidavits  to  be  used  in  this  state,  before  whom  may 

be  taken  in  this  state. 
^13.    If  made  in  another  state  of  the  United  States,  before 

whom  taken. 
2014.    If  made  in  a  foreign  country,  before  whom  taken. 
2016.    Certificate  of  the  clerk,  if  taken  before  a  Judge  of  a 

court  out  of  this  state. 

^  3009.  An  affidavit  may  be  used  to  verify  a  pleading  or  a 
paper  iu  a  special  proceeding,  to  prove  the  service  of  a  summons, 
notice  or  other  paper  in  an  action  or  special  proceeding,  to  obtain 
a  provisional  remedy,  the  examination  of  a  witness,  or  a  stay  of 
proceedings,  or  upon  a  motion,  and  in  any  other  case  expressly 
permitted  by  some  other  provision  of  this  code. 

K.  Y.  C.  0.  P.  S 1815;  See  Or.  C.  C.  P.  SS  798  799. 

^  dOlO.  Evidence  of  the  publication  of  a  document  or  notice 
required  by  law,  or  by  an  order  of  a  court  or  judge,  to  be  pub- 
lished in  a  newspaper,  may  be  given  by  the  affidavit  of  the  prin- 
ter of  the  newspaper,  or  his  foreman  or  principal  clerk,  annexed 
to  a  copy  of  the  document  or  notice,  specifying  the  times  when 
and  the  paper  in  which  the  publication  was  made. 

N.  T.  C.  C.  P.  S 1817 ;  Or.  0.  C.  P«  8  800. 

S7Cal.458. 

If  such  affidavit  be  made  in  an  action  or  special  pro- 
ceeding peniI!9!9«iii^^ourt,  it  may  be  filed  with  the  court  or  a 
clerk  thereof.  If  not8<^!!Sitji4^nay  be  filed  with  the  clerk  of 
the  county  where  the  new8paperi^Mi«ii^^[n  either  case  the 
original  affidavit,  or  a  copy  thereof  certified  b^ij^«n^^>rclerk 
having  it  in  custody,  is  primary  evidence  of  the  facts  stated 
N.  Y.  C.  C.  P.  S  1818 ;  Or.  C.  C.  P.  S  801. 
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^  $8019.  ($  424.)  An  affidavit  to  be  used  before  any  conrt. 
jndge  or  officer  of  this  state,  may  be  taken  before  any  judge  or 
clerk  of  any  court,  or  any  justice  of  the  peace  or  notary  pnblic  in 
this  state. 

UCaLM. 

. 

iPl3.  ($  425.)  An  affidavit  taken  in  another  state  of  thd 
UuitedilNl^jto  be  nsed  in  this  state,  must  be  taken  before  a 
commissioneru^^i^nted  by  the  governor  of  this  state  to  take  affi- 
davits and  depositionl^lliiiv^  other  sttttOi  or  before  any  jadge  of 
a  court  of  record  having  a  seS^ 

f  a014r.  ($  426.)  An  affidavit  takelMi^^reign  country,  to 
be  nsed  in  this  state,  must  be  taken  before  an^N^iMsador,  min- 
ister consul,  or  vice-consul  of  the  United  States,  ori)M|^any 
judge  of  a  court  of  record  having  a  seal  in  such  foreign  count 

(  9015.  (^  427.)  When  an  affidavit  is  taken  before  a  judge 
of  a  court  in  another  state,  or  in  a  foreign  country,  the  genuine- 
ness of  the  signature  of  the  judge,  the  existence  of  the  court  and 
the  fact  that  such  judge  is  a  member  thereof,  must  be  certified  by 
the  clerk  of  the  court,  under  the  seal  tbereot. 
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AKTIOLE  IIL 

DEPOSITIONS. 

8EOTioir-2019.    Deposition,  when  used. 

2020.  Testimony  of  a  witness  oat  of  the  state>  when  taken. 

2021.  In  the  state,  when  taken. 

^  2019.  In  all  cases  other  than  those  mentioned  in  section 
two  thousand  and  nine,  where  a  written  declaration  under  oath 
is  used,  it  must  be  a  deposition  as  prescribed  bj  this  code. 

N.  Y.  C.  C.  P.  §  1819;  Or.  C.  C.  P.  8  802. 

$  »oao.  ($  432.)  The  tesUmonj  of  a  witness  oat  of  the 
state  may  be  taken  by  deposition,  in  an  action,  at  any  time  after 
tbe  service  of  the  summons  or  the  appearance  of  the  defendant ; 
and,  in  a  special  proceeding,  at  any  time  after  a  qaestion  of  fBuGb 
has  arisen  therein. 

Or.  C.  C.  P.  8 1 


9031.  (^  428.)  The  testimony  of  a  witness  in  this  state 
m^be  taken  by  deposition,  iu  an  action,  at  any  time  after  the 
servic^if  tbe  summons  or  the  appearance  of  tbe  defendant ;  and 
in  a  specia^i^oceeding,  after  a  qaestion  of  fact  has  arisen  therein, 
in  the  followii 

1.  When  the  ^^iiess  is  a  party  to  the  action  6r  proceedings 
or  a  person  for  whos^i^rpediate  benefit  the  action -or  proceeding 
is  prosecuted  or  defends 

2.  When  the  witness  resOl^ont  of  the  coonty  in  which  his. 
testimony  is  to  be  used. 

3.  When  the  witness  is  about  to  IH^ye  the  county  where  the 
action  is  to  be  tried,  and  will  probably  coili(inae  absent  when  the 
testimony  is  required. 

4.  When  the  witness,  otherwise  liable  to  ai^Sisd  the  trial,  is 
nevertheless  too  infirm  to  attend.  ^i^ 

5.  When  the  testimony  is  required  upon  a  ino£u>n,  o^n  any 
other  case  where  the  oral  examination  of  the  witness  ^i^^^ 
required. 

See  Or.  C.  C.  P.  §  804. 
8  Gal.  25, 383;  29  Cal.  619. 
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AETIOLE  IV. 

MANNER  or   TAKING  DEPOSITIONS  OUT  Of  THE   STATK. 

BBOiiozr  2024.  Testimony  of  witness  out  of  state  taken  upon  com- 
mission issued  under  seal,  upon  notice.  To  'whom 
to  issua 

2025.  Proper  interrogatories  may  be  prepared,  or  may  bo 

waived  by  the  parties. 

2026.  Authorities  and  duties  of  commissioner 

2027.  Trial,  when  postponed  for  reason  of  non-return  <  f 

commission. 
2023.    Deposition,  by  whom  used. 

jO^^.  (^  433.)  The  deposition  of  a  witness  out  of  tbis 
state  mS^ti^akea  upon  commission,  issued  from  the  coart, 
under  the  sealo^hi^jmirt,  upon  an  order  of  the  judge  or  coart, 
or  county  judge,  on  to^^g^jjcation  of  either  party,  upon  five 
days  previous  notice  to  the  other^i^nnst  be  issued  to  a  person 
agreed  upon  by  the  parties,  or  if  they  d<^!Mi^||jree,  to  any  jud^e 
or  justice  of  the  peace,  or  commissioner,  selecteo^«^||eofiicer 
issuing  it. 

Or.  aG.P.S§80e,8(r7. 

Stat.  18&1, 119,  read :  *'  any  Judge  or  justice  of  the  peace  selected  by  the 
officer  granting  the  commlBSion,  or  to  a  commissioner  appointed  by  the 
governor  of  tms  state  to  take  affidavits  and  depositions  In  other  states.'* 

27  Gal.  377. 

$  ^35.  (^  434.)  Such  proper  interrogatories,  direct  and 
cross,  as  the  respective  parties  may  prepare  to  be  settled,  or  if  the 
parties  disagree  as  to  their  form,  by  the  judge  or  officer  granting 
the  order  for  the  commission,  at  a  day  fixed  in  the  order,  may  be 
annexed  to  the  commission  ;  or,  when  the  parties  agree  to  that 
mode,  the  examination  may  be  without  written  interrogatories. 

Or.  C.C.P.$808. 

^  3036.  ((  435:)  The commis&ionmnst  authorize  the  com- 
missioner to  administer  an  oath  to  the  witness,  and  to  take  his 
deposition  in  answer  to  the  interrogatories,  or  when  the  examin- 
ation is  to  be  without  interrogatories,  in  respect  to  the  question 
in  dispute,  and  to  certify  the  deposition  to  the  court,  in  a  sealed 
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envelope,  directed  to  the  clerk  or  other  persons  designated  or 
agreed  npon,  and  forwarded  to  him  by  mail  or  other  nsaal  channel 
of  conveyance. 

Or.C.C.P.fSOa. 
27  Cal.  372. 

^  ^027.  (^  436.)  A  trial  or  other  proceeding  must  not  be 
postponed  by  reason  of  a  commission  not  retomed,  except  upon 
evidence,  satisfactory  to  the  conrt,  that  the  testimony  of  the  wit- 
ness is  necessary,  and  that  proper  diligence  has  been  used  to  ob* 
tain  it. 

Or.  G.  G.  P.  I  m, 

2  Gal.  096. 

^  ao$88.  The  deposition  mentioned  in  this  article  may  be 
used  by  either  party  on  the  trial  or  other  proceeding,  against  any 
other  party  giving  or  receiving  the  notice,  subject  to  all  just  ox- 
ceplions. 

N.T.  C.C.F.S18B8. 
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ARTICLE  V. 

MANNER  OF  TAKING   DEPOSITIONS  IN  THIS  STATE. 

Sbction  2031.    Depositioiis  may  be  taken  before  a  Judge,  ete.,  npon 

notice  to  the  adverse  party. 
2032.    Manner  of  taking  depositions.    May  be  used  by 

either  party  on  the  trial. 
2083.    When  deposition  excluded. 

2034.  A  deposition  once  taken  may  be  read  at  any  time. 

2035.  Deposition  in  this  state  to  be  used  in  other  states. 

2036.  How  to  procure  witness  upon  commission. 

2037.  How,  if  no  commission. 
2088.    Deposition,  how  taken 

^  2031.  (^  429.)  Either  party  may  have  the  deposition 
taken  of  a  witness  in  this  state,  in  either  of  the  cases  mentioned 
in  section  two  thousand  and  twenty-one,  before  a  judge  or  officer 
authorized  to  administer  oaths,  on  serving  upon  the  adveree 
party  previous  notice  of  the  time  and  place  of  examination, 
together  with  a  copy  of  an  affidavit,  showing  that  the  case  is 
within  that  section.  Such  notice  must  be  at  least  five  days, 
adding  also  one  day  for  every  twenty-five  miles  of  the  distance 
of  the  place  of  examination  from  the  residence  of  the  person  to 
whom  the  notice  is  given,  unless,  for  a  cause  shown,  a  judge,  by 
order,  prescribe  a  shorter  time.  When  a  shorter  time  is  pre- 
scribed, a  copy  of  the  order  must  be  served  with  the  notice. 

See  Or.  C.  C.  P.  S  811. 

Stat  1859. 218,  read :  '*  Or  clerk,  or  any  Jastice  of  the  peace,  or  notary 
pabUc  in  this  state,*'  instead  of  "or  officer  authorized  to  adminisicr 
oaths;"  also  Inserted  between  **that  section"  and  **8ach  notice'*  the 
ivords :  '^At  any  time  during  the  forty  days^  immediately  after  the  strviee 
qf  the  summons  ly  publication  has  been  completed^  and  at  any  time  there- 
after, when  the  d^endant  has  not  appeared^  the  notice  required  by  this  seC' 
tton  may  be  served  on  the  clerk  of  the  court  where  the  action  {spending, 

Stat.  1851, 118,  was  same  as  stat  1859  omitting  the  last  words  Inserted 
supra. 
2  Gal.  383:  8 id.  94;  5 id.  444;  6id.  898;  9id.  168;  17  id.  37:  43<:ial.  485. 

^  9033.  (^  430.)  Either  party  may  attend  the  examination 
and  put  such  questions,  direct  and  cross,  as  may  be  proper.  The 
deposition,  when  completed,  must  be  carefully  read  to  the  wit- 
ness and  corrected  by  him  in  any  particular,  if  desired ;   it  must 
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then  be  sabscribed  by  tbe  witness,  certified  by  the  jadge  or  ofiScer 
taking  the  deposition,  inclosed  in  an  envelope  or  wrapper,  sealed 
and  directed  to  tbe  clerk  of  the  court  in  which  the  action  is  pend- 
ing, or  to  sach  person  as  tbe  parties  in  writing  may  agree  upon, 
and  either  delivered  by  the  jadge  or  officer  to  tbe  clerk  or  sucli 
person,  or  transmitted  through  the  mail  or  by  some  safe  private 
opportunity ;  and  thereupon  such  deposition  may  be  used  by 
either  party  upon  tbe  trial  or  other  proceeding  against  any  party 
giving  or  receiving  tbe  notice,  subject  to  all  legal  exceptions ;  but 
if  tbe  parties  attend  at  the  examination,  no  objection  to  tbe  form 
of  an  interrogatory  shall  be  made  at  tbe  trial,  unless  the  same 
was  stated  at  the  time  of  the  examination.  If  the  deposition  be 
taken  under  subdivisions  two,  three  and  four,  of  section  two 
thousand  and  twenty-one,  proof  must  be  made  at  the  trial  that 
the  witness  continues  absent  or  infirm,  or  is  dead.  The  deposi- 
tion thus  taken  may  be  also  read  in  case  of  the  death  of  the 
witness. 

Stat.  1851. 119,  Inserted  the  words :  "  by  affidavit  ororal  testimony,"  be- 
tween "  proof,"^  and  "  must  be  made  at  the  trial/' 

2 Cal. 383;  3  Cal.  M;  6 Cal.  17, 559;  9  Cal.  68;  14  CaL  542;  18  Cal.  330;  19 
Cal.  t)83 ;  22  Cal.  42 ;  27  Cal.  873. 

^  9033.  Nothwitbstanding  the  taking  of  a  deposition,  it  may 
be  excluded  from  tbe  case  upon  proof  that  sutticient  notice  was 
not  given  to  the  party  against  whom  it  is  offered  to  enable  him 
to  attend  the  taking  thereof,  or  that  the  taking  was  not  in  all  res- 
pects fair. 

N.  T.  0.  0.  P.  S  1831. 

$  9034k*  (^  431.)  When  a  deposition  has  been  once  taken, 
it  may  be  read  by  either  party  in  any  stage  of  the  same  action  or 
proceeding,  or  in  any  other  action  between  the  same  parties  upon 
the  same  subject,  and  is  then  deemed  the  evidence  of  the  party 
reading  it. 

Or.  C.  C.  P.  §  819. 

seal.  575;  14  Cal.  542. 

.$  9035.  Any  party  to  an  action  or  special  proceeding  in  a 
court,  or  before  a  judge,  of  a  sister  state,  may  obtain  the  testi- 
mony of  a  witness  residing  in  this  state,  to  be  used  in  such  action 
or  proceeding,  in  the  cases  mentioned  in  the  next  two  sections. 

N.  Y.  C.  C.  P.  §  1833 

C.  C.  Pi— 5&. 
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^  9030.  If  a  commiasioD  to  take  sach  testimony  htm  been 
issned  from  the  court  or  judge  before  whom  snch  action  or  pro- 
ceeding is  pending,  on  producing  the  commieeion  to  a  district  or 
a  conntj  jadge,  with  an  affidavit  satisfactory  to  him  of  the  ma- 
teriality of  the  testimony,  he  may  issne  a  subpoena  to  the  witness, 
requiring  him  to  appear  and  testify  before  the  commissioner 
named  in  the  commissioui  at  a  specified  time  and  place. 

N.T.  C.C.P.51884. 

^  9037.  If  a  commission  has  not  been  issued,  and  it  appeam 
to  a  district  (or)  county  judg&  or  justice,  by  affidavit  satisfkctory 
to  him — 

1.  That  the  testimony  of  the- witness  is  material  Uy  either 
party. 

2.  That  a  commission  to  take  the  testimony  of  such  witness 
has  not  been  issued. 

3.  That,  according  to  the  law  of  the  state  where  the  action  or 
special  proceeding  is  pending,  the  deposition  of  a  witness  taken 
under  such  circumstance,  and  before  such  judge  or  justice,  will  be 
received  in  the  action  or  proceeding — 

He  must  issue  his  subpcsna,  requiring  the  witness  to  appear 
and  testify  before  him  at  a  specified  time  and  place. 
N.T.C.  C.P.S1835w 

^  9038.  Upon  the^  appearance  of  the  intness,  the  judge  or 
justice  must  cause  his  testimony  to  be  taken  in  writing,  and  must 
certify  and  transmit  the  same  to  the  court  or  judge  before  whom 
the  action  or  proceeding  is  pending,  in  snch  manner  as  the  law  of 
that  state  requires. 

XI.T.0.0.P.il8afti 
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ABTICLE  VI. 

OINSRAL  RULES  OF  EXAMINA.TION. 

Oaonott  2042.  Order  of  proof,  how  regulated. 

2013.  Witnesies  not  under  examination  may  be  exohided. 

2044.  Court  may  control  mode  of  interrogation. 

2046.  Direct  and  cross-examination  defined. 

2046.  Leading  question  defined. 

2047.  When  witness  may  refresh  memory  from  notes. 

2048.  Cross-examination,  as  to  what. 

2049.  Party  producing  not  allowed  to  lead  witness. 

2050.  Witness,  how  examined.    When  re-examined. 

2051.  How  impeached. 
2062.  Same. 

2058.    Evidence  of  good  character,  when  allowed. 
2054.    Writing  shown  to  witness  may  be  inspected  by 
adrerse  party. 

^  9049.  The  order  of  proof  mast  be  regulated  by  the  soaod 
discretion  of  the  coart.  Ordinarily,  the  party  beginning  the 
case  must  exhaust  his  eyidence  before  the  other  party  begins. 

N.  Y.  C.  C.  P.  S 1837;  Or.  G.  G.  P.  §  820. 

5  Gal.  137;  6  Gal.  170;  8  Gal.  49;  15  GaL  199;  2S CaL€06;  27  Gal.  248;  S3 
Gal.  608;  97  Gal.  438. 

FidfsSX  2045, 2054). 

§  S043.  If  either  l>arty  reqaires  it,  the  judge  may  exclude 
from  the  court-room  any  witness  of  the  adverse  party,  not  at 
the  time  under  examioationr  so  that  he  may  not  hear  the  testimony 
of  other  witnesses. 

N.  T.  C.  C.  P.  k  1838;  Or.  C.  O.  P.  i  82L 

• 

$  ^044.  The  court,  must  exercise  a  reasonable  control  over 
the  mode  of  interrogation,  so  as  to  make  it  as  rapid,  as  distinct, 
as  little  annoying  to  the  witness  and  as  effective  for  the  extraction 
of  the  truth  as  may  be ;  but  subject  to  this  rule— the  parties  may 
put  such  pertinent  and  legal  questions  as  they  see  fit.  The  court, 
howeyer,  may  stop  the  production  of  further  evidence  npon  any 
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particalar  point  'wheu  the  evidence  npou  it  ie  already  bo  fall  at 
to  preclade  reasonable  doabt. 

N.  Y.  C.  C.  P.  §  1840;  Or.  C.  C.  P.  « 821 
Vids  SS  2065, 2066. 

^  3045.  Tbe  ezaminatiou  of  a  witness  by  the  party  produc- 
ing him  is  denominated  the  direct  examination ;  tbe  examination  ^ 
of  the  same  witness,  upon  the  same  matter,  by  the  adverse  party, 
the  cross-examination.  The  direct  examination  most  be  com- 
pleted before  the  cross-examination  begins,  nnless  the  court 
otherwise  direct. 

N.  Y.  C.  C.  P.  a  1841;  Or.  O.  C.  P.  S  824. 
Ft(2e  82042. 

^  3046.  A  question  which  suggests  to  the  witness  the  answer 
which  the  examining  party  dcdres,  is  denominated  a  leading  or 
fiugg^Btive  question.  On  a  direct  examination,  leading  questions 
are  not  allowed,  except  in  the  sound  discretion  of  the  court, 
under  special  circumstances  making  it  appear  that  the  interests  of 
justice  require  it 

17.  Y.  C.  C.  P.  S 1842;  Or.  C.  C.  P.  g 82fi. 

^  J804T.  A  witness  is  allowed  to  refresh  his  memory  respect- 
ing a  fact,  by  anything  written  by  himself  or  under  his  direction 
at  the  time  when  the  fact  occurred  or  immediately  thereafter,  or 
at  any  other  time  when  the  fact  was  fresh  in  bis  memory  and  he 
knew  that  the  same  was  correctly  stated  in  the  writing.  But  in 
such  case,  the  writing  must  be  produced  and  may  be  seen  by  the 
adverse  party,  who  may,  if  be  choose,  cross-examine  the  witness 
npon  it,  and  may  read  it  to  the  jury.  So,  also,  a  witness  may  tes- 
tify from  such  a  writing,  though  he  retain  no  recollection  of  the 
particular  facts,  but  such  evidence  must  be  received  with  caution. 

N.  Y.  G.  C.  P.  8 1843;  Or.  C.  C.  P.  8  82S. 

(  204:8.    The  opposite  party  may  cross-examine  the  witness ' 
as  to  any  facts  stated  in  his  direct  examination  or  connected 
therewith,  and  in  so  doing  may  put  leading  questions,  but  if  he 
examine  him  as  to  other  matters,  such  examination  is  to  be  sub- 
ject to  tbe  same  rules  as  a  direct  examination. 

N.  Y.  C.  C.  P.  8 1844;  Or.  C.  C.  P.  8  827. 

5  Cal.450;  14  Cal.  18;  25  Cal.  212;  33Cal.  99,641;  36  CaL  223. 
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^  J8049.  The  party  prodacmg  a  witnees  ib  not  allowed  to  im- 
peach his  credit  by  evidence  of  bad  character,  bat  he  may  con- 
tradict him  by  other  evidence,  and  may  also  show  that  he  has 
made  at  other  times  statements  inconsistent  vrith  his  present  te». 
iimony ,  as  provided  in  section  two  thooaand  and  fifty -two. 

21^.  T.  9.  G.  P.  f  1845;  Or.  C.  C.  P.  S  828. 

90Cal.S94. 

^  d050.  A  witness  once  examined  cannot  be  re-«xamined  as 
to  the  same  matter  without  leave  of  the  conrt,  bat  he  may  be  re- 
examined as  to  any  new  matter  upon  which  he  has  been  examined 
by  the  adverse  party.  And  after  the  examinations  on  both  sides 
are  once  condoded,  the  witness  cannot  be  recalled  without  leave 
of  the  court.  Leave  is  granted  or  withheld,  in  the  exercise  of  a 
sound  discretion. 

V.  T.  C.  C.  P.  S  1846;  Or.  C.  0.  P.  S  821r. 
Ff<le82042  42C«l.S0L 

^  S051.  A  witness  may  be  impeached  by  the  party  against 
whom  he  was  called,  by  contradictory  evidence  or  by  evidence 
that  his  general  reputation  for  truth,  honesty  or  integrity  is  bad, 
but  not  by  evidence  of  particular  wrongful  acts,  except  that  it 
may  be  shown  by  the  examination  of  the  witness,  or  the  record 
of  the  judgment,  that  he  has  been  convicted  of  a  felony. 

N.  T.  C.  C.  P.  S  1847;  Or.  C.  G.  P.  S  830;  stats.  1867-8.  p.  193-4. 

Vide  SS  1847-1879  and  note. 

12  Cal.  306 ;  27  Gal.  630 ;  3»  Gal.  614. 697.    Fide  8 1847 
41  OaL  m;  44  Gal.  492;  48  Gal.  338. 

^  2059.  A  witness  may  also  be  impeached  by  evidence  that 
he  has  made,  at  other  times,  statements  inconsistent  with  his 
present  testimony ;  but  before  this  can  be  done  the  statements 
must  be  related  to  him,  with  the  circumstances  of  times,  places 
and  persons  present,  and  he  must-  be  asked  whether  he  made  such 
statements,  and  if  so,  allowed  to  explain  them.  If  the  statements 
be  in  writing,  they  must  be  shown  to  the  witness  before  any 
question  is  put  to  him  concerning  them. 

N.  T.  C.  C.  P.  S  1848;  Or.  C.  G.  P.  {  831. 

2  Gal.  326;  16  Gal.  178,222;  25  GaL  587;  29  Gal.  492.    Vid*  1 18C7. 

^  d053.  Evidence  of  the  good  character  of  a  party  is  not 
admissible  in  a  civil  action,  nor  of  a  witness  in  any  action,  until 
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the  character  of  such  party  or  witoees  baa  been  impeached,  or 
unless  the  issae  iuvolves  his  character. 

N.  T.  C.  C.  P.  S 1849 ;  Or.  0.  C.  P.  S  8S2. 
27  Cal.  300. 

^  2054.  Whenever  a  writing  is  shown  to  a  witness,  it  may 
be  inspected  by  the  opposite  party,  and  if  proved  by  tlie  witness 
mnst  be  read  to  the  jury  before  his  testimony  is  closed,  or  it  «3aD- 
not  be  read  except  on  recalling  the  witneaa. 

N.  Y.  C.  C.  P.  §  1890;  Or.  G.  C.  P.  &83S. 
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TITLE  IT. 

OP  THE  EFFECT  OP  EVIDENCE. 

8BOnoN30Sl.    Jury  Judges  of  effect  of  eyidence,  but  to  be  in- 
structed on  certain  points. 

^  8061.  The  jury,  subject  to  the  control  of  the  court,  in  the 
cases  specified  in  this  code,  are  the  judges  of  the  effect  or  value  of 
evidence  addressed  to  them,  except  when  it  is  declared  to  be  con- 
clusive. They  are,  however,  to  be  instructed  by  the  court  on  all 
proper  occasions — 

1.  That  their  power  of  judging  of  the  effect  of  evidence  is  not 
arbitrary,  but  to  be  exercised  with  legal  discretion,  and  in  sub- 
ordination to  the  rules  of  evidence. 

2.  That  they  are  not  bound  to  decide  in  conformity  wilh  the 
declarations  of  any  number  of  witnesses,  which  do  not  produce 
conviction  in  their  minds,  against  a  less  number  or  against  a  pre- 
sumption or  other  evidence  satisfying  their  minds. 

3.  That  a  witness  false  in  one  part  of  his  testimony  is  to  be 
distrusted  in  others. 

4.  That  the  testimony  of  an  accomplice  ought  to  be  viewed 
with  distrust,  and  the  evidence  of  the  oral  admissions  of  a  party 
with  caution. 

5.  That  in  civil  cases  the  affirmative  of  the  issue  mmtt  be 
proved,  and  when  the  evidence  is  contradictory  the  decision 
must  be  made  according  to  the  preponderance  of  evidence ;  that 
in  criminal  cases  guilt  must  be  eslablished  beyond  reasonable 
doubtf 

6.  That  evidence  is  to  be  estimated  not  only  by  its  own  in- 
trinsic weight,  but  also  according  to  the  evidence  which  it  is  in 
the  power  of  one  side  to  produce  and  of  the  other  to  contradict ; 
and,  therefore, 

7.  That  if  weaker  and  less  satisfactory  evidence  is  offered, 
when  it  appears  that  stronger  and  more  satisfactorv  was  within 
the  power  of  the  party,  the  evidence  offered  should  be  viewed 
with  distrust. 

2f.  Y.  C.  C.  P.  g  1852;  Or.  C.  C.  P.  §  835. 
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* 

8  Cal.216;  9  Cal.  585;  12  Cal.  500;  17  Cal.  166;  »  CaLZlS;  SiCaLOSS;  M 
Cal.  272. 

Subdivlaioii  2.— 15  Cal.  638 :  88  CaL  07. 
Subdivision  i.—ride  g  1870, 2^8. 
Sabdivision  &— Ftde  » 1981. 
Subdivision  7.~«  OaL  248 : 9  CaL  Ml. 
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TITLE  V. 

OP  THE  RIGHTS  AND  DUTIES  OP  WITNESSES. 

SiOTioN  2064.  Witnesfies  bound  to  attend  when  subpoenaed 

2)65.  Witnesses  bound  to  answer  questions. 

2066  Bight  of  witnesses  to  protection. 

2067.  Witnesses  protected  from  arrest  when  attending, 

or  going  or  returning. 

2068.  Arrest  to  be  made  Toid,  and  party  making  arrest 

liable,  etc 
2069    To  make  affidavit  if  arrested. 
2070.    Court  to  discharge  witness  from  arrest. 

$  5d064.  (^  407.)  A  witness,  served  with  a  subpcena,  must 
attend  at  the  time  appointed,  with  any  papers  under  his  control 
required  by  the  subpoena,  and  answer  all  pertinent  and  legal 
questions  ;  and,  unless  sooner  discharged,  must  remain  until  the 
testimony  is  closed. 

See  Or.  C.  C.  P.  fe  836. 

14  Cal.  18;  33  Cal.  641;  86  Cal.  22l 

$  2065.  ($  408.;  A  witness  must  answer^uestions  legal  and 
pertinent  to  the  matter  in  issue,  though  his  answer  may  establish 
a  claim  against  himself ;  but  he  need  not  give  an  answer  which 
will  have  a  tendency  to  subject  him  to  punishment  for  a  felony ; 
nor  need  he  give  an  answer  which  will  have  a  direct  tendency  to 
degrade  bis  character,  unless  it  be  to  the  very  fact  in  issue,  or  to 
&  fact  from  which  the  fact  in  issue  would  be  presumed.  But  a 
witness  must  answer  as  to  the  fact  of  his  previous  conviction  for 
ffclonv. 

Or.  C.  C.  P.  §  837. 

7  CaL  184 ;  35  Gal.  89 ;  39  Cal.  449. 

$  ^066.  It  is  the  right  of  a  witness  to  be  protected ^  from  ir* 
relevant,  improper  or  insulting  questions,  and  from  harsh  or  in- 
salting  demeanor ;  to  be  detained  only  so  long  as  the  interests  of 
justice  require  it ;  to  be  examined  only  as  to  matters  legal  and 
pertinent  to  the  issue. 

N-  Y.  C.  C.  P.  U866;  Or.  C.  C.  P.  »  83a 
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(  9067.  (f  415.)  Eyerj  person  who  has  been,  in  g^ood 
faith,  served  with  a  sabposna  to  attend  as  a  witness  before  a 
court,  judge,  oommissioner,  referee  or  other  person,  in  a  case 
where  the  disobedience  of  the  witness  may  be  punished  as  a  <K>n- 
tempt,  is  exonerated  from  arrest  in  a  ciyil  action  while  ^oing^  to 
the  place  of  attendance,  necessarily  remaininjf  there  and  retam- 
ing  thereform. 

6  Cal.  tL 

^  S068.  (^  416.)  The  arrest  of  a  witness,  contrary  to  the 
preceding  section,  is  void,  and  when  toillfully  made,  is  a  con- 
tempt of  the  court;  and  the  person  making  His  responsible  to 
the  witness  arrested  for  double  the  amount  of  the  damages 
which  may  be  assessed  against  him,  and  is  also  liable  to  isn 
action  at  the  suit  of  the  party  serving  the  witness  with  a  subpcBna, 
for  the  damages  sustained  by  him  in  consequence  of  the  arrest* 

V.  T.  G.  C.  P.  11856;  Or.  C.  C.  P.  S 839. 

(  9069.  (^  416.)  An  officer  is  not  liable  to  the  party  for 
making  the  arrest  iu  ignorance  of  the  facts  creating  the  exonera- 
tion, but  is  liable  for  any  subsequent  detention  of  the  party,  if 
such  party  claim  the  exemption  and  make  an  affidavit  stating — 

1.  That  he  has  been  served  with  a  subpoena  to  attend  as  a  wit- 
ness before  a  court,  officer  or  other  person,  specifying  the  same, 
the  place  of  attendance,  and  the  action  or  proceeding  iu  which 
the  BubpoBna  was  issued ;  and, 

2.  That  he  has  not  thus  been  served  by  his  own  procurement, 
with  the  intention  of  avoiding  an  arrest. 

8.  That  be  is  at  the  time  going  to  the  place  of  attendance,  or 
returning  therefrom,  or  remaining  there  in  obedience  to  the  sab- 
poBna. 

The  affidavit  may  be  taken  by  the  officer,  and  exonerates  him 
from  liability  for  discharging  the  witness  when  arrested. 

Bee  Or.  C.  C.  P.  S  840. 

^  9070.  The  court  or  officer  issuing  the  subpoena,  and  the 
court  or  officer  before  whom  the  attendance  is  required,  may 
discharge  the  witness  from  an  arrest  made  in  violation  of  section 
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two  thoasand  and  Bixty-seven.    If  the  court  have  adjourned 
before  tbe  arrest,  or  before  application  for  the  discharge,  a  judge 
of  the  court  or  a  county  judge  mny  grant  the  discharge. 
N.  T.  C.  C.  P.  S 1858;  Or.  C.  C.  P. » UL 
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TITLE   VI. 

OF  EVIDENCE  IN  PARTICULAR  CASES,  AND  MISCEL- 
LANE0U8  AND  GENERAL  PROVISIONS. 

Chapter       L    Etidxhck  m  particular  casks. 

II.    Proceedings  to  perpetdatx  testimony. 

III.     ADMI!«ISTRATI0N    07     OATHS    AND     AFFIRMA- 
TIONS. 

rV.    General  provisions. 


CHAPTER  I. 

EVIDENCE  IN  PARTICULAR   CASES. 

Sbotion  2074.  An  offer  equivalent  to  payment. 

2076.  Whoever  pays  entitled  to  receipt. 

2076.  Objections  to  tender  mu^t  be  specifiod. 

2077.  Rules  for  construing  description  of  iauds. 

2078.  Compromise  offer  of  no  avail . 

2079.  In  action  for  divorce,  admission  not  sufficient. 

^  9074.  An  offer  in  writing  to  pay  a  particular  sum  of  monej, 
or  to  deliver  a  written  instrnmeut  or  specific  personal  property, 
is,  if  not  accepted,  equivalent  to  the  actual  production  and  tender 
of  the  money,  instrument  or  property. 

N.  Y.  C.  C.  P.  » 1869 ;  Or.  C.  C.  P.  1 842. 

1  Cal.  887 :  ft  Cal.  389;  14  Cal.  519;  1ft  Cal.  208, 876;  2ft  Cal.  ft02;  26  Cal. 
ftSft ;  82  Cal.  168 ;  34  Gal.  616, 666 ;  41  Gal.  133. 

^  9075.  Whoever  pays  money,  or  delivers  an  instrument  or 
property,  is  entitled  to  a  receipt  therefor  from  the  person  to  whom 
the  payment  or  delivery  is  made,  and  may  demand  a  proper  sig- 
uaturo  to  such  receipt  as  a  condition  of  the  payment  or  delivery. 

N.  T.  G.  0.  P.  8 1860;  Or.  C.  C.  §  843. 
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^  53076.  The  person  to  whom  a  tender  is  made,  must,  at  the 
time,  specify  any  objection  he  may  have  to  the  money,  instrajnent 
or  property,  or  he  must  be  deemed  to  have  waived  it ;  and  if  the 
objection  be  to  the  amoantof  money,  the  terms  of  the  instrument, 
or  the  amount  or  kind  of  property,  he  must  specify  the  amount, 
terms  or  kind  which  he  requires,  or  be  precluded  from  objecting 
afterwards. 

N.  Y.  C.  C.P.  S 1861 ;  Or.  C.  C.  P.  S 844. 

^  a077.  The  following  are  the  rules  for  construing  the  des- 
criptive part  of  a  conveyance  of  real  property,  when  the  con- 
struction is  doubtful  and  there  are  no  other  sufficient  circumstan- 
ces to  determine  it : 

1 .  Where  there  are  certain  definite  and  ascertained  particulars 
in  the  description,  the  addition  of  others  which  are  indefinite, 
unknown  or  false,  does  not  frustrate  the  conveyance,  but  it  is  to 
be  construed  by  the  first  mentioned  particulars. 

2.  When  permanent  and  visible  or  ascertained  boundaries  or 
monuments  are  inconsistent  with  the  measurement,  either  of 
lines,  angles  or  surfaces,  the  boundaries  or  monuments  are  para- 
mount. 

3.  Between  difi*erent  measurements  which  are  inconsistent 
with  each  other,  that  of  angles  is  paramount  to  that  of  surfaces, 
and  that  of  lines  paramount  to  both. 

len  a  road,  or  stream  of  water  not  navigable,  is  the 
boundary /t&^igjbji^f  the  grantor  to  the  middle  of  the  road  or 
the  thread  of  the  streail^Mk^j^duded  in  the  conveyance,  except 
where  tlie  road  or  bed  of  the  8treailMi4i4]j^inder  another  title. 

5.  When  tide  water  is  the  boundary,  therigIR^^|^ejfrantor 
to  low  water  mark  are  included  in  the  conveyance. 

6.  When  the  description  refers  to  a  map  and  that  reference  is 
inconsistent  with  other  particulars,  it  controls  them  if  it  appear 
that  the  parties  acted  with  reference  to  the  map ;  otherwise  the 
map  is  subordinate  to  other  definite  and  ascertained  particulars. 

K.  Y.  C.  C.  P.  8  1862;  Or.  C.  C.  P.  § 846. 

10  Cal.  589;  Ferris  v.  Coover,  24  Cal.  435 ;  25  Cal.  296. 440;  29  Cal.  886; 
30  Cal.  468 ;  U  Cal.  334 ;  36  Cal.  122,  606 ;  37  Cal.  432.     Vide  §  1860. 

Subdivision  1.— 27  Cal.  57 ;  34  Cal.  624. 

Subdivision 2.-10  Cal.  589;  22  Cal.  496;  25  Cal.  296;  26  Cal.  615;  28  Cat. 
175;  29  Cal.  335;  32  Cal.  219;  34  Cal.  334. 

C.  C.  P.-56. 
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Sabdivision  4.-22  Cal.  484 ;  35  Cal.  122. 
Sabdiviaion  6.-10  Cal.  589;  24  CaL  43ft. 

^  S8078.  An  offer  of  compromise  is  not  an  admisrion  that  any 
thing  is  dae. 

M.  T.  C.  C.  P.  1 1863;  see  Or.  C.  G.  P.  1 846. 

^  9079.  lu  an  action  for  divorce  on  the  ground  of  adultery, 
n  confession  of  adultery,  whether  in  or  out  of  the  pleadings,  ia 
not  of  itself  sufficient  to  justify  a  judgment  of  divorce. 

K.  Y.  C.  C.  P.  S  1864;  Or.  C  C.P.  1801:  41  CsL  lOS. 
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CHAPTER  ir. 

PROCEEDINGS  TO  PERPETUATE  TESTIMONY. 

Bbottoh  2083.  Evidence  may  be  perpetuated . 

2084.  Manner  of  application  for  order. 

2085  Notice  of  time  and  place  to  be  given. 

2086i  Manner  of  taking  the  deposition. 

2087.  Deposition  to  be  filed. 

2088.  When  the  evidence  may  be  produoed. 

2089.  Effect  of  the  deposition . 

^  2083.  (^  437.)  The  testimony  of  a  witness  may  be  taken 
and  perpetuated  as  provided  in  this  chapter. 

Stat.  1851, 120 ;  Stat.  1859, 219,  inserted, "  or  witnesses.' 
Or.  C.  C.  r.  S  848. 

^084.     ($  438.)    The  applicant  mast  produce-to  a  district 
judge^^  to  a  county  judge,  an  affidavit  stating — 

1.  Tntt  the  applicant  expects  to  be  a  party  to  an  action  in  a 
court  of  tlv^state,  and  in  such  case,  the  names  of  the  persons 
vehom  he  expels  will  be  adverse  parties ;  or, 

2.  That  the  p|Dpf  of  some  fact  is  necessary  to  perfect  the 
title  to  property  in  wSich  he  is  interested,  or  to  establish  mar- 
riage, descent,  heirship^*  any  other  matter  which  may  here- 
after become  material  to  esli|blish,  though  no  suit  may  at  the  time 
be  anticipated,  or  if  anticipa^^^he  may  not  know  the  pardea  to 
such  suit ;  and, 

3.  The  name  of  the  witness  to  S^ezamined,  his  place  of  resi- 
dence, and  a  general  outline  of  the  fa^^xpected  to  be  proved. 
The  judge  to  whom  such  petition  is  pr^uited,  must  make  an 
order  allowing  the  examination  and  prescril^g^the  notice  to  be 
giyen,  which  notice,  if  parties  are  known  and^rehde  in  this  state, 
must  be  personally  served  on  them,  and  if  uu^lpwn,  such 
notice  must  be  served  on  the  clerk  of  the  county  ii|here  the 
property  to  be  affected  by  such  evidence  is  situated,  and  s^tice 
thereof  published  in  some  newspaper  to  be  designated  b^^e 
judge  making  the  order. 

Stat.  1859, 219,  substantially  the  same,  inserting  "  a  petition  verified  by 
the  oath  of  the  applicant,"  instead  of ''  aflidaYit^    . 


rBOCBKDIVOS  TO  CM 

8t«tUn,120.rMd:  **Tb6applieaitt  sbaUprodnee  tosdMiict  Jiidce« 
or  to  »  eoontj  jodf  e,  an  aAdftvlt  stotiag— 

1.  That  Uie  i4»pllcaiit  expecto  to  be  a  party  to  aa  actkNi,  fa  a  covit  in 
tldaitate. 

2.  Tliai  tba  testtmonj  of  a  wltneM  residing  In  thia  state,  whose  place 
of  residence  is  stated ,  is  necessary  to  the  prosecntion  or  defense  of  soicli 
action ;  and  genersUj  the  ftcts  expected  to  be  prored. 

t.  That  the  party  named  who  Is  expected  to  be  adrene  to  tbe  mnXk- 
cant,  resides  oris  at  tbe  time  in  this  state.  Tbe  Judge  may,  tfaereopon. 
in  bis  discretion,  make  an  order  allowing  the  examination,  and  prescrib- 
ing bow  long  before  tbe  examination  the  order  and  notice  of  the  time  and 
place  thereof  shaU  be  senred." 

9085.  (^  439.)  Upon  proof  of  lenriee  of  the  notice,  tbe 
peruM  before  wbom  tbe  depontions  are  ordered  to  be  taken 
moat  ]kpceed  to  take  tbe  depontiona  of  tbe  tritoeaes  named  in 
tbe  peti^on  apon  tbe  fSusta  tberein  set  fortb,  and  tbe  takings  of 
the  same  \§j  be  continoed,  from  time  to  time,  in  tbe  discretion 
of  SQcbpei 

8tat.  U99,  2U^obstantialIy  tbe  same,  inserting  *' Judge"  Instead  of 
**the  person  "  andk*  such  person." 

Stat  1851, 120.  rea^  "  Ui>on  proof  of  personal  service  npon  the  person 
who  is  expected  to  b^Uie  adverse  party  of  the  order,  copy  of  the  aqdavit, 
and  of  a  notice  that  theisxamioation  will  be  taken  biefore  a  district  Judge, 
or  county  Judge  of  the  o\nniy  wherein  tbe  witness  resides,  or  may  be  aa 
a  specified  time  and  plaoNs  such  Judge  may  take  the  deposition  of  tbe 
witness,  and  the  examlnatuai  may,  if  necessary,  be  adjourned  from  time 
to  time* 

^  2086*  (^  440.)  The  e^miDation  most  be  by  qnestion  and 
auswer,  arid  if  the  UitimonyvLto  be  taken  in  another  state,  it 
mutt  he  taken  upon  interrogators  settled  in  the  same  manner 
as  in  cases  of  depositions ,  anleawie  parties  otherwise  agree. 
The  deposition,  when  completed,  mok  be  carefqlly  read  to,  and 
sabscribed  by,  tbe  witneas,  then  certio^  by  the  jadge,  and  im- 
mediately thereafter  filed  in  the  office  o^the  clerk  of  the  connty 
where  it  was  taken,  together  with  the  orolkfor  the  ezamioation 
of  the  witness,  the  affidavit  on  which  tbe  sank  was  granted,  and 
the  affidavit  of  service  of  tbe  affidavit,  order  aD(|^ notice. 

K.  Y.  C.  C.  F.  f  1818 ;  see  Or.  C.  C.  P.  %  86L 

8tst  18fi9, 219.  read :  **  Taken ' '  instead  of  **  completedll^also  inserted 
the  words,  "of  the  district  court"  between  "clerk"  and  "rf^ecounty ; " 
also  the  words,  "  the  petition  on  which  the  same  was  gnun^,  and  the 
proof  of  service  of  notice,"  Instead  of  the  last  clause  beginning\[ith  "  the 
affidavit  on  which,"  and  omitted  words  in  itaUca. 

Stat  1851, 120,  omitted  italicized  words. 

^  »087.     ($  441.)    Tbe  affidavite  filed  with  the  deposit 
or  a  certified  copy  thereof,  are  primary  evidence  of  tbe 
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stated  therein,  to  show  compliance  with  the  provisions  of  this 
chapter. 

I^.  T.  C.  C.  F.  §  1869;  Or.  C.  C.  P.  %  853. 

Stat  1851, 121. 

Stat.  1859, 219,  Inserted  "or  other  proof"  after  "affidavits;  "  also  omit- 
ted the  last  clause;  "  also  read  ^^frmafadi  "  instead  of  "primary." 

(0^8.  ($  442.)  If  a  trial  be  had  between  the  parties 
name^tHi)fipetition  as  parties  expectant,  or  their  snccessors  in 
interest,  or  beN«^en  any  parties  wherein  it  may  be  material  to 
establish  the  fact^li^ch  sach  depositions  prove,  or  tend  to 
prove,  npon  proof  of  th^llH^hor  insanity  of  the  witnesses  or  of 
their  inability  to  attend  the  tnShNt^jrreason  of  age,  sickness  or 
settled  infirmity,  the  depositions  or  ce^^^ed  copies  thereof  may 
be  used  by  either  party,  snbject  to  all  legiiS^nections ;  bnt  if 
the  pai'ties  attend  at  the  examination,  no  objectioiNi^he  form  of 
an  interrogatory  can  be  made  at  the  trial,  unless  thesSH^^^as 
stated  at  the  examination. 

N.  T.  C.  G.  P.  %  1870 ;  see  Or.  G.  G.  P.  S  853.    Stat.  1859, 219. 

Stat.  1851,  121,  read:  "Afflda%it"  instead  of  "petition."  and  omitted 
the  words,  "or  between  any  parties  wherein  it  may  be  material  to 
establish  the  facts  which  such  depositions  prove  or  tend  to  prove." 

^  2089.  The  deposition  so  taken  and  read  in  evidence  has 
the  same  effect  as  the  oral  testimony  of  the  witness,  and  no 
other,  and  every  objection  to  the  witness  or  to  the  relevancy  of 
any  question  put  to  him,  or  of  any  answer  given  by  him,  may  be 
made  in  the  same  manner  as  if  he  were  examined  orally  at  the 
trial. 

If.  Y.  C.  C.  P»  S 1871 ;  see  Or.  <X-C.  Pr  §  854. 
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CHAPTER  ni. 

ADMINISTRATION  OF  OATHS  AND  AFFIBUATIONS. 

SsoTiov  2008.   Jndieial  and  oertoin  officers  aathorixed  to  adminii- 
tor  oaths. 
20M.    Form  of  ordinary  oath  to  a  witness. 
2005.    Form  may  be  varied  to  suit  witness'  bellel 

2096.  Same. 

2097.  Any  person  who  prefers  it  may  declare  or  affirm. 

^  S093.  (^  443.)  Every  coort,  every  judge  or  clerk  of  any 
coart,  every  justice  and  every  notary  public,  and  every  officer  or 
person  authorized  to  take  testimony  iu  any  action  or  proceeding, 
or  to  decide  npon  evidence,  haa  power  to  admiuistor  oaths  or 
affirmations. 

K.T.  C.  C.  P.  1 1872;  Or.  C.  C.  P.  I8S6. 

Stat.  1851, 121.  inserted  the  words,  *'  of  this  state  "after  "  coart; "  also 
*'or the  peace '^aAer  "Justice;'*  also  "In any  proceeding"  after  ** evi- 
dence ;  "^omitted  '*  or  person ; "  also  **  In  any  action  or  proceeding." 

^^•4Q2£l_-^°  ^^^^  ^  nsoally  administored  as  follows:  The 
person  wm^VNiiii^xpressing  his  assent,  when  addressed  iu  the 
following  form :  ''Yoi^l^MSmgrjin  the  presence  of  the  ever- 
lasting God,  that  the  evidenceyui^riM(^jjvje  in  this  issue  (or 

matter)  pending  between and -TeEo'^iw^hetrutb, 

the  whole  truth  and  nothing  but  the  truth,  so  help  yo^SMiii 

Bee  N.  T.  C.  C.  P.  1 187S,  1874 ;  and  Or.  G.  C.  P.  If  897. 

^  S095.  Whenever  the  court  before  which  a  person  is  offered 
us  a  witness  is  satisfied  that  he  has  a  peculiar  mode  of  swearing, 
connected  wilh,  or  in  addition  to  the  usual  form  of  administration, 
which,  in  his  opinion,  is  more  solemn  or  obligatory,  the  court 
may  in  its  discretion,  adopt  that  mode. 

N.  Y.  0.  C.  P.  k  1876:  Or.  C.  C.  P.  If  868. 

^  2096.     (^  444.)    When  a  person  is  sworn  who  believes  in 
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any  other  than  the  christian  religion,  he  may  be  sworn  according 
to  the  peculiar  ceremonies  of  his  religion,  if  there  be  any  such. 

N.  T.  C.  C.  P.  S 1876 ;  Or.  C.  C.  P.  S  859. 
Stat  1899, 219. 

^  SS097.  (^  445.)  Any  person  who  desires  it  may,  at  his  op- 
tion, instead  of  taking  an  oath,  make  his  solemn  afSrmation  or 
declaration,  by  assenting,  when  addressed  in  the  following  form : 
"Yon  do  solemnly  affirm  (or  declare)  that/'  etc.,  as  in  section 
two  thousand  and  n!nety-fonr« 

N.  T.  C.  C.  P.  S 1877 ;  Or.  C.  C.P.  S  860. 

Stat  1851, 121,  read :  *'  Any  witness  wbo  desires  it,  may  at  his  option. 
Instead  of  taking  an  oath,  make  his  solemn  affirmation  or  declaration,  by 
assenting  when  addressed,  in  the  following  form :  '^  Ton  do  solemnly 
affirm,  that  the  evidence  you  shall  give  in  this  issue,  (or  matter)  pending 

between and ,  shall  be  the  truth,  the  whole  truth,  and 

nothing  but  the  truth."  Assent  to  this  affirmation  shall  be  made  by  the 
answer,  *^  I  do."  A  fEilse  affirmation  or  declaration  shall  be  deemed  per- 
Juiy.  equally  with  a  fUse  oath." 
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CHAPTER  IV- 

dEXEBAL   PROVISIONS. 

SMCnoMtiOl,   QnMtionc  otUct  to  be  dedded  Yfytbejutj,  mdilii 
eTidenee  addre«ed  to  them. 
2102.    QneBtions  of  law  addreMed  to  the  court. 
2108.    QnettioDS  of fiiet  by  conrt  or  refereet. 

ineetions  of  fact,  other  than  thoee  mentioned  in 
the  next  Bection7Hr^S^%ladt0i|}g|^J|ythe  jory,  and  all  evidence 
thereon  addreMed  to  them,  ezceptwS«l^nb«i^j|^rovided  bj 
this  code. 

V.  T.  C.  C.  P.  1 1879. 

4  CbI.  260:  9  Cal.  d8»T  18  CaL  176;  82  CaL  218;  84  CaL  868;  40  CaL  212. 

f  9109.  All  qneations  of  law,  inclading  the  admissibility  of 
testimony,  the  facts  preliminary  to  snch  admission,  and  the  oon- 
stmction  of  statutes  and  other  writings,  and  other  rules  of  evi- 
dence, are  to  be  decided  by  the  oonrt,  and  all  discussions  of  law 
addressed  to  it.  Whenever  the  knowledge  of  the  conrt  is,  by  this 
code,  made  evidence  of  a  fact,  the  conrt  is  to  declare  anefa 
knowledge  to  the  jury,  who  are  bound  to  accept  it. 

K.  T.  C.  C.  P.  f  188a 

6  Cal.  119;  16  Cal.  27, 861 ;  84  CaL  268;  80  Cal.  648. 

^  9108.  The  provisions  contained  in  this  part  of  the  code 
respecting  the  evidence  on  atrial  before  a  jury,  are  equally  ap- 
plicable on  the  trial  of  a  question  of  fact  before  a  conrt,  referee, 
or  other  officer. 

N.  T.  C.  G.  P.  1 1881. 

Approved  March  il«  1873 
See  new  $  9104  in  appendix. 
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ABATEMENT. 

action  not  to  abate  by  death  or  other  disability,  8  383. 

action  not  to  abate  by  transfer,  383. 

of  nuisance,  action  for,  731. 
Absence  at  trial  waives  jury,  631. 

from  state,  effect  on  statute  of  limitations,  361. 

of  evidence,  ground  for  continuance,  696. 
Absentee. 

defendant,  attorney  may  be  appointed  for,  412. 

appointment  for  in  probate  proceedings,  1718. ' 
Abstbact,  in  partition  suits,  80O. 

coste  for,  when  allowed.  799. 

to  be  verified,  800. 

AOOXDENT. 

a  ground  for  new  trial,  667. 

AOOOXTIST. 

copy  of,  may  be  demanded,  464. 

how  stated  in  pleadings,  464. 

items  of,  need  not  be  pleaded,  464. 

further  account  may  be  ordered,  464. 

to  be  rendered  by  surviving  partner,  1686. 

to  be  rendered  by  special  administrator,  1417. 

to  be  rendered  by  persons  trusted  with  estate,  1461. 

order  to,  may  issue  against  public  administrator,  1736. 

of  joint  guardian  may  be  allowed,  1776. 

of  public  administrator,  when  to  be  made,  1739. 

AOCOUKTZNG  AND  SETTLEMENTS. 

action  for,  for  rents  pending  redemption,  707. 

by  executors  and  administrators.    See  Ezeoutobs  ani>  Admin- 

ISTBATOBS. 

Act.    (See  Code  of  civil  pbooedube.) 
Action. 

definition  of,  16. 

one  form  of,  only,  307. 

does  not  abate  by  death,  etc.,  383. 

are  of  two  kinds,  17. 

against  husband  and  wife,  when  wife  may  defend  alonoi  371. 

against  joint  debtors,  9B9-994. 

i^ainst  steamers,  boats  and  vessels,  813^27. 

against  sheriff  for  official  acts,  1056. 

against  sureties  on  arrest  and  bail,  490 

against  two  or  more,  proceedings  thereon,  414 

between  husband  and  wife,  370. 

by  assignee,  367,  368. 
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▲etlOD  by  execaton  and  sdminiBtraton,  ||  1582.  1583,  1581^  1587, 
1588, 1590. 
by  father  or  mother,  for  injury  or  death  of  child,  378. 
l^  fftther  or  mother,  for  aeduction  of  daughter,  376. 
by  guardian,  for  injury  or  death  of  ward,  375. 
by  guardian,  for  aeduction  of  ward,  376. 
by  guardian,  for  {property  of  ward,  1769, 
by  purchaser,  at  aheriif'g  sale  after  eviction,  708. 
by  repreaentatiTe,  for  death  of  peraon,  377. 
by  itate,  4i6. 

by  snre^,  to  compel  aatisfaction  of  a  debt,  1060. 
by  unmarried  female,  for  seduction,  874. 
oonaolidation,  in  proceedings  for  condenmation.  of  land,  1943. 
cauaea  of,  which  may  be  united,  427. 
aontlnuance  in  case  of  death,  etc.,  383. 
oofita,  when  allowed  in,  1022-1039. 
coats,  when  several  actions  are  imited,  1023. 
deiknition  of,  15. 
depositions  in,  2020, 2021. 

for  condemnation  of  lands,  proceedings  in.  1243- 1253. 
for  damages  against  defaulting  witness,  1992. 
for  damages  for  UHurpatiun  of  office  or  franchise,  807. 
for  death  or  injury,  who  may  sue,  376,  377. 
for  delivery  of  personal  property,  509--621. 
for  foreclosure,  form  of,  726-728. 
for  foreclosure  of  liens,  1191-1190. 
for  libel  and  slander,  460. 
for  liens  may  be  consolidated,  1196. 
for  nuisance,  731. 

for  partition  of  real  property,  752-797. 
for  recovery  of  estate  sold  by  guardian,  1806, 
zor  recovery  of  real  property,  740. 
for  conversion  by  administrator,  1683. 
for  seduction,  who  may  sue,  374,  375. 
for  trespass,  733. 

for  trespaas  by  administrator,  1583. 
for  ursurpation  of  office  or  franchise,^802-809. 
for  waate,  733. 

for  waste  by  administrator,  1583. 
Includes  special  proceedings,  363. 
how  commenced,  405. 
how  commenced  in  Justices'  courts,  839. 
limitation  of  action  on  guardians'  bond,  1806. 
limitation  of,  for  recovery  of  estate  sold,  1806. 
limitation  of  actions,  812-362. 
limitation  of,  how  affected  by  code,  7. 
limitation  of,  on  preferred  claim  for  wageSrlSOO. 
may  be  dismissed,  581, 1037. 
may  be  consolidated,  1048. 
may  be  continued,  595,  774  874-876. 

may  be  retried  on  failure  of  verdict  or  discharge  of  Jury,  616. 
may  be  prosecuted  by  receiver,  568. 
may  be  prosecuted  in  Spanish,  where,  1056. 
may  proceed  after  Jud^ent  against  one  of  several  defendants, 

579. 
on  undertaking  on  attachment,  562. 
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Action  on  nndertakiiig  on  claim  and  delivery,  g  621. 

on  undertaking  after  dlBmissal,  681. 

on  BubmiBBion  to  arbitration  revoked,  1290. 

on  bond  of  adminiBtrator,  may  be  brought  by  co.admJniBtra' 
tor.  1686. 

on  bond  of  guardian,  1804. 

partieB  in,  how  designated,  308. 

parties  to,  367-387. 

pendency  of— notice,  when  given,  409,  766. 

pendency  of  another,  ground  for  demurrer,  430 

pending,  when  deemed,  1049. 

perBonal  may  be  had  for  lien  of  labor,,  etc.,  1197. 

place  of  trial  of,  392^00. 

place  of  trial  in  justices'  coivts,  832. 

place  of  trial,  change  of,  397-400. 

place  changed  in  justices'  courts,  832->8S8. 

questions  of  fact  not  in  issue,  how  tried,  30&. 

register  of,  to  be  kept  by  clerk,  1052. 

state  not  required  to  give  bonds  in,  1058. 

successive  actions  on  same  contract,  1047. 

testimony,  when  to  be  taken  by  clerk,  1051. 

time  of  commencement  of,  312-362. 

to  be  prosecuted  by  real  party  in  interest,  367. 

to  compel  an  accounting  for  rents  and  profits  pending  re- 
demption,  707. 

to  determino  adverse  claims  to  real  property,  738-748. 

to  determine  adverse  cliUms,  1060. 
to  foreclose  a  mortgage,  726*728. 
to  quiet  title,  738. 
to  redeem  from  judicial  sale,  346. 
when  dismissed  and  nonsuit  granted,  681. 
who  may  appear  in,  in  justices'  courts,  842. 
AoiiOKs,  in  justices'  courts, 
appearance  in,  842. 
arrest  of  defendant  in,  861-i866. 
attachment,  when  may  issue,  866'-869. 
claim  and  delivery,  proceedings  in,  870. 
how  commenced,  839''850. 
pleadings  in,  851^59. 
place  of  trial,  832-838. 
place  of  trial,  change  of,  833. 
proceedings  after  change  of  venue,  636. 
provisions  of  code  applicable,  925. 

AOTS  of  foreign  executive,  as  evidence,  1918. 

of  municipal  corporation  as  evidence,  1918* 

or  declaration  of  party,  as  evidence,  1870. 
A.  D.  term  defined,  8. 

Adjoubnmxmt. 

for  term  for  absence  of  Judge,  139. 

for  term  discharges  jury,  617. 

of  district  court,  when,  77. 

in  absence  of  jury,  from  time  to  time,  617. 

of  supreme  court,  46. 

testimony  may  be  taken  by  deposition  on,  696. 

to  non-judicial  day,  effect  of,  136. 
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ADHXNlSTBATtON. 

of  estate,  to  whom  granted,  g  1365. 

who  disqualifled,  1869. 

when  may  be  Biimmary,  1469. 

of  oaths  and  affirmations,  2093-2097. 

ADMDiXSTBATOB. 

costs  in  actions  by  or  against,  1031. 
may  sue  alone  in  his  legal  capacity,  369. 
may  sue  for  death  or  injury  of  person,  377. 
may  be  excused  from  giving  bond  on  appeal,  946. 
to  render  account  to  probate  court,  97. 
powers  of;  may  be  suspended,  167. 

See  ExEOUTOB  and  Aduzniszbaxobs,  Special  Admzmz»- 

TBAXOBB. 

Adhibsiov. 

by  failure  to  verify  answer^  446. 

of  fact,  to  avoid  postponement,  695. 

of  genuineness  of  instrument  by  failure  to  Ysrify  answer,  447. 

of  genuineness  of  instrument  by  plaintiff,  448. 

of  service  of  summons,  416. 

when  genuineness  of  instrument  not  admitted,  449. 
Advebse  claim. 

to  real  property,  action  to  determine,  738. 

to  personal  property,  action  to  determine,  1060. 
Advebse  fabtt. 

on  appeal,  who  is,  938. 

in  intervention,  386. 

when  notified  to  produce  written  instrument,  1938. 
Advebse  posseehsion. 

by  actual  occupation,  326. 

occupation  under  written  instrument,  when  aeemed,  324. 

to  legal  title,  must  be  shown,  323. 

what  constitutes,  326. 
Afpidavits. 

definition  of,  2003. 

may  be  used,  for  what,  2009. 

before  whom  to  be  taken,  2012. 

before  whom  taken  within  United  States,  2013.     . 

before  whom  taken  in  foreign  country  or  state,  2014. 

certificate  required  to  foreign  affidavit,  2016. 

for  arrest  of  judgment  debtor,  715. 

for  attachment,  what  to  state,  538. 

for  attachment  against  steamer,  boat  or  Teasel,  817.. 

for  a  contempt,  1211. 

lor  an  injunction,  627. 

for  judgment  by  confession,  1133. 

for  mandate,  requisites  of,  1087. 

for  prohibition,  1103. 

for  order  to  allow  amendment,  473. 

for  order  of  arrest,  481. 

for  order  of  arrest  in  justices*  court,  862 

for  order  to  examine  imprisoned  witness,  1996 

for  postponement  of  action,  696. 

for  postponement  in  justices'  courts,  876 

for  publication  of  summons,  412. 

for  publication  in  partition  suits,  767. 
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AffldayitB  for  review,  when  and  by  whom  made,  S  1069. 

for  Bubmitting  controyersy  without  action,  1138. 

in  proceedings  to  contest  election,  1116. 

in  proceedings  to  contest  administrator's  bond.  1394. 

in  proceedings  against  joint  debtors,  991. 

in  proceedings  to  try  right  of  office,  804. 

in  proceedings  to  i)erpetuate  testimony,  2084. 

in  replevin  where  delivery  is  claimed,  510. 

may  be  taken  by  judicial  officers,  179. 

of  concealment  or  materiality  of  witness,  1988. 

ot  costs  and  disbursements,  1033. 

of  justification  of  bail,  495. 

of  mariners*  claim  of  wages,  825. 

of  notice,  of  filing  award,  1286. 

of  plaintiff  denying  execution  of  instmment.  4481 

of  property  due  judgment  debtor,  717. 

of  sole  trader,  1818. 

of  service  and  mailing  of  notices,  1806. 

of  return  of  simimons,  410. 

of  service  of  summons,  415. 

of  sureties  on  bonds,  1057. 

of  publication,  what  to  specify,  201C 

of  publication,  where  filed,  2U11. 

of  title  to  property  claimed  by  third  ptsirty,  619. 

of  witness  for  exoneration  from  contempt,  2069. 

on  application  for  writ  of  review,  1069. 

on  application  for  injunction,  526. 

on  application  to  perpetuate  testimony,  2084. 

on  claim  and  delivery,  610. 

on  motion  for  continuance,  595. 

on  motion  to  dissolve  injunction,  532. 

on  motion  for  a  new  trial,  when  to  be  filed  and  served^  658. 

on  objections  to  appointment  of  referee,  G42. 

on  submission  of  controversy,  1138. 

service  of  copy,  in  arrest,  484. 

service  of,  in  replevin,  512. 

service  of,  in  injunction,  527. 

to  accompany  summons  against  judgment  debtor,  991. 

to  be  filed  by  sheriff  in  replevin,  620, 

to  bill  of  costs,  1033. 

to  compel  judgment  debtor  to  answer,  715. 

to  complaint  for  injunction,  527. 

to  copy  of  assignment  to  redemptioner,-  706. 

to  discharge  attachment,  667. 

to  dissolve  injunction,  632. 

to  oppose  discharge  of  attachment,  657. 

to  o|>pose  dissolution  of  injunction,  632. 

to  petition  to  obtain  further  security  trom  administrator,  1397. 

to  show  misconduct  of  jury,  667. 

to  vacate  order  of  arrest,  603. 

verifying  pleadings,  446. 

when  affiant  is  non-resident,  446. 

when  affiant  is  a  corporation,  446. 

when  state  is  a  party,  not  required,  446. 

when  valid  though  defective,  1046. 
AFFZBMAT70N,  equivalent  to  oath,  2097. 

0.  C.  p.— 51 
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AOEMT,  ftppolntmrnit  of,  to  take  properly  on  distrflration,  |  1091. 

to  fuinlBh  iTond  in  such  cMe,  1692. 

llabiUtyof;  on  boLids,  1695. 

to  render  annual  account  to  prolmte  court,  1694. 

declarations  of,  1870. 
AxaTKV. 

effect  of  alienage  on  limitation  of  acdons,  854. 

▲USNATIOM. 

after  suit  commenced,  eiSsct  of  In  partition,  753. 

ALiLXaATZONB. 

afl^mative,  by  whom  must  be  proved,  1869. 

denials  of,  how  made,  437. 

in  answer  deemed  controverted,  462. 

in  complaint  for  injunction,  what  essential,  526. 

tn  pleadings  against  Joint  debtors,  993. 

irrelevant  to  be  stricken  out,  463. 

material,  what  are,  463. 

material  only  need  be  proved,  1867. 

to  be  liberally  construed,  462. 

when  deemed  admitted,  462. 

when  deemed  controverted,  462. 

who  to  adduce  proof  uf,  1981. 
Allowance. 

for  support  of  family  of  decedent,  1464. 

how  to  be  paid,  1467. 
Ambiguity. 

as  a  ground  for  demurrer,  430. 

after  demurrer  filed,  472. 

by  adding  or  striking  out  party,  473. 

by  correcting  name  of  party,  473. 

must  be  filed  and  served,  432. 

of  course,  472. 

of  process,  128. 

terms  may  be  imposed,  473. 

to  complaint,  when  allowed,  464. 

to  complaint,  how  served,,  43S. 

to  pleadings  or  proceedings  generally ,-473. 

to  pleadings  in  Justices'  courts,  869. 

npon  affidavit  and  notice,  473. 
Amicable  actions,  1138->1140. 

another  action  pending  ground  for  demurrer,  430. 
Answsb,  as  a  pleading,  422. 

amendment,  when  allowed,  464-472. 

by  whom  verified,  and  form  of  verification,  446. 

copy  of  iostmment  in,  effect  of  pleading,  448. 

cro88*demand8  in,  439. 

counter  claim  in,  438. 

defenses  in  must  be  separately  stated,  440. 

effect  of,  omission  to  set  up  counter  claim  In,  856. 

in  cases  for  contempt,  1217. 

in  libel  and  slander  suits,  461. 

in  partition  aiiits,  758. 

in  actions  to  quiet  title,  739. 

in  actions  against  steamboats  and  vessels,  831. 

irrelevant  or  redundant  matter  In,  453. 
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Answer  in  proceeding  relatiye  to  escheated  estates,  8  1271. 

issue  raised  by,  688. 
-  issue  of  fact  raised  by,  590. 

in  actions  in  justices'  courts,  866. 

judgment  on  failure  to,  586. 

material  allegations,  what  are,  4^. 

may  be  made  to  part  of  complaint,  440* 

may  be  filed  with  demurrer,  431 

may  contain  several  defenses,  440. 

must  be  verified,  when,  446. 

of  joint  debtors,  after  judgment,  992tf 

of  attorney  to  accusation,  296. 

on  intervention,  385. 

pleading  judgment,  466. 

pleading  conditions  precedent,.  457. 

pleading  a  private  statute,  459.  , 

supplemental  defined,  464. 

time  to  file  may  be  granted,  473. 

to  application  for  mandate,  1089. 

to  amended  complaint,  432, 860. 

to  be  filed  on  demurrer  overruled,  472. 

to  complaint  on  -written  instrument,  447. 

to  mandamus,  1089-1094. 

what  to  contain,  437 . 

want  of  verification,  what  admits^  446. 

when  defendant  must  file,  407. 

when  contains  new  matter,  437. 

when  mayLbe  stricken  out,  453. 

when  deemed  controverted,  462. 

who  need  not  verify,  446. 
Ajppkals  in  qenebal. 

costs  on,  how  claimed,  1034. 

dismissal,  when  and  when  not  allowed,  964. 

dismissal,  effect  of,  955. 

from  what  may  be  taken,  939. 

from  county  courts,  how  and  when  taken,  939,966. 

from  district  courts,  how  and  when  taken,  939, 963. 

firom  probate  courts,  how  and  when  taken,  1713-1715,939. 

firom  order  granting  .or  refusing  new  trial,  939. 

from  judgment  on  case  submitted,  1140. 

from  judgment  for  delivery  of  documents,  943. 

from  judgment  for  executing  conveyance,  944. 

from  judgment  for  side  or  delivery  of  real  property,  946. 

from  judgment,  papers  to  be  used  on,  960. 

from  order,  papers  to  be  used  on,  951. 

flK)m  order  granting  or  refusing  new  trial,  papers  to  De  used, 
962. 

from  judgment,  what  may  be  reviewed,  966. 

how  taken,  940. 

judgments  and  orders  not  final  when  may  be  appealed  from,  936. 

Justification  of  sureties,  proceedings  thereon,  948. 

notice,  time  for  cannot  be  extended,  1064. 

orders  out  of  coxurt  without  notice,  how  reviewed,  987. 

parties,  how  designated,  938. 
court,  969. 

papers  on,  how  certified,  953. 
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Appeals  in  gentfral,  remedial  powers  of  appellate  court  on,  1 967 

remittitor  to  be  certified  to  court  below,  958. 

stay  of  proceedings,  when  effected.  946. 

nndertakiiig  on,  941. 

undertaking  to  stay  proceedings,  942. 

undertaking  may  be  in  one  or  seyeraL  instrament8»  947. 

undertaking  in  cases  not  specified,  949. 
Appeals  fbom  county  ooubts. 

in  what  cases  may  be  taken,  966. 

APPBAIiS  PBOM  DIBTBICT  COUBTS. 

in  what  cases  may  be  taken,  963. 
what  orders  appealable,  963. 

APFKALS  fbom  PROBATE  COUBTS. 

costs  on,  1720. 

from  what  may  be  taken,  969. 

must  be  taken  within  sixty  days,  1716. 

provision  of  code  as  to  appeals  to  apply,  1714. 

reversal,  effect  of  on  acts  of  administrator,  97L 

undertaking,  when  not  required,  970. 

what  orders  appealable,  969. 
Appeals  to  county  ooubts. 

from  judgment  of  justices'  and  police  courts  974. 

statement  on,  975. 

statement,  when  not  necessary,  976. 

oases  to  be  transmitted.  977. 

undertaking,  justification  of  smreties,'978. 

execution,  when  stayed,  979. 

review  on  appeal,  980. 

trial  on,  how  conducted,  980. 

judgment  on,  effect  of,  980. 
Appeabance. 

by  demurrer  or  answer,  1014. 

failure  of,  waives  findings,  634 

fUlure  of,  waives  jury,  631. 

failure  of,  in  justices'  courts,  884. 

of  parties,  is  waiver  of  notice,  1306. 

voluntary,  waives  service  of  summons,  416. 

waives  issuance  of  summons,  406. 

what  constitutes,  1014, 
Appellant. 

must  file  undertaking,  941. 

executors  and  administrators,  when  need  not  file,  946. 

must  furnish  papers,  950. 

what  to  furnish,  on  appeal  from  order,  950. 

what  to  furnish,  on  order  for  new  trial,  952, 

who  is,  938. 
Appellate  jubisdiotion. 

of  supreme  court,  44. 

of  county  court,  86. 
Appbaiseb. 

may  be  appointed  at  chambers,  167. 

to  be  appointed  by  probate  coiurt,  97. 

who  are.  and  by  whom  appointed,  1444. 

to  be  sworn,  1446. 

duty  of,  1445. 

appointoient,  what  to  include,  1445. 
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AppTftiser,  in-ventory  to  be  signed  by.  §  1449. 

of  a^ter  diBOOvered  property,  1451 

duty  of  as  to  homestead,  1476. 

zeport  of,  on  homestead,  1477. 

rei)ort,  how  confirmed.  1478. 

reappointment,  when  made,  1479. 

duty  of,  as  to  common  property,  1483. 

new  appraisement j  when  to  be  made,  1484. 

appointment  of,  on  estate  of  ward,  1773. 
Abbxtbation. 

what  may  be  submitted  to,  and  when,  1281. 

submission  to  be  in  writing,  1282. 

submission  entered  as  order  of  court,  1283. 

revocation  of,  1283. 

powers  of  arbitrators,  1284. 

minority  may  decide  question,  1285. 

arbitrators  must  be  sworn,  1286. 

must  all  meet,  1053. 

award  must  be  in  writing,  1286. 

Judgment  on  award,  when  entered,  1286. 

award  vacated  in  certain  cases,  1287. 

court  may  modify  or  correct  awards,  1288. 

decision  on  motion  subject  to  appeal,  1289. 

Judgment,  when  not  subject  to  api>eal,  1289. 

if  submission  to,  is  revoked,  measure  of  damages,  1290. 
Abgumsnt. 

case  reserved  for,  when  to  be  brought  ap,'j665. 

ABBEST  AMD  BAIU 

affidavit  for  order  of,  481. 
•  affidavit  in  Justices'  courts.  862. 

arrest,  how  made,  485. 
bail,  allowance  of,  496. 

bail,  allowance  of  on  arrest  for-contempt,  1215. 
bail,  how  given,  487. 
bail  may  be  reduced,  504. 
bail,  liability  of,  490. 
bail,  substituted  for  deposit,  499. 
custodian  of  will  when  subject  to,  1301 
dei>OBit  to  secure  discharge,  497, 
dei)osit,  when  to  be  refunded,  500. 
deposit  to  be  paid  into  court,  498. 
discharge,  how  effected.  486. 
execution  in  action  on,  what  to  state,  682. 
exoneration  of  bail  by  death,  491. 
exoneration  by  re-arrest,  488. 
for  refusal  to  obey  citation  in  probate  court,  146t. 
for  refusal  of  administrator  to  answer  on  oaUi,  1440 
for  forcible  entry,  when  made,  1168. 
for  contempt,  arrest  when,  1214. 
In  what  cases  arrest  may  be  made,  479. 
in  probate  court  few  embezzlement  of  estate,  1460. 
In  justices'  courts,  proceedings  on,  863-865. 
Justification  of  bail,  495. 

liability  of  officer  for  arrest  of  witness,  when,  2069. 
notice  of  arrest  to  be  given  plaintiff  in  justices'  court,  864. 
notice  of  justification  of  bail,  493. 
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Arrest  and  bail,  no  arrest  to  1>e  made  except  under  -oode.  g  478 
of  Judgment  debtor,  716. 
of  usurper  of  office,  when,  804. 
of  public  administrator,  for  refusal  to  submit  to  examination, 

1734. 
order  of  arrest,  by  vbom  made,  480. 
order,  form  of,  and  return,  483. 
order,  what  to  require,  483. 
order,  may  be  vacdted,  503,  604. 
order,  how  served,  484. 
of  witness  for  refusal  to  testify,  1994. 
of  witness,  when  void,  2068. 
proceedings  for,  iu  Justices'  court,  863. 
proceedings  against  sheriff,  for  escape,  502. 
qualiflcations  of  bail,  494. 
release  from,  exempte  from  re-arrest,  iios. 
sheriff  liable  on  ai^  escape.  601. 
surrender  of  defendant  by  bail,  489. 
usurper  of  office  may  be  arrested,  804. 
undertaking  of  plaintiff,  482. 
undertaking  of  defendant  for  release,  492. 
witness,  when  exonerated  from,  2067. 
witness,  when  entitled  to  discharge  tvom,  2070.. 

ASSAFLT  AND  BATTBIBT. 

jurisdiction  of  Justices'  courts,  117. 
Assessment  of  value  of  property  condemned,  1248. 
Assignee  may  sue^  368. 

ASSIONMENT. 

of  accounts,  etc.,  367. 
not  to  prejudice  right  to  set-ofE;  368. 
not  to  bar  counter  claim  in  answer,  439. 
redemptioner  to  produce  copy  of,  705. 
Associates  may  be  sued  by  name  of  association,  386. 

action  on  imdertaking  for  release,  552. 

administrator  subject  to,  for  not  obeying  citation.  1627. 

affidavit  on,  what  to  show,  638. 

affidavit  in  justices'  court,  866. 

affidavit,  for  discharge  of,  657. 

applications  for  discharge  of,  566. 

against  steament  and  vessels,  817-823. 

claim  of  third  person,  trial  of  rights,  649^ 

discharge  of,  for  irregularity,  556. 

defendant  may  be  examined  on  oath,  646. 

form  of,  imd  requirements,  640 

garnishee  may  be  examined  on  oath,  646. 

in  what  cases  issued,  537. 

in  justices'  courts,  provisions  to  apply,  8^ 

Judgment,  how  satisfied,  550. 

judgment  for  defendant,  553. 

instructions  to  sheriff  in  writing,  543. 

liability  of  garnishee,  544. 

may  be  taken  out  for  lien  of  labor,  etc.,  1197. 

memorandum  to  be  furnished  by  garnishee,  646. 

of  real  property  standing  in  defendant's  name,  542 

of  real  property  on  records  in  other  name,  642. 


Attedhment,  of  personal  property,  i  643. 

of  stocks,  and  shares  of  stocks,  542. 

of  debits  and  credits,  642. 

of  credits  in  hands  of  third  party,  644. 

property  ordered  to  be  sold,  648. 

proceeds  of  property,  how  applied,  651. 

released  upon  undertaking,  654. 

satisfaction  of  plaintiff's  claim,  660. 

several  writs  simultaneous,  640. 

sheriff  to  make  inventory,  646. 

sheriff  may  sell  perishable  property,  647. 

sheriff  may  collect  debts,  647. 

tocomi>el  attendance  of  administrator,  may  issue,  1440. 

time  and  manner  of  executing  writ,  542. 

to  be  directed  to  sheriff,  640. 

undertaking,  effect  of,  639. 

undertaking  on,  release  of,  640,  665. 

undertaking  on,  against  steamers,  818. 

what  wages  are  preferred  claims,  1206. 

when  to  issue  for  a  contempt,  1212. 

when,  and  what  cases  to  issue,  637. 

what  subject  to  attachment,  541,  642. 

when  sheriff  to  return  writ,  659. 

when  to  issue  against  steamers,  813-^19. 

when  to  be  discharged,  555,  658. 

when  not  to  be  discharged,  in  case  of  steamers,  825. 

writ,  to  whom  directed  from  justices'  court,  8o8. 
Atiendanoe,  of  witnesses  may  be  compelled,  177. 

of  witnesses,  how  procured,  1985-1997. 
Attobnet. 

accusation  i^ainst  must  be  in  writing,  290. 

accusation  must  be  verified,  291, 

acts  which  subject  him  to  contempt,  1209. 

admission  to  practice,  how  effected,  275. 

answei:  to  accusation,  how  made,  294-296. 

appointment  by  court  for  absent  defendant,  413. 

appointment  for  non-resident,  413. 

appointment  for  absentees  in  probate,  1718. 

appointment  on  contest  of  probate  of  will,  1307. 

appearance  of.  sufficient  proof  of  notice,  1718 

appearance  of,  on  day  of  trial,  293. 

cannot  be  appointed  receiver,  when,  666. 

certificate  of  admission  of,  to  county  and  district  courts,  277. 

change  of,  in  actions,  284. 

citation,  to  answer  acccusation,  292. 

compensation  of,  1021. 

conviction  for  felony,  effect  of,  288. 

copy  of  amendments  to  be  served  on,  432. 

death  or  removal  of,  notice  required,  286. 

demurrer  of,  to  accusation,  296. 

exempt  from  Jury  duty,  200. 

general  duties  of,  282. 

in  certain  cases  not  to  testifjr,  1881. 

Judgment  against  on  accusation,  299. 

license  of,  276. 

may  instruct  sheriff  what  to  attach. 
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Attorney,  may  require  sheriff  to  take  property  in  replevin*  %  511. 

may  consent  to  -waive  jury,  631. 

may  waive  finding  of  facts,  634. 

measure  and  mode  of  compensation,  1021. 

notice  of  change  of,  In  action,  286. 

oath  of,  on  admission,  278. 

of  other  state  how  admitted,  279. 

penalty  for  practicing  without  license,  281. 

privileged  communications  of,  1881. 

proceedings  for  removal  of,  287-299. 

qualifications  necessary  for  admission,  276. 

reference  on  accusation  against,  298. 

removal  and  suspension  of,  287. 

roll  of,  to  be  kept,  280. 

service  of  papers  on,  to  be  made,  1016. 

trial  of,  on  accusation  filed,  297. 

who  may  practice  in  justices'  courts,  842. 
Attobnxy-gekebal. 

duty  of  in  proceedings  for  escheated  estates,  1269. 

need  not  verify  pleading,  446. 

may  bring  action  for  usurpation  of  office,  8031 
AwABDs.    See  Abbitbaxiom. 

Bail,  defendant  dlschaz^ed  on  giving,  486. 

deposit  made  instead  of,  497. 

in  contempts,  1215. 

justification  of,  493-495. 

may  be  given  by  defendant  on  arrest,  48T. 

may  surrender  defendant,  488. 

may  arrest  defendant,  489. 

may  be  exonerated,  491. 

may  be  examined  as  to  qualiflcations,  495. 

qualifications'  of,  494. 

substituting,  for  deposit,  499. 

to  be  given  by  usurper  of  office  or  franchise,  804. 

when  charged  on  undertaking,  489. 

when  fUally  charged,  490. 

when  sheriff  liable  as,  601. 
Baiuff  of  sttphemb  coubt,  how  appointed,  266. 

tenure  of  office,  266. 
Bn>,  at  administration  sale,  how  received,  1649. 

what  amount  to  be  bid,  1560. 
BiDOEB,  refusal  to  pay  bid  at  sale. 

proceedings  against,  696.  . 

Judgment  and  proceedings,  696. 
Bill  of  items,  practice  on,  464. 
Bill  of  costs. 

verification  and  filing  of,  1033. 
Bill  of  iexcbangb. 

notice  to  drawers  and  indorsers,  how  oonstmed,  186S. 

assignment  of,  368. 

parties  joined  as  defendants,  381. 
Blaitk,  in  process  in  justices'  courts  to  be  filled.  920. 
Boats,  liability  of,  liens  for,  818. 

damages  not  otherwise  provided  for,  814. 

complaiat,  what  to  designato,  815. 
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Boftti,  summons,  how  senred,  §  814. 

attachment  may  issue,  817. 

Issuance  of  writ,  818. 

writ,  how  directed,  819. 

release  of  writ,  819. 

execution  of  writ,  820. 

appearance  and  defence,  831.  . 

proceedings,  how  conducted,  823. 

discharge  of  attachment,  terms  <^,  833b 

sale  under  Judgment,  824. 

proceeds,  how  disposed  of,  824. 

claims  for  wages  prefened,  82fi. 

chiims,  how  enforced,  826. 

claims,  how  proved,  826. 

notice  of  sale,  827. 
BoiiD  of  administrator  form  and  requkdtea  o^  1888. 

separate  bonds  required,  1391. 

not  void  on  first  recovery,  1392. 

sureties  must  justify,  1393. 

when  may  be  di8i>eused  with,  1396. 

of  administrator,  with  will  annexed.  1426. 

of  purchaser  at  administrator's  sale,  whenreqnirad,  lj567. 

action  on  administrator's  bond,  1586. 

to  executors  by  distributees  of  estate,  166L 

suit  ui)on  distributees^  bond,  1662. 

of  agent  appointed  for  absent  distributees,  1693. 

of  public  administrator  on  special  letteis,  1737. 

of  guardian,  conditions  of,  1754. 

of  testamentary  guardian,  1758. 

of  guardian  on  sale  of  property,  1788. 

new  bond  of  guardian,  when  required,  1803. 

must  be  filed,  action  on,  1804. 

provisions  of  code  to  apply  to,  1809. 
Books  containing  laws  presumed  to  be  correct,.  1900u 

of  science,  art  &c.,  as  evidence,  1936. 

of  records  of  wills  to  be  kept,  1318. 

judgment  book  to  be  kept,  668. 

judgment  to  be  entered  in  amicable  actions.  1139. 

Inspection  may  be  ordered  and  copy  given,  1000. 
Bbbaoh  of  peace,  jiurisdiction  in  actions  for,  117. 

BUILDINOS. 

proceedings  to  enforce  liens  on,  1183-1199. 
what  public,  exempt  from  execution,  690. 
BusDEN  OF  PBOOF,  ou  whom  it  rests,  1981, 1983. 

OALEin>AB, causes  to  be  entered  on,  by  clerk,  693. 
Cafaoxtt,  want  of,  ground  for  demurrer,  430. 
Causes  of  action. 

may  be  joined,  427. 

must  be  sejtarately  stated,  437. 

where  laid,  392-396. 

misjoinder  of,  ground  for  demurrer,  430. 

insufficiency  of,  ground  for  demurrer,  430. 
CSbbzificatb. 

of  sale  of  personal  property  under  execution,  698. 

of  sale  of  Immovable  personal  property,  699. 


Oertlflcftte.  of  Bale  of  te§l  property.  %  700. 

what  must  show.  700. 

duplicate  to  be  filed,  700. 

of  proof  of  lost  will,  1340. 

of  inroof,  to  be  atiached  to  wiU,  1317. 

of  service  of  summons,  415. 

of  clerk  to  papers  f  urnii^ed  on  appeal,  953. 

of  foreign  Jastice  to  transcript  of  docket,  1922* 

offtcial,  wbat  to  contain,  1923. 

official  seal  to  be  offixed  to,  1923. 

on  review,  what  to  be  certified,  1076.         • 

to  claimant  of  uncalled  for  estate,  1096. 
Gbbtioaibi,  to  be  hereafter  known  as  review,  1067. 
Bee  Bsvixw 

CH4UiENOXS. 

peremptory,  four  allowed,  601. 
grounds  of,  for  cause,  602. 
for  cause,  how  tried,  603. 
in  justices'  courts,  885. 
Ohambebs. 

power  ot  supreme  ^usticeflin,  46,166 
of  district  judge  in,  166, 
of  coanty  Judge  in,  166. 
of  probate  judge  in,  167, 1805. 

writs  of  review,  mandate  and  prohibition^  maj  be  lanied  In. 
1108. 

ORANOK  or  NAMES. 

application  for,  how  made,  1276. 
hearing  application  and  remonstrance,  1278. 
jurisdiction  in  proceedings  for,  1276. 
publication  required,  1276. 

CHA270S  or  PLAOB  Or  TRIAL. 

grounds  for,  897. 

where  cause  may  be  transferred  to,  898. 

transfer  fh>m  probate  court,  400. 

costs  on  transfer,  399. 

in  justices'  courts,  833. 

on  disability  of  justice,  other  justice  may  sit,  929L 

not  to  be  changed  moro  than  once,  834. 

whero  cause  must  be  transferred  to,  835. 

proceedings  on,  in  justices'  courts,  836. 

effect  of  order  of  justice  for,  837. 

transfer  to  district  court,  838. 
Ghabgb  to  jttbt,  what  to  contain,  608. 
CHiEr  jusxxoK,  who  is,  41. 
Citation. 

to  attorney  to  answer  accusation,  292. 

to  heirs  resident  in  county,  1304. 

to  executor  named  in  will,  1304. 

on  contest  of  will,  or  of  probate,  1328. 

on  contest  of  grant  of  letters,  1384. 

on  justification  of  sureties  in  probate,  1394. 

on  application  for  new  sureties,  1398-1402. 

on  application  for  release  of  sureties,  1403. 

to  person  in  charge  of  decedent's  property,  1469-1461. 

to  minor,  by  probate  judge,  1749. 
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Citetion,  of  ezecaton  or  administrators,  for  waste,  68  1437<>1440. 

to  render  an  exhibit,  162^-1626. 

to  render  an  aoconnt,  1628. 

to  pay  on  partition  bond,  1662. 

time  of  service  and  retuni.  1711. 

when  issued,  1708. 

how  served,  1709, 1710.  • 

Grrr,  summons,  how  served  on,  411. 

need  not  give  security  in  actions,  1058. 
Civil  ▲ctions. 

for  real  property,  limitation  of,  815. 

may  be  consolidated  on  lien,  1196. 

may  be  consolidated  on  condemnation  of  land,  1243. 

how  commenced,  405. 

when  to  be  commenced,  312. 

when  deemed  commenced,  360. 

whence  arise,  18. 

when  and  how  prosecuted,  23. 

limitation  of  against  corporation,  869. 

limitation,  where  cause  arises  in  other  state,  361. 

how  conmienced  in  police  courts,  929. 

questions  involved  in,  may  be  submitted  to  arbdtmtluu,  1281. 
See  AonoMS. 
Gi.,iiifs,  by  third  person  in  replevin,  619. 

by  third  person  in  attachment,  549. 

by  third  person  in  execution,  689. 

of  Uenholder,  when  to  be  filed,  1187. 

for  wages  of  mariner,  preferred,  826. 

adverse  for  personal  property,  1050. 

adverse  for  real  property,  738. 

GLAiaC  Ain>  DELIVBBY. 

delivery,  when  to  be  claimed,  609. 
affidavit:  and  its  requirements,  516i 
requisition  to  sheriff,  511. 
security  on  part  of  plainti£^  512. 
service  of  process,  612. 
undertaking  of  plaintiff,  512, 
justification  of  sureties,  513. 
exceptions  to  sureties,  proceedings  on,  61S. 
defen^bmt,  when  entitled  to  re-delivery,  514. 
justification  of  defendant's  sureties,  516. 
quaUficatioDs  of  sureties,  516. 
concealed  property,  how  taken,  617. 
property,  now  kept,  518. 
claim  by  third  party,  proceedings,  519. 
notice  of  claim  and  affidavit  to  be  filed,  520. 
undertaking,  action  on,  521. 
judgment  on,  to  be  an  alternative,  667. 
limitation  of  action  in,  338. 
injustices'  courts,  how  enforced,  870. 
finding  of  Jury  in  actions  for,  627. 
execution  on,  to  whom  issued,  687. 
execution,  what  to  recite,  682. 
judgment  in,  how  enforced,  684. 
costs  allowed  on  actions  for,  1023. 
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CikiiMS  AAMisn  vrTATEM,  When  imut  be  pmentett.    See  Esrrarm  or 

DB0KA8KD  PKBSONB. 

GLBBonAK  OB  PBissT,  wheD  not  to  be  witnew^  I  1881. 
Olxbk. 

when  to  take  down  tegtimony,  1051. 

most  endorse  on  complaint,  what,  408. 

must  keep  register  of  actions,  1052. 

duty  of,  in  contested  elections.  1118. 

duty  of,  on  confession  of  judgment^  1184. 

duty  of,  on  submission  to  arbitration,  1283. 

what  to  transmit  on  yerdict  on  mandate,  1093. 

of  tribunal  to  return  writ  of  review  with  transoipt*  1OT0L 

to  inyest  proceeds  on  partition  sales,  789. 

duty  of,  on  investment,  791. 
Olbb^  of  fbobatb. 

to  file  and  record  certificate  of  proof » ISlft. 

to  file  petition  for  letters,  1371. 

to  post  notices,  1373. 

to  Issue  citation,  138i. 

to  record  letters,  kc,  1387, 1684, 1773. 

to  issue  letters,  1356, 1412. 

to  give  transcript  and  certificate,  U29. 

when  to  Issue  subpoenas  and  citationi^  1707, 170& 

to  enter  claims  on  register,  1497. 

to  sign  citation,  1707. 
CODB  OF  crriL  pbocedubb. 

existing  actions,  how  affected  by,  9. 

how  divided,  1. 

limitation  of  actions  not  affected  by,  7. 

not  retroactive,  3. 

provisions  of,  applicable  to  enforcement  of  liens,  1198. 

provisions  of,  effect  on  existing  statutes,  6. 

provisions  applicable  to  justices'  courts,  869. 

provisions  of,  appiicable  to  proceedings  for  oonddmnati^n  of 
land,  1256. 

rule  of  construction  of,  4. 

terms,  how  employed,  8. 

when  to  take  effect,  2. 

ObMKBNCBMENT  OF  ACHON. 

actions,  how  commenced,  406. 
summons,  iSRuance  of,  407. 
alias  summons,  when  to  issue,  408. 
notice  to  bo  filed  in  real  actions,  409. 
in  police  courts,  929. 

Ck>BCPXNBATION. 

to  tenants  in  partition,  sales  to  be  made,  7781 

to  bb  fixed  by  courts  in  such  cases,  779. 

to  owner,  on  condemnation  of  land,  1249. 

on  unequal  partition  of  land,  792. 

of  appfuisers  in  probate,  1444. 

of  referee  in  probate,  1608,1636. 

of  executor  by  will,  1616. 

renunciation  of  same,  1616. 

further  allowance,  1618. 

of  agent  of  absentee  on  partition,  1692. 

of  guardians,  1776. 
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Oo  jsuasj,  as  a  pleading,  8  432. 

first  pleading  In  action, 426. 

amendmentH  to,  to  be  filed  and  served,  432. 

causes  of  action  which  may  be  joined,  427. 

causes  of  action  must  bo  sei>aratel7  stated,  427. 

conditions  precedent,  how  pleaded  in,  457. 

demand  for  relief;  426. 

for  injunction,  must  be  Terifled,  627. 

in  justices'  courts,  what  to  contain,  853. 

indorsement  of  clerk  to  be  made  on,  406. 

in  forcible  entry  and  detainer,  1166. 

in  actions  against  steamers  or  boats,  815. 

In  actions  for  usurpation  of  office,  804, 

in  actions  for  partition,  763. 

In  proceedings  for  condemnation  of  land,  1243. 

on  application  for  voluntary  dissolution  of  corporation,  ViSB, 

part  of  judgment  roll,  670. 

service  to  be  made  of  copy  of,  410. 

statement  of  cause  of  action,  how  made,  426. 

statement  in  proceedings  to  contest  elections.  Ill  6. 

supplemental,  when  may  be  made,  464. 

to  be  amended  in  certain  cases,  1173. 

what  to  contain,  426. 
CoMPKOMisB,  offer  of  defendant  to,  997. 

proceedings  on  offer  to,  997. 

of  debt  due  estate  of  decedent,  1688. 

of  debt  due  estate  of  ward,  1769. 
Computation  of  tdib,  how  made,  11. 

time  of  performance  of  act  may  be  extended,  1064. 
CoNCSALEp,  property,  possession  of,  how  demanded,  017. 

defendant,  service  how  made  on,  412. 

witness,  subpoena,  how  served  on,  1988. 
Ck>N>CLUsiVK  EviDEKOE,  defined,  1837. 

how  restricted,  1978. 
Co:;a>BMNATZON  or  lamd.    See  Ekhnknt  Domain. 
Condition  pbegedent,  performance  of,  how  plead  d,  457. 
CoNFBssiON  or  jm>OMENT,  may  be  made  for  debt  dut  or  for  contin- 
gent Uability,  1132. 

statement  on,  1133. 

filing  statement  and  entering,  judgment,  1134. 

in  justices*  court,  how  made,  1136. 

jurisdiction  governed  by  amoimt  due,  1132. 
CoNSANGUiNiTT,  as  a  disqualification  in  a  judge.  170 

ground  of  challenge  to  juror,  602. 

ground  of  objection  to  referee, -641. 
Consolidation,  of  actions  for  liens,  1396. 

of  causes,  in  condemnation  of  lands.  1243. 

of  actions  when  may  be  ordered,  1048. 
CoNSTBUOTiON,  of  words  and  phrases  in  code,.  8, 
Contempt,  judicial  officers  may  punish  for,  178. 

second  application  for  order  deemed  a,.  183. 

what  acts  or  omissions  are,  1209. 

reentry  on  property  after  eviction,  1210. 

in  presence  of  court,  how  punished,  1211. 

in  absence  of  court,  what  necessary  to  show,  1211. 

warrant  may  issue  on  notice  to  show  cause,  1212 
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Contempt,  ball  may  be  glren  by  party  anested  for,  1 12UL 

duty  of  shcnifoii  arrest,  1214. 

bail  bond,  form  and  conditions  of,  1216. 

oflAcer  to  retoTQ  -warrant  and  nndertaking»  1216* 

hearing  on  charge  rreferred,  1217. 

Judgment  and  penalty  for,  1218. 

omiaeiona,  how  pmiished,  1219. 

failure  to  appear  at  hearing,  proceedings  thereon,  1220. 

illness  Bui&cient  excuse  for  non-appearance,  1221. 

judgments  and  orders  in  cases  of,  are  final,  12,22. 

in  Justices  courts,  acts  and  omissions  constituting,  enfmer* 
ated,  906. 

in  presence  of  Justice,  how  punished,  907. 

not  in  presence  of  Justice,  proceedings  on,  908. 

punishment,  measure  of,  in  Justice's  court,  009. 

conviction  for,  to  be  entered  in  Justice's  docket,  918. 

provisions  of  code  as  to  service  of  process  not  to  apply,  lOlfi. 

refusal  to  obey  citation  in  probate  court  is  a,  U60, 1461. 
CoirrBSTiMO  EUCTXons. 

who  may  contest,  grounds  of,  1111. 

elections,  when  annulled  for  irregularity,  1112. 

when  not  annulled  for  malconduct,  1113. 

illegal  votes,  when  not  to  vitiate  eleietionB,  1114. 

proceedings  on  contest,  1115. 

statement  of  cause  of  contest,  1116. 

list  of  illegal  votes,  when  to  be  furnished,  1116. 

want  of  form  of  statement,  not  to  vitiate,  1117. 

special  term  of  court  for  trial  of,  1118. 

citation  to  issue  to  respondent,  1119. 

witnesses,  attendance  how  enforced,  1120. 

powers  of  court  in  proceedings  on,  1121. 

adjournment  may  be  ordered,  1121. 

rules  to  govern,  an  trial,  1122. 

decision  on  trial,  what  court  may  declare,  1128. 

fees  of  officers  and  witnesses,  1 1 24. 

costs  in  proceedings,  who  liable  for,  1126. 

appeal  Uts  from  decision  on,  1126. 

appeal  when  to  be  ti&en  within  ten  days,  1127. 

OONTSSTIMO  PROBATE.  ScO  PBOBATB  OF  WIU.. 

Co.NTiNUAKCB,  for  absence  of  testimony,  what  required,  695. 

in  proceedings  for  mandate,  when  may  be  ordered,  1090 

not  allowed  on  amendment  of  complaint  in  forcible  entry, 
1173. 

for  non  return  of  commission  to  take  testimony,  2027. 

costs  as  a  condition  for,  in  discretion  of  court,  1029. 

in  justice's  court,  when  may  be  ordered,  874. 

OB  consent  of  parties,  876. 

OB  application  of  either  party,  what  must  be  shown,  876. 

affidavit,  when  required,  876. 
CoKTBACTOBS,  llens  which  may  be  secured  by,  1183. 

See  Lien,  bnvobcbmemt  or. 
CoirrBAOTS,  conditions  precedent  in,  how  pleaded,  457. 

express  or  implied,  may  be  united  in  complaint,  427. 

attachment,  when  may  issue  in  actions  on,  637. 

when  defendant  may  be  arrested  in  actions  on,  479. 

trial  by  Jury,  how  waived  in  actions  on,  631. 
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Contracts,  JadgUMit  by  defonlt  may  be  taken  in  action  on,  f  586. 

Judgments  in  gold  coin,  when  may  be  taken  on,  667. 
CtoMTBiBUTiON,  may  be  enforced  by  oue  of  several  judgment  debtors, 
709. 

among  legatees  on  distribatlon  of  estate,  1664. 
OoHTBMiJCNCB,  of  wituosses,  ground  for  change  of  venue,  397 

OOlfVEYAMCa. 

judicial  officers  may  take  acknowledgment  of,  179. 

mortgage  not  to  be  deemed  a,  744. 

of  land  oa  execution  sale,  when  to  be  made,  703. 

of  land  by  executors  and  administrators,  1597-1607. 

andfia  e  of  lands  to  pay  decedent's  debts,  1536-1578. 
GoBPOBATiuKs,  pleadings,  how  yeriiled  by,  446. 

summons,  how  served  on,  411. 

api>ointment  of  receiver  in  insolvency  of,  564. 
CoBPOAATioNs,  DissoLUXioN  CF,  may  be  voluntarily  dissolved,  1227. 

application  for,  what  to  contain,  1228. 

application,  how  signed  aud  venfled,  1229. 

filling  applicaticn  and  publishing  notice,  1230. 

objections  may  be  filed,  1231. 

hearing  of  application,  1.32. 

judgment  roll,  what  constitutes,  1233. 

appeal  lies  from  judgment,  1233. 

appointment  of  receiver  in  proceedings  upon,  666. 
OoBBOBonAUVs  kvidbmcb,  defined,  1839. 
CkwKES,  and  interest  must  be  included  in  judgment,  1036. 

may  be  imposed  as  a  condition  for  continuance,  1029. 

verified  memorandum  of,  to  be  filed,  1033. 

fees  of  referees,  rate  allowed,  1028. 

fees  of  referaes  may  be  apportioned  in  purtition,  768. 

in  actions  for  wages  and  salaries  a  preferred  cladm,  1206. 

in  proceedings  for  condemnation  of  land,  1255. 

in  proceedings  to  contest  elections,  1124. 

in  actions  for  usurpation  of  offl.e,  809. 

in  actions  by  or  against  administrator,  W3X, 

of  abstract  of  title  in  partition,  799. 

of  prior  action  for  part  tion,  798. 

of  partition  as  a  lien,  796. 

of  appeal,  when  discretionary,  1027. 

on  appeal,  how  claimed  and  recovered,  1034. 

on  frivolous  appeal,  damages  may  bo  added,  957. 

on  disclaimer  in  actions  to  quiet  title,  739. 

on  several  actions  brought  on  a  single  cause,  1023. 

on  review  other  than  by  appeal,  i032. 

security  for,  when  may  bercquirod,  1036. 

security,  if  not  given,  action  wi  1  be  dismissed.  1Q3T. 

when  allowed,  of  course,  to  plaintiff,  1022. 

when  allowed,  of  course,  to  defendant,  1024. 

when  allowed  in  discretion  of  court,  1025. 

when  to  be  severed,  1026. 

when  tender  was  made  before  suit,  1030. 

in  probate  proceedings,  by  whom  paid,  1720. 

on  suit  for  claim  against  estate,  1503. 

on  application  for  share  of  estate,  1661. 

on  action  against  executor,  1509. 

on  tdal  by  referees  in  probate  proceedings,  1508. 


888  INDEX. 

Gosts,  on  application  for  Bale  of  ward's  estate.  S  IT^ML 

on  contesting  validity  or  probate  of  will,  1332. 

on  revocation  of  probate  of  will,  1332. 

in  Justice's  courts,  when  allowed,  924. 
CouvsELOBs  AT  LAW.    See  Attobneys. 
C!ou»TEB  CLAIM,  uxAj  be  demurred  to,  443. 

not  barred  by  death  or  assignment,  439. 

may  bo  set  up  by  defendant  on  answer,  437. 

omission  to  set  up,  effect  of  in  justice's  couzts,  85fi» 

what  constitutes,  438. 

Judgment  on,  666. 

findings  of  jury  on,  G28. 
CouMTY,  summons,  how  served  on,  411. 

906ts  in  actions  against,  how  paid.  1039 

need  not  give  security  in  actions,  1058. 
Ck>xnrrT  cottbt,  to  be  In  each  county,  82. 

to  have  seal,  147, 149. 

judges  of,  election  and  term  of  ofAce,  83. 

Jurisdiction,  original  and  appellate,  84. 

original  jurisdiction,  cases  enumerated,  85. 

appellate  jurisdiction,  when  it  attaches,  86. 

presumption  in  favor  of  judgments,  87. 

terms  of,  in  respective  counties,  88. 

terms  to  be  held  at  county  seat,  90. 

always  open  for  certain  piurposes,  89. 

Jurisdiction  In  forcible  entry  and  detainer,  11C3. 

Jurisdiction  in  dissolution  of  corporations,  1227. 

Jurisdiction  In  proceedings  for  chunje  of  names,  1275. 

powers  of,  in  proceedings  to  contest  elections,  1121. 

rules  to  govern  in  contest  of  elections,  1122. 

special  terms  of,  in  proceeding's  to  contest  elections,  lllii. 

to  transmit  Indictment  to  municipal  court,  106. 

statement  on  appeal  to,  975. 

what  may  bo  reviewed  on  apx)eal  to,  980. 

provisions  of  code  not  to  apply  to  appeal  to,  059. 
CSouKTT  jimaB,  to  hold  county  court,  82. 

term  of  ofSico  of,  83. 

may  hold  court  In  other  county,  161. 

to  be  probate  Judge,  95. 

power  of  at  chambers,  166. 

to  determine  successor  of  Justice  of  peace,  918. 

when  to  hear  application  for  dlscluurge  from  imprisonment, 
1144. 
Gouirrz  OFFicEBS,  exempt  fh>m  jury  duty,  200. 
GouBT  coMHissioNBB,  how  appointed,  258. 

powers  of,  259. 

not  to  have  partner,  173. 

reference  may  be  made  to,  640. 

to  report  within  ten  days,  643. 

effect  of  findings  of,  644. 

exceptions  to  flndin^s,  review  of,  646« 
C'ouBTS  OF  JUBTicB,  enumerated,  30. 

which  are  courts  of  record,  31. 

for  trial  of  Impeachments,  34. 

sittings  to  be  public,  124. 

exception  in  divorce  cases,  125. 
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Courts  of  Justice,  powers  of,  S'128. 

place  of  holding  to  be  provided,  lH. 

place  of  holding,  when  may  be  changed*  143. 

to  have  seals,  147. 
CouBTs  or  BECOBO,  What  courts  are,  81. 
CuEDiBiLzrY  OF  WTTNEss,  Collateral  facts  may  be  inquired  into,  1868. 

See  WiTHSss. 
Gbedhobs,  when  entitled  to  administer,  1366. 

cannot  sue  special  administrator,  1415. 

tu  present  claims  against  estate,  time  when,  1493. 

proceedings  of,  on  presentation  of  claim,  1494-1604. 

may  applf  for  order  of  sale  of  estate,  1546. 

may  require  suits  brought  to  recover  property  of  estate,  1590. 

may  except  to  administrator't*  account,  1635. 

entitled  to  dividend  on  Insufficiency  of  estate,  1646. 

may  assent  to  deduction  on  contingent  claim,  1648. 

may  have  exeoution  issued  upon  judgment  in  probate  court, 
1649. 

claim  of,  not  included  in  order  of  payment,  how  disposed  of, 
1650. 
Cbimxnax<  actions,  provisions  for,  in  crimmal  code,  24. 
Cross  DEMAin>8,  not  barred  by  death  or  transfer,  439. 
CuaiuL&TTVB  EVIDENCE,  defined,  1838. 
CubioDT,  of  abstract  of  title,  in  partition,  799. 

of  will,  duty  of  custodian,  1298. 

custodian  of  will,  when  subject  to  urest,  1302* 

custodian  of  public  writings,  duty  of.  1893 

SeeSHBBIFF. 

Damages,  relief  claimed  in  complaint,  426. 

when  to  be  assessed  by  jury,  686. 

excessive,  ground  for  new  farial,  667. 

allowed  for  waste,  732. 

double,  awarded  in  proceedings  to  recover  embezzled  estate. 
1460. 

trfbled,  in  actions  for  unlawful  entry  and  trespass,  736. 

improvements  when  set  off,  to  claim  for,  741. 

iu  proceedings  for  mandate,  1095. 

in  proceedings  for  usurpation  of  office,  807. 

for  neglect  to  return  inventory  in  probate,  1460u 

for  misconduct  in  probate  s»le,  1671, 1672. 

on  appeal  t&ten.  for  delay,  957. 

on  disobodieuco  to  subpoena,  1992. 
Death,  of  party  not  to  abate  action,  383. 

not  to  bar  counter  claim,  440. 

of  attorney,  reeppointment  to  be  made,  286. 

effect  of,  on  right  to  possession  of  land,  329. 

after  judgment,  not  to  stay  execution,  686. 

not  to  invalidate  judgment  in  partition,  766. 

after  verdict,  judgment  may  be  rendered,  C69. 

who  may  sue  for  injury  causing,  37<:,  377. 

wages  in  case  of,  a  preferred  claim,  1205. 

to  be  reported  to  public  administrator,  1728. 
Debtob  of  Debtob,  may  pay  claim  of  creditor,  716. 

examination  of,  how  conducted,  717. 

trial  of,  how  conducted,  718. 
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Debtor  of  debtor,  property,  bow  applied,  8  719. 

proceedings  on  denial  of  indebtedness,  720. 
Dekis,  of  decedents,  estate  to  be  listed,  1445, 1447, 1448. 
to  bo  collected  by  executor.  1581. 
when  may  be  compounded,  and  compromiaed,  1588. 
wben  executor  not  accountable  for,  1615. 
statement  of,  when  to  be  filed,  1512. 
payment  of  debts  of  decedent,  1643-1683. 
Dkbts  and  cbeditb,  how  attached,  542. 
liow  seized  on  execution, 688. 
may  be  collected  by  sheriff  on  attachment,  647. 
DsoiBioM,  of  court,  must  be  in  writing,  632. 
must  be  filed  within  twenty  days,  632. 
of  motion  for  a  new  trial,  660. 
facts  and  conclusions  must  be  separately  stated,- 633. 
exceptions  to,  when  may  be  taken,  646. 
when  deemed  excepted  to,  647. 
when  subject  to  review  on  appeal,  956. 
on  motion  to  modify  award  is  final,  12S9. 
Declabations,  of  parties,  how  far  binding  1848-1834. 
of  parties,  when  may  bs  proved,  1S70. 
of  deceased  as  to  pedigree,  effect  of,  1852. 
See  EviDEMCB. 
Default,  may  be  entered  on  failure  to  answer  amended  complaint. 
432. 
when  judgment  to  be  rendered  on,  085. 
mandate,  not  granted  by,  1088. 
relief  to  be  awarded  to  plaintiff  on,  580. 
Defect,  of  parties,  groimcl  for  demurrer,  4«). 

of  account,  further  account  may.be  ordered,  454. 
in  pleadings,  when  disregarded,  475. 
Defbmdant.    See  Pabties.  ^  ^  ^^  ^  ^^, 

Defekses,  several  may  be  set  forth  in  answrr.  441. 
must  be  separately  stated  in  answer,  441. 
when  plaintiff  may  demur  to,  443. 
when  founded  on  written  in8trument.,448. 
in  actions  for  libel  and  slander,  461 
DEFiOTiioNS,  of  terms  and  phrases,  8. 

courts  lake  judicial  notice  of,  1876. 
See  ;Evidencb. 
Deobses  of  evidence,  enumerated,  1J28. 
Dfuvebt,  of  property  at  execution  sale,  how  made,  698, 699. 
1)  KM  AND,  of  bill  of  itemB,  how  and  when  made,  454. 
D^mubbeb,  must  specify  grounds,  431. 
may  accompany  answer,  431. 
not  waived  by  simultaneous  answer,  472. 
amendmentH  of  course  and  effect  of,  472. 
overruled,  effect  of  on  answer,  472. 
grounds  of,  to  petition  for  probate,  1312. 
grounds  of  generally,  430. 
may  be  taken  to  part  of  pleading,  481. 
miay  bo  taken  to  answer  in  mandate,  1091. 
to  answer,  when  to  be  taken,  443. 
to  accusation  against  attorney,  295. 
objections,  v,hen  deemed  waived,  434. 
what  issues  are  laised  by,  589. 
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Demnrier,  when  defendant  m  iy  demur,  §  i30. 

in  Justices'  courts,  854. 

proceedings  on  in  justices'  courts,  858. 

to  amended  pleading,  when  to  be  taken,  432, 860. 
D£NiAi«,  effect  of  failuro  to  deny,  462. 

must  be  specific,  to  verified  complaint.  437. 
Deposit,  to  secure  discharge  from  arrest,  480. 

m^y  be  made  instead  of  baU,  497. 

to  be  paid  into  court,  498. 

released,  on  giving  bail,  499. 

how  applied,  in  satisfaction  of  Judgment,  500. 

of  fees,  on-trial  of  rights  to  property,  689. 

of  summons,  in  post-office,  -il6. 

in  post-office,  on  service  by  mail,  1013. 

no  limitation  to  action  for  money  left  on— following  8  345. 
Depoair  in  ooubt,  of  money  in  hands  of  trustee,  572. 

to  be  placed  by  clerk  with  county  treasurer,  573, 

order  for,  how  enforced,  374. 

of  surplus  money,  in  foreclosure  suits,  727. 

of  surplus,  after  sale  of  steamer  or  boat,  825. 

on  substitution  of  new  defendant,  386. 

on  uppeal,  941-949. 

on  appeal,  may  be  waived,  948. 

for  costs,  in  justices'  courts,  923. 
Deposxxzons,  depose,  term  defined,  8. 

definition  of  deposition,  2004 

form  of  taking,  2006. 

when  may  bo  used,  2019. 

of  witness  out  of  state,  when  taken,  2020. 

of  witness  in  the  state,  when  taken,  2021. 

of  witness  out  of  state,  how  taken,  2024. 

commission,  to  whom  to  issue,  2024. 

interrogatories,  when  to  kX>  prepared,  2025. 

authority  and  duties  of  commissioners,  '2026. 

non-return  of  commission,  when  trial  will  bs  contlntied,  2027. 

by  whom  may  be  used,  2028. 

«t  witness  in  the  state,  before  whom  taken,  2031« 

how  taken,  and  by  whom  may  be  used.  203i2. 

when  may  be  excluded,  2033. 

pnce  taken  may  be  read  at  any  time,  2034. 

to  be  used  in  other  states,  2035. 

of  witness,  how  procured  upon  commission,  2036. 

how  procured  if  no  commission  issue,  2037.  ! 

when  may  be  taken  without  commission,  2037.  I 

testimony  of  witness,  how  taken,  2038. 

of  witness  may  be  taken  in  case  of  adjournment,  596. 
See  EviDENOB. 
Dbscbiption,  of  real  property  in  pleadings,  455. 
1)  BvisEB.    See  Probate  ov  will  ;  estates  of  dbceasbd  rBBSONS. 
l>iBi::0T  EVIDENCE,  defined,  1831. 

what  sufficient  to  prove  facts,  1844. 
DisABiLiTT,  not  to  abate  action,  383. 

of  Justice,  proceedings  thereon,  922. 

when  to  be  availed  of,  357. 

when  two  or  more  exist,  358. 

See  Abatement  ;  limitation  or  actions. 
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DiMUHMUgMTg,  when  Allowed  in  actions,  8  lOZL 

bill  of,  by  whom  yerified,  1033. 
DnoHABas  vbom  impiixsonuent. 

of  persons  in  civil  octionB,  1143. 

for  faUure  of  plaintiff  to  fnmiah  weekly  support.  115i.- 

notice  of  application  for,  1144. 

service  of  notice,  1146. 

examination  of  prisoner  before  Jndge,  1146. 

Interrogatories  may  bo  in  writixig,  1147. 

oath  to  be  administered,  1148. 

order  of  discharge,  1149. 

successive  applications  for,  1150. 

when  final.  1151. 

Judgment  may  be  enforced  against  estate,  1153. 

prisoner  not  subject  to  re-arrost  after,  1153. 
DiBGHABOE  OF  EXECDTOBS,  from  debt  due  decedent,  (4474 144S. 

order  for,  1647. 

by  judgment  or  decree,  1697. 

See  EXEGDTOBS  AKD  ADICXNIHT&ITOBS. 

I>jBGBXixoN  OF  couBT,  ou  allowance  of  COSt8»  1025. 

costs  of  appeal,  when  in,  1027. 

costs  on  postponement  of  trial,  are  in,  1029. 

costs  on  proceedings  for  condemnation  of  laud  in,  135Su 

granting  stay,  under  writ  of  review  in,  1072. 

ordering  issues  in  mandate  to  be  tried  by  jury  in,  1090. 

evidence  on  collateral  questions,  admitted  in,  1868.  . 

view  by  jary  of  premises,  allowed  in,  1954. 

order  of  pr  jof  in,  2042. 

form  of  administering  oath,  in,  2095. 
DnuissAL,  of  action,  for  failure  to  furnish  seoudty  for  costs,  1687. 

When  either  party  nuiy  take  a,  694. 

when  action  m  .y  be  dismissed,  581. 

of  appeal,  for  failure  to  furnish  papers*  954. 

of  appeal,  effect  of,  955. 

DiSOBEDTENOB.      SeO  CONTEMPTS. 

DiSQUALiFiOATiONs,  of  judge,  170. 

of  judge,  ground  for  removal  of  cause,  391. 

executor  may  qualify  on  removal  of,  1354. 

of  probate  judge,  proceedings  on,  1430. 

of  jurors,  enumerated,  602. 

of  referee,  enumerated,  641. 
DisTBiBxrnoN.    See  Estatjus  cf  deceased  pbbsohb. 
DiscBJCT  ooubt,  to  have  a  seal,  147,  149. 

to  be  in  each  district,  55. 

Judge  of,  election  and  term  of  office,  56. 

terms,  whure  to  be  held,  75. 

term  continued  tiU  business  completed,  76. 

terms  of  in  the  various  districts  68-74. 

Jurisdiction  of,  57. 

in  proceedings  relative  to  escheated  estates,  1269. 

Jurisdiction  on  liens,  1191. 

In  condemnation  of  lands,  1243, 1247. 

5»ower  of,  in  condemnation  of  lands,  1247. 
udgments  and  orders  of,  may  be  entered  in  vacation,  78. 
SiazBioT  OOUBT  OF  Sacbamento,  jurisdicti/on  in  proceedings  l>y 
olaimsnt  of  escheated  estate,  1272. 
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Djstbict  jxtdoe,  election  and  tenn  of  office,  S  56. 

may  take  ackaowledfi^ents  and  affidayite,  179. 

eUgibUity  to  office,  167. 

not  to  act  as  attorney  at  law,  172. 

power  of,  at  cliambers,  166. 

reBidence  of,  in  San  Francisco,  159. 

may  hold  court  iii  any  district,  ICO. 

to  reside  in  his  district,  168. 
See  Judge. 
DivoBCB.    Sittiugs  of  court  may  be  private  in,  12S» 
Docket,  of  judgment,  to  be  kept  by  clerk,  671. 

what  constitutes,  672. 

entries  io,  how  made,  672. 

to  be  open  for  public  inspection,  673. 

transcript  of,  may  be  filed  in  other  counties,  674. 

eatlsfactiun  of  Judgment,  to  be  entered  in,  675. 

cf  Justice  of  peace,  pleadings  to  be  entered  in,  851. 

of  Justice,  what  to  contain,  911. 

of  justice,  As  primary  evidence,  912. 

index  to  be  kept  by  justice,  913. 

of  Justice,  to  be  delivered  to  successor,  914. 

proceedings,  on  office  becoming  vacant,  915. 

execution  may  issue  on,  916. 

transcript  of  docket,  of  foreign  justice  as  evidence,  1921. 

transcript,  how  authenticated,  1922. 

copy  of,  to  be  produced  by  redemptioner,  705. 

"Ei  j^TMEirr.    Action  of,  not  prejudiced  by  alienation^  740. 

costs  allowed  in  actions  of,  1022. 

claims  mav  be  xmited  in  actions  of,  427. 

findings  of  jury  in  actions  of,  626. 
£3  .^oxioN,  of  supreme  justices,  40. 

of  district  judges,  56. 

of  county  judges,  88. 

of  probate  judge  of  San  Francisco,  96. 

of  municipal  judge,  105. 

eligibility  to  Judicial  office,  156,  157. 

contesting,  proceedings  thereon,  1111-1127. 
See  Contesting  elections. 
Embezzijehent,  of  money,  a  ground  for  arrest,  479» 

of  estate  of  decedents,  1458-1461. 

letters  of  administration  may  be  revoked  for,  1620* 

of  property  of  ward,  1800. 
EamnENT  doscain.    All  former  laws  aooUshed,  1258. 

3ode,  when  to  take  effect,  1258. 

definition  of,  1237. 

purposes  of  its  exercise,  1238. 

estates  which  may  be  acquired  under,  1239. 

private  property  defined,  classes  enumerated,  1240^ 

facts  to  be  found  before  condemnation,  1241. 

parties  may  locate,  may  enter  thereon,  1242. 

jurisdiction  in  district  courts,  1243. 

complaint,  contents  of,  1244. 

summons,  what  to  contain ;  issuance  and  service^  1246. 

answer,  what  to  show  and  how  verified,  1246. 

jurisdiction  to  reguliate  crossings  and  common  use,  1247. 
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fiminent  domain,  court  or  jnrj  to  aMeas  damages,  |  1248. 

compeoaation  and  measore  thereof,  1249. 

new  proceedings  to  cure  defective  tit]^,  1250. 

payment  of  d^iages,  1251. 

payment,  to  whom  made,  1252. 

final  order  of  condemnation,  what  to  contain,  1253. 

order  when  filed,  title  vests,  1263. 

putting  plaintiff  in  poBsessiim  1254. 

coRts  apportioned  in  discretion  of  court,  1255. 

rules  of  practice  in  proceeding  under,  1256. 

new  trials  and  appetds,  provisions  of  code  to  apply,  1267. 

construction  of  code  as  to,  1258. 
Ebbobb.    Immaterial,  to  be  disregarded,  475. 

of  law,  ground  for  new  trial,  657. 
Escheated  estates.  Proceedings  relative  to,  how  commenced,  1209. 

receiver  of  rents  and  profits  may  be  appointed,  1270. 

appearance,  pleadings  and  trial,  1271. 

proceedings  by  claimant  of ,  1272. 
Estate  fob  lzfb  ob  teabb.    How  set  off  in  partifion,  770. 
Estates  of  deceased  pebboms. 

Inoentory,  apprai$ement  and  pottenUm  of. 

inventory  to  be  returned,  including  homestead*  1443* 

appraisement  and  pay  of  appraisers,  1444. 

appraisers,  by  whom  appointed,  1444. 

oath  of  appraisers,  1445. 

inventory,  how  made,  1445. 

inventory  to  accoimt  for  money,  1446. 

if  all  money,  no  appraisement  necessary,  1446. 

claim  against  executor  to  be  included  in  inventory,  1447, 

discharge  of  debt  or  bequest  in  will  to  be  included,  1448. 

appraisers  to  make  oath  to  inventory,  1449. 

revocation  of  letters  for  neglect  to  return  inventory,  1 450. 

inventory  of,  after  discovered  property,  1451. 

administarator  and  executor  to  possess  estate,  1452. 

to  deliver  estate  to  heirs  and  devisees,  when,  1453. 
JSn^bezzlemmt  and  surrender  of  property  of. 

embezzlement  before  grant  of  letters  testamentary,  1458 

citation  to  issue  to  person  suspected,  1459. 

penalty  for  refusal  to  obey  citation,  1460. 

disclosures  may  be  comp^ed  by  imprisonment,  1460. 

liability  for  double  damages.  1460. 

persons  entrusted  with  estate  may  be  cited  to  account,  1461. 
0/ provigion  for  tupport  of  family. 

widow  and  minor  children  may  resnain  in  decedent's  houae, 
1464. 

property  exempt  from  execution  txi.  apart  for  family  use,  1465. 

court  or  judge  may  make  extra  allowance,  1466. 

payment  of  allowance  preferred  to  other  charges,  1467. 

proiMrty  set  apwt,  how  apportioned,  1468. 

estates,  when  to  go  to  wife  and  child,  1469. 

estates,  when  to  be  summarily  administered,  X469. 

when  adl  property  to  go  to  children,  1470. 
Of  the  homedead, 

rights  of  survivor  to  homestead,  1474. ' 

selected  and  recorded  homestead  to  be  set  oft,  1475. 

subsisting  liens  to  be  paid  by  solvent  estate,  1475. 
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appraisers,  when  to  carve  out  of  original,  §  1476. 

report  of  appraisers  thereon,  1477. 

majority  and  minority  reporis,  which  confirmed,  1477. 

day  to  be  set  for  con&rmation  or  rejection,  1478. 

if  report  retjccted,  other  appraisers  to  be  appo^ted,  1479. 

if  again  rejected,  partition  suit  to  be  bron^t,  1479. 

instead  of  dividing  homestead,  what  steps  may  be  taken, 

1480. 
homestead,  when  may  be  petitioned  for.  1481. 
court  to  direct  xwrtition  suit,  when,  1482. 
court  may  cause  appraisement  of  common  or  separate  prop 

erty,  1483. 
new  appraisement,  when  ordered,  1484. 
public  sale  of  property,  when  may  be  ordered,  1484. 
costs  of  proceedings,  to  whom  chargeable,  1486. 
successors  to  rights  of  homestead  owners,  powers  and  rights 

of,  1486. 
certified  copies  of  final  order  to  be  reoordea,  1486. 
0/  daims  agatntt  the  ettate. 

notice  to  be  given  to  creditors,  1400. 

notice,  how  given,  1490. 

removal  of  executor  for  ne^ect  to  gire  notice.  UStL 

time  expressed  in  notice,  1491. 

copy  of  notice  and  aflidavit  to  be  filed,  1492. 

time  within  which  to  present  claims,  1493. 

claims  to  be  sworn  to,  interest,  1494. 

claim  may  be  presented  by  probate  Judge»  149& 

allowance  to  bo  indorsed  on  claim,  1496 

rejection,  what  deemed,  1496. 

approved  claims  or  copies  to  be  filed,  1497. 

duty  of  clerk,  1497. 

claims  secured  by  liens,  how  described,  1497. 

rejected  claims,  when  to  b^  sued  for,  1498. 

claims  ba'  red  by  statute  not  to  be  allowed,  1409. 

examination  of  claimant  on  oath,  1499. 

claims  must  be  presented  before  suit,  1600. 

exceptions  as  to  liens,  1600. 

limitation  of  time,  how  affected  by  vacancy  of  tidmliiiBtr&tlon, 

1501. 
claims  in  actions  pending  before  aeoease,  1603. 
part  allowance  of  claim,  1503. 
Judgment  against  executor  equivalent  to  aiiowAnce  of  claim, 

1604. 
execution  not  to  issue  after  deatn,  when,  1506. 
property  levied  on  may  be  sold,  proceeds,  how  applied.  ICOC. 
Judgment,  when  not  a  lien,  1606. 
doubtful  claims  may  be  referred,  1607. 
allowance  or  rejection  by  referee,  effect  of,  1607. 
trial  by  ref^  ree,  how  confirmed,  effect  of,  1608. 
costs  on  contest  cf,  liability  for,  1609. 
claim  of  executor,  to  whom  presented,  1610. 
suit  by  executor  for  claim  rejected,  how  commenced  mo. 
executor  to  return  statement  of,  1613. 
statement,  what  to  contain,  1612. 
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EsTATV  ov  DBOBAIKD  PiBflom— fiolet  diuf  ooftoQfanM  of  property  nf 
dKedentt. 
peraonal  estate  first  chargeable  for  debts,  |  1516. 
real  estate,  when  to  bo  sold,  1616. 
no  sales  ralid,  except  by  order  of  court,  1617. 
petitions  for  orders  of  sale,  showing  r^nired,  161H. 
but  one  petition,  order  and  sale  to  be  had,  1519. 
perishable  and  depreciating  property  to  be  sold,  1522. 
order  to  sell  personal  property,  1523. 
partnership  interest  and  choses  In  action,  how  sold,  1524. 
order  of  sale,  what  to  direct,  1626. 
what  to  be  first  sold,  1526. 

sale  of  personal  proi>erty  to  be  made  at  auction,  i526. 
mines  may  be  sold,  how,  1629. 
petition  for,  who  may  file  and  what  to  conjim,  1530. 
order  to  show  cause,  how  made  ;  notice,  1531. 
order  of  sale  of  mines,  how  and  when  made,  1532. 
provisions  of  code  applicable  to  sale  of  mines,  1533. 
real  estate  may  be  sold,  when,  1636. 
verified  petition  for  sale,  what  to  contain,  1537 
to  what  petition  may  refer,  1637. 
order  to  interested  persons  to  appear,  1638. 
order  to  show  cause,  mast  be  previously  served,  1639. 
notice,  when  to  be  served,  1539. 
notice  to  be  dispensed  with,  when,  1539. 
hearing  of  petition  after  proof  of  service,  1540. 
presentation  of  claims  at  hearing,  1540. 
who  may  be  examined  at  hearing,  1541. 
court  may  authorize  Rale  of  all  or  part  of,  1542. 
order  of  sale,  when  to  be  made,  1543. 
order,  what  to  contain,  1544. 
sale  may  be  public  or  private,  1544. 
any  person  interested  may  apply  for  order,  1546. 
form  of  petition  by  party  interested,  1545. 
executor  to  be  served  with  copy  of  order,  1546. 
notice  of  sale  to  be  posted  and  published,  1547. 
time  and  place  of  sale,  1648. 

grivate  sale,  how  made ;  notice,  now  given,  i&49. 
ids,  where  and  how  recorded,  1549. 
ninety  per  cent,  of  appraised  value  must  be  offered.  1550. 
purchase  money  on  credit  sale,  how  secured,  1551. 
return  of  proceedings  on  sale  to  be  made,  1552. 
hearing  upon  return,  proceedings  thereon,  1552. 
when  a  re-sale  may  be  ordered,  1552. 
objections  to  confirmation,  who  may  file,  i553. 
order  of  confirmation,  when  and  when  not  to  be  mad&,  1654. 
conveyance,  when  to  be  executed,  1555. 
order  of  confirmation,  what  to  state,  1556. 
sale,  where  may  be  postponed,  1557. 
notice  of  postponement  to  be  given,  1568. 
sale  or  real  estate  to  pay  legacy,  1559. 
where  payment  of  debts  is  provided  for  by  will   1560. 
sale  without  order,  when  may  be  made,  1561. 
where  provision  by  will  is  insufi&cient,  1562. 
estate  subject  to  debts,  proportionate  liability,  1563. 
contribution  among  legatees,  when  to  be  had,  1564. 


ZSDBl  607 

Estates  or  dbobased  vxaaovB-~Sale$  and  oow^anee  of  property  of 
decedents. 

interest  ixt  contract  for  purchase  of  lands  may  do  sold,  if  156r>. 

conditions  of  sale  of  interest  in  contract,  1666. 

purchaser  to  give  bond,  1567. 

assignment  of  contract  on  conjQrmation  of  sale,  1568. 

sales  of  lands  under  mortgage  liens,  1660. 

holder  of  mortgage  or  lien  may  purchase,  1670. 

his  receipt  for  claim  a  valid  paymenf,  1570. 

administrator  or  executor  liable  for  misconduct  in  sale,  1571 . 

liability  in  double  tbe  value  for  flraudulent  sale,  1672. 

limitation  of  actions  for  vacating  sale,  1673. 

minority  and  other  disability  to  avoid  limitation,  1671. 

account  of  sale  to  be  returned,  1575. 

executor,  etc.,  not  to  be  |>ur<^aser,  1676. 
Of  conveyance  of  real  estate  xn  certain  cases. 

executors  to  complete  contracts  for  sale  of  real  estate,  1597. 

petition  for  couveyance  and  notice  of  hearing,  1698. 

interested  parties  may  contest,  1599. 

conveyances,  when  ordered  to  be  made,  1600. 

execution  of  conveyance  and  record,  how  enforced,  1601. 

rights  of  petitioner  to  enforce  contract,  1602. 

effect  of  conveyance,  1603. 

effect  of  recording  copy  of  decree,  1604. 
.    recording  decree  not  to  supersede  power  of  court,  160S. 

successors  to  party  having  right  to  conveyance,  1606. 

when  decree  to  direct  possession  given,  1607. 
Payment  of  debts  of. 

order  in  which  to  be  paid,  1643. 

where  property  insufficient  to  pay  mortgage,  1644. 

dividend,  when  to  be  paid,  1645. 

expenses  of  funeral  and  of  last  sickness  and  family  allowance. 
1646. 

order  for  payment  of  debts  and  discharge  of  executor,  1647. 

provision  for  disputed  and  contingent  claims,  1648. 

after  decree,  executor  personally  liabl^  1649. 

claims  not  included  in  order,  how  disposed  of,  1660: 

order  for  payment  of  legacies  and  extension  of  tim€i,il651. 

final  account,  when  to  be  made,  1652. 

neglect  to  render  final  account,  how  treated,  1653. 
Partial  distribution  prior  to  final  settlement  of. 

payment  of  legacies  upon  giving  bonds,  1668 

notice  of  application  for  legacies,  1659. 

Who  mav  resist  application,  1660. 

decree,  to  require  bond,  which  must  be  given,  1661. 

decree  may  order  whole  or  part  of  share  delivered,  1661. 

partition,  where  necessary,  how  made,  1661. 

costs  to  be  paid  by  applicant,  1661. 

order  of  payment  of  bond  and  suit  thereon,  166'i» 
DistribtUion  on  final  settlanent. 

distribution,  how  made  and  to  whom,  1666. 

what  the  decree  must  contain,  1666. 

decree  of  distribution  final,  1666. 

distribution  when  decedent  was  foreign  resident,  1067. 

decree  to  be  made  only  after  notice,  1668. 

taxes  to  be  paid  before  distribution,  1669. 
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deadenU. 
perflonal  estate  first  chargeable  for  debts,  8  1616. 
real  estate,  when  to  bo  sold,  1516. 
no  sales  valid,  except  by  order  of  court,  1517. 
petitions  for  orders  of  sale,  showing  required,  1518. 
but  one  petition,  order  and  sale  to  be  had,  1519. 
perishable  and  depreciating  property  to  be  Bold,  1522. 
order  to  sell  personal  property,  1623. 
partnership  interest  and  choses  in  action,  how  sold,  1524. 
order  of  sale,  what  to  direct,  1525^ 
what  to  be  first  sold,  1525. 

sale  of  personal  property  to  be  made  at  auction,  1526. 
mines  may  be  sold,  how,  1629. 
petition  for,  who  may  file  and  what  to  couvam,  1530. 
order  to  show  cause,  how  made  ;  notice,  1531. 
order  of  sale  of  mines,  how  and  when  made,  1532. 
provisions  of  code  applicable  to  sale  of  mines,  1533. 
real  estate  may  be  sold,  when,  1536. 
verified  petition  for  sale,  what  to  contain,  1537 
to  what  petition  may  refer,  1637. 
order  to  interested  persons  to  appear,  1538. 
order  to  show  cause,  mast  be  previously  served,  1639. 
notice,  when  to  be  served,  1539. 
notice  to  be  dispensed  with,  when,  1539. 
hearing  of  petition  after  proof  of  service,  1540. 
presentation  of  claims  at  hearing,  1540. 
who  may  be  examined  at  hearing,  1541. 
court  may  authorize  fude  of  all  or  part  of,  1542. 
order  of  sale,  when  to  be  made,  1543. 
order,  what  to  contain,  1544. 
sale  may  be  public  or  private,  1544. 
any  person  interested  may  apply  for  order,  1645. 
form  of  petition  by  party  interested,  1545. 
executor  to  be  served  with  copy  of  order,  1546. 
notice  of  sale  to  be  posted  and  published,  1547. 
time  and  place  of  sale,  1548. 
private  sale,  how  made ;  notice,  now  given,  1549. 
bids,  where  and  how  recorded,  1549. 
ninety  per  cent,  of  appraised  value  must  be  olfered.  1550. 
purchase  money  on  credit  sale,  how  secured,  1551. 
return  of  proceedings  on  sale  to  be  made,  1552. 
hearing  upon  return,  proceedings  thereon,  1552. 
when  a  re-sale  may  be  ordered,  1552. 
objections  to  confirmation,  who  may  file,  i553. 
order  of  confirmation,  when  and  when  not  to  be  made,  1554. 
conveyance,  when  to  be  executed,  1555. 
order  of  confirmation,  what  to  state,  1556. 
sale,  where  may  be  postponed,  1557. 
notice  of  postponement  to  be  given,  1558. 
sale  or  real  estate  to  pay  legacy.  1559. 
where  payment  of  debts  is  provided  for  by  will  1660. 
sale  without  order,  when  may  be  made,  1561. 
where  provision  by  will  is  insufficient,  1562. 
estate  subject  to  debts,  proportionate  liability,  1663. 
contribution  among  legatees,  when  to  be  had,  1564. 
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interest  in  contract  for  purchase  of  lands  may  De  sold,  S  156r>. 

conditions  of  sale  of  interest  in  contract,  1566. 

purchaser  to  give  bond,  1567. 

assignment  of  contract  on  confirmation  of  sale,  1568. 

sales  of  lands  under  mortgage  liens,  1569. 

holder  of  mortgage  or  lien  may  purchase,  1570. 

his  receipt  for  claim  a  valid  payment,  1570. 

administrator  or  executor  liable  for  misconduct  in  sale,  1571. 

liability  in  double  tbe  value  for  fraudulent  sale,  1672. 

limitation  of  actions  for  vacating  sale,  1573. 

minority  and  other  disability  to  avoid  limitation*  1571. 

account  of  sale  to  be  returned,  1575. 

executor,  etc.,  not  to  be  purchaser,  1576. 
Of  conveyance  of  real  estate  in  certain  cases. 

executors  to  complete  contracts  for  sale  of  real  estate,  1597. 

petition  for  conveyance  and  notice  of  hearing,  1508. 

interested  parties  may  contest,  1599. 

conveyances,  when  ordered  to  be  made,  1600. 

execution  of  conveyance  and  record,  how  enforced,  1601. 

rights  of  petitioner  to  enforce  contract,  1602. 

effect  of  conveyance,  1603. 

effect  of  recording  copy  of  decree,  1604. 
.    recording  decree  not  to  supersede  power  of  court,  1605. 

successors  to  party  having  right  to  conveyance,  1606. 

when  decree  to  direct  possession  given,  1607. 
Payment  of  debts  of. 

order  in  which  to  be  paid,  1643. 

where  property  insuf&cieut  to  pay  mortgage,  1644. 

dividend,  when  to  be  paid,  1645. 

expenses  of  funeral  and  of  last  sickness  and  family  allowance. 
1646. 

order  for  payment  of  debts  and  discharge  of  executor,  1647. 

provision  for  disputed  and  contingent  claims,  1648. 

after  decree,  executor  personally  liabl^  1649. 

claims  not  included  in  order,  how  disposed  of,  1650: 

order  for  payment  of  legacies  and  extension  of  time,il651. 

final  account   when  to  be  made,  1652. 

neglect  to  render  final  account,  how  treated,  1653. 
Partial  distribvUon  prior  to  final  setUement  of. 

payment  of  legacies  upon  giving  bonds,  1658 

notice  of  application  for  legacies,  1659. 

who  may  resist  application,  1660. 

decree,  to  require  bond,  which  must  be  given,  1661. 

decree  may  order  whole  or  part  of  share  delivered,  1661. 

partition,  where  necessary,  how  made,  1661. 

costs  to  be  paid  by  applicant,  1661. 

order  of  payment  of  bond  and  suit  thereon,  1662. 
Distribution  on  final  settlemerU. 

distribution,  how  made  and  to  whom,  1665. 

what  the  decree  must  contain,  1666. 

decree  of  distribution  final,  1666. 

distribution  when  decedent  was  foreign  resident.  1667. 

decree  to  be  made  only  after  notice,  1668. 

taxes  to  be  paid  before  distribution,  1669. 

C.  0.  p.— 59 


J 


098  INDSX. 
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partition  to  be  made  of  estate  in  common,  I  167S. 

petition  for  partition,  notice  thereof  to  be  given,  1676. 

estate  in  dllTerent  counties,  how  divided,  1677. 

partition  after  some  heirs  have  parted  with  their  Interest,  IC^S. 

shares  to  be  set  out  by  metes  and  bounds,  1670. 

whole  estate  may  be  assigned  to  one,  when,  1680. 

equality  of  partition  ;  payments  for,  by  \rhom  mode,  1681 

estate  may  be  sola  and  proceeds  distributed,  1682. 

notice  before  partition,  to  whom  given,  1683. 

commissioners,  duties  of,  1683. 

commissioners,  to  report  and  partition  to  be  recorded,  1684. 

commissioners,  when  not  necessary  to  appoint,  1685. 

advancements  made  to  heirs,  how  heard  and  determinedi  1686. 
Agents  for  abtent  interested  parties. 

court  may  appoint  agent  for  absentee,  1691. 

agent  to  give  bond,  compensation  of,  1692. 

unclaimed  estate,  how  disposed  of,  1693. 

real  and  personal  property  of  absentee,  when  to  be  sokL  16M. 

liability  of  agent  on  his  bond,  1695. 

certificate  to  claimant  of  money  in  treasuir,  1696. 

final  settlement,  decree  and  discharge,  1697. 

discovery  of  property  after  final  settlement,  169& 
See  EXEcirroBs  and  ADicunszBATOBs. 
BVZDSVOB.    D^niUons  of. 

Judicial  evidence,  1828. 

Eroof ,  182i. 
iw  of  evidence,  1825. 

original  evidence,  1829. 

secondary  evidence,  1880. 

direct  evidence,  1831. 

indirect  evidence,  1832. 

indirect  evidence  classified,  1967. 

primary  evidence^  1833. 

partial  evidence,  1834. 

satisfactory  evidence,  1836. 

indispensable  evidence,  1836. 

conclusive  evidence,  1837. 

conclusive  evidence,  how  restrictedi  1978. 

cumalative  evidence,  1838. 

oorroborative  evidence,  1839. 

inference  defined,  1968. 

presumption  defined,  1959. 
Degree  of  proof. 

what  required  to  establish  flMt,  1826. 

kinds  of  evidence,  1827. 

degrees  of  evidence,  1828. 

one  witness,  when  sufficient  to  prove  a  fact,  1844. 
Oeneral  prindples. 

direct  evidence,  what  sufficient  to  prove  a  f^ct,  1844. 

testimony  confined  to  personal  knowledge,  1845. 

testimony  to  be  in  presence  of  persons  affected,  1846. 

Witness  presumed  to  speak  the  truth,  1847. 

preemption,  how  repelled,  1847,  2061,  2052. 

one  person  not  affected  by  acts  of  another,  1848. 

declarations  of  pvedeoesso^v  in  title,  as,  1849. 
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lBi^mxB3!(CE/-0enerai  principles. 

declarations  which  are  part  of  transaction,  S  1850. 

evidence  relating  to  third  person— primary,  when,  1851. 

declaration  of  decedent,  evidence  of  pedigree,  1852. 

declarations  of  decedent  evidence  agaiust  successor   1853. 

part  of  transaction  proved,  the  whole  admissible.  185A. 

contents  of  writing,  how  proved,  1855. 

agreement  in  writing,  deemed  the  whole,  1856. 

constraction  of  writiQg,  relates  to  place,  1857. 

construction  of  statutes  and  instruments,  rule  of,  1858. 

intention  of  legislature  or  parties  to  he  pursued,  18D9. 

circumstances  to  be  considered,  1860. 

terms  to  be  construed  by  general  acceptaiion,  1861. 

written,  to  control  printed  words,  in  blank  form,  1862. 

persons  skilled  to  decipher  characters,  1863. 

of  two  constructions,  which  to  be  preferred,  1864. 

written  instrument  construed  as  understood  by  parties^  1866. 

construction  to  be  in  favor  of  natural  right,  1866. 

material  allegations  only,  need  be  proved,  1867. 

evidence  to  be  relevant  to  question  in  dispute,  1868. 

evidence  on  collateral  questions  in  discretion  of  court,  1868. 

afflmative  allegations  only  to  be  proved,  1869. 

facts  which  may  be  proved  on  trial,  1870. 

Judicial  notice,  of  what  facia  court  will  take,  I8T6. 
Snds  and  degrees  ofemdence. 

knowledge  of  court,  facts  within,  i876. 

of  witnesses.    See  Witnbsses. 

of  writings.     See  WBrmros  ;    Publio  WBrrxNas  »    Pbivaze 
Wbitinos. 

of  material  objects  presented  to  tne  senses,  x954. 

when  an  inference  arises,  1960. 

presumptions,  when  may  be  controverted,  1961. 

specification  of  conclusive  presumptions,  1962. 

iqiieciflcatlon  of  controvertible  presumptions,  1963. 

what  evidence  indispensable,  1967. 

peijunr  and  treason,  evidence  required  to  prove,  1968. 
SUiiute  of  frauds. 

will,  to  be  in  writing,  1969. 

revocation  of  will,  what  required  to  prove,  1970. 

transfer  of  real  property,  evidence  required,  1971,  1972. 

agreement  not  in  writing,  when  Invalid,  1973. 

representation  as  to  credit  of  third  party,  1974 
/Vodtictton  of  evidence. 

by  whom  to  be  produced,  1981. 

writing  altered,  who  to  explain,  1982. 

manner  of  production— testimony,  how  taken,  2002. 

See  Affidavit  ;  Depositions  ;  Examinatiom  of  WmosasEs. 

means  of  production.    See  Sdbpobha,  Wxcnesses. 
Effect  of  evidence. 

jury  to  Judge  of,  2061. 

conclusive  evidence,  Jury  not  to  Judge  effect^f .  2061. 

to  be  instructed  by  court  as  to,  2061. 
Miscellaneous  provisions  as  to  evidence. 

an  offer  equivalent  to  payment,  2074. 

whoever  pays  is  entitled  to  a  receipt,  2076. 

objections  to  tender,  at  what  time  to  be  taken,  2076. 
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2;vu}KSCB^Mitceaaneom  prov<tUmi.  ^^ 

rules  for  construing  description  of  land,  S  ^w"-^^ 

offer  of  compromise  not  an  admission  of  debt,  2078.. 

confession  of  adultery,  efltet  of  in  divorce,  2079. 

proceedings  to  perpetuate  testimony.    Bee  TEsmfOHT. 

administration  of  oaths  and  aflirmations.    See  Oath. 

questions  of  fact  to  be  decided  by  jury,  2101. 

•what  questions  to  be  decided  by  court,  2102. 

questions  of  facts  to  be  decided  by  court  or  referees,  2103. 
Examination,  of  debtor  of  Judgment  debtor,  proceedings  in,  717. 

trial  of,  how  conducted,  718.  ^^ 

Examination  of  wiinkss.    ural  examination  defined,  2006. 

order  of  proof,  how  regulated,  2042. 

when  witnesses  may  be  excluded,  2043. 

court  may  control  mode  of  interrogation,  2044. 

direct  and  cross-examination  defined,  2445. 

leading  question  defined,  2046. 

witness  may  refresh  memory  by  notes,  when,  2047. 

cross-examination,  as  to  what,  2048. 

party  producing  not  allowed  to  lead  witness,  2049. 

witnesses,  when  and  how  examined,  2050. 

how  impeached,  general  reputation,  2051. 

impeachment  of  witness,  inconsistent  statements,  2062. 

evidence  of  good  character,  when  allowed,  2053. 

writing  shown  to  witness  subject  to  inspection,  2054. 
See  Witnesses. 
EzGEPTiONs,  may  be  taken,  time  when,  Mb. 

what  deemed  excepted  to,  647. 

form  of,  648. 

to  be  signed  by  Judge  and  filed  with  clerk,  -649.. 

how  taken  on  notice  to  adverse  party,  650. 

afterjudgment,  how  taken,  651. 

proceedingitf  on  refusal  of  court  to  allow,  652. 

where  Judge  ceases  to  hold  office,  file,  how  settled*'  658« 

may  be  taken  to  report  of  referee,  645. 

bill  of,  necessary  on  motion  for  new  trial,  658. 

blU  of,  part  of  Judgment  roll,  670. 

to  sureties  on  undertakings,  how  taken,  948 

to  sureties  in  replevin,  when  to  be  taken,  513. 
Excessive  Damaoes,  as  ground  for  new  trial,  657., 
Execution,  within  what  time  may  issue,  681. 

who  may  issue,  form  of,  what  to  require,  082. 

when  made  returnable,  683. 

money  Judgments  and  others,  how  enforcedr  684* 

execution  after  five  years,  when  allowed,  685. 

when  may  issue  after  death  of  pariy,  686. 

how  and  to  whom  issued,  687. 

what  liable  to  seizure  on,  688. 

property  not  affected  till  levy  made,  688. 

right  oJ;  property  claimed  by  third  party,  how  tried  C89. 
'  deposit  of  fees  on  trial  of  right,  689. 

property  exempt  from,  690. 

writ  of,  how  executed,  691. 

notice  of  sale  under,  how  given,  692. 

selling  without  notice,  penalty  attached,  693. 

sales,  now  conducted,  694. 
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execution,  who  mfty  not  be  purcliaser  at  sale,  8  694. 

order  of  sale,  who  may  direct  694. 

refasnl  of  purchaser  to  pay  bid,  resale,  695. 

summary  proceeding  against  purchaser  refusing  to  pay,'696. 

liability  of  officer,  limitation  of,  697. 

personal  property  capable  of  manual  delivery,  how  deliyered. 
698. 

personal  property  not  capable,  how  delivered,  699. 

real  property,  when  absolute  sale  or  not,  700. 

when  not,  what  certificate  should  contain,  700. 

real  property  sold,  by  whom  may  be  redeemed,  701. 

when  may  be  redeemed,  and  redemption  money,  702. 

successive  redemptions,  when  may  be  made,  703. 

notice  of  redemption  to  be  given  sheriff,  703. 

effect  of  redemption,  703. 

In  default  of  redemption,  conveyance  to  be  made,  703. 

on  redemption,  to  whom  payments  to  be  made,  704. 

redemptioner,  what  must  do  to  redeem,  705. 

court  may  restrain  waste,  pending  redemption,  706. 

on  good  cause  shown  injunction  may  issue,  745. 

rents  and  profits,  who  entitled  to,  707. 

eviction  after  purchase,  what  purchaser  may  recover,  708. 

when  judgment  to  be  revived,  7i  8. 

petition  for  revival  of  judgment,  how  and  by  wnom  made,  708. 

party  who  pays  more  than  his  share,  may  compel  contribu- 
tion, 709. 

proceedings  supplementary  to  execution.   See  Supplementab^ 
Pboobedimos. 

against  steamers  and  boats,  proceeds  of  sale,  how  applied,  824. 

notice  of  sale  of  steamers  to  be  given,  827. 

stay  of,  on  appeal  to  county  court,  979. 

ftom  justices'  courts,  within  what  time  may  issue,  901. 

contents  of  justices'  execution,  902. 

may  be  renewed  in  justices*  court,  003. 

duty  of  officer  receiving  execution,  904. 

proceedings  supplementary,  provisions  of  code  tu  apply,  9C5. 

may  issue  against  married  women  in  forcible  entry,  1164. 

what  WAges  are  preferred  claims  imder,  1206. 
ExxouTOBs.    To  whom  letters  on  proved  will,  to  issue,  1349. 

must  appear  and  qualify,  1349. 

who  incompetent  to  serve  as,  1350. 

who  may  file  objections  to  granting  letters  to,  1^1. 

marriage,  when  it  extinguishes  right  to  administer,  1338. 

executor  of  an  executor,  disability  of,  1353. 

absence  or  minority  of  co-executor,  effect  o^Ct  1354. 

acts  of  a  portion  of  executor  vaJid,  1356. 

form  of  letters  testamentary,  1360. 

to  take  oath,  1387. 

to  file  bonds.  1388. 

to  record  letters,  ^tc,  1387. 

power  of  court  to  suspend,  167. 

may  sue  without  joining  party  interested,  369. 

may  sue  for  death  of  person,  377. 

renunciation  of  right  to  probate  by,  1301. 

transcript  of  proceedtDgs,  evidence  of  exeoutoriB  anthority. 
1429.    See  Ekecctobs  and  Adminisxbatobs. 
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Fabxeb,  properly  of,  exempt  tram  execatioii»  I  690. 
Fatbeb,  may  Bue  for  eednction  of  daughter,  875. 

may  sue  for  death  or  injury  of  child,  876. 

rank,  in  order  of  persons  entitled  to  administer,  1365u 

entitled  to  guardianship  of  minor,  1761. 
Fbxs,  tender  of,  to  be  made  to  witness,  1087. 

of  attorney,  hov  to  be  paid,  1021. 

of  referees,  1028. 

on  recording  mechanics'  lien,  1189. 
See  Costs. 
FioimouB  NAME,  portv  may  be  sued  by,  474. 

ignorance  of  real  name  to  be  stated  in  complaint,  474. 
FnisxNOS.    Referees  to  report  within  twenty  days,  643. 

effect  of  findings  of  referees,  644. 

of  referee,  may  be  excepted  to,  646. 

of  fact,  how  waived,  634. 

must  be  in  writing  and  filed  within  twenty  days,  633. 

<^  t&ct  and  conclusions  of  law,  must  be  separately  stated,  633 

how  prepared,  636. 

practice  and  proceedings  on,.  635. 

on  counter  claim,  626. 

on  claim  and  delivery,  627. 

general  and  special  defined,  624. 

when  general  or  special  may  be  given,  625. 
Fines,  for  neglect  of  Juror  to  appear,  238. 

may  be  imposed  on  usurpation  of  ofOoe,  809» 

actions  for,  in  police  courts,  932. 

imposed  for  neglect  to  obey  mandate,  1097. 

imposed  for  contempts,  1218. 

imposed  on  state  officers,  how  enforced,  1097« 
See  FoBFExruBE. 
Fibs  bnozhes,  exempt  from  execution,  690. 

FOBCibUt  EMTBY  AMD  DETAZNEB. 

Jurisdiction  in  actions  for,  85. 

jurisdiction  in  county  courts,  1163. 

treble  damages,  when  allowed,  736. 

forcible  entry  defined,  1 159. 

forcible  detainer  defined,  1160. 

imlawf  ul  detainer  defined,  1161. 

notices,  how  served  in,  1162. 

parties  defendant  in  actions  for,  1164. 

parties  generally,  1165. 

complaint  in  actions  for,  1166. 

day  for  appearance  to  be  fixed,  1166. 

service  of  summons  and  complaint,  1166. 

smnmons,  form  and  service  of,  1167. 

practice.    (See  under  1178.) 

arrest,  order  for,  when  made,  1168. 

Judgment  by  default  may  be  entered,  1169. 

defendant  may  appear,  answer  or  demur,  1170* 

trial  may  be  by  jury,  1171. 

showing  required  of  plaintiff.  1172. 

what  defendant  may  show.  1172. 

complaint  must  be  amended,  when,  1173. 

verdict  and  Judgment  in,  1174. 

complaint  and  answer  must  be  verified,  1175 
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Forcible  entry  and  detainer,  appeal  not  to  stay  proceedings  unless 
so  directed,  S  1176. 

rules  of  practice  and  proceedings  in,  1177. 
new  trials  and  appeals  in,  1178. 

FOBEION  BE8IDSNT. 

summons,  how  served  on,  412. 
See  Absentee. 
FOBECLOSUBE.    Place  of  trial  in  actions  for,  892. 

proceedings  in  action  for,  726. 

surplus  after  sale,  how  disposed  of,  727. 

proceedings  in  actions  on  instalment  loans,  728. 

receiver  may  be  appointed  in,  564. 

remedy  by,  is  exclusive,  744. 

when  action  lies  against  decedent's  estate,  1500. 
See  MonTQAOE. 
FoBEiGN  wnx,  proceedings  in  probate  of,  1322-1324. 

See  Wnx. 
FoBFxrruRE,  limitation  of  action  for,  340. 

place  of  trial  in  actions  for,  393. 

on  sale  under  execution,  without  notice,  693« 

liability  of  sheriff,  697. 

ioxjn.  of  action,  307. 
Franchise,  actions  for  usurpation  of,  802-^9. 

See  UsuBPATioN  of  offioe. 
Fraxtd,  a  ground  for  arrest,  479. 
Frauds.    See  Statute  of. 
Fur  viTURB,  exempt  from  ezecutioii,  690. 
Formation  of  jury.    See  Jury. 

Garnishee,  citation  to  issue  to,  646. 

memorandum  to  be  furnished  Xyjt  646* 

when  liable  to  plaintiff,  644. 

to  be  served  with  notice  of  attachment, -643. 

property,  how  attached  in  hands  of,  542. 
See  Attachment. 
Garnishment.    See  Attachment. 
Gold  coin.    See  Judgment. 
Governor,  to  appoint,  in  case  of  absence-  or  incapacity  of  judge, 

160,  162. 
Gradino.    See  Lienb,  enforcement  of. 
Grand  jury,  to  inquire  into  public  offences,  85. 

when  to  bo  impanne  ed,  241. 

how  constituted,  242. 

pannel,  how  filled^  242. 

proceedings  regulated  by  penal  code,  243. 
Growinq  timber,  aciion  for  tresspass  for  cutting,  733. 
Guardian  ad  litem  of  infant  to  appear  in  actions,  372. 

how  ajipointed,  373. 

how  appointed  in  justices'  courts,  843. 

power  of  court,  how  affected  by  prolwte  act,  1759. 
Guardian  and  ward. 

appointment  of  guardian,  how  provided  for, -804. 
Guardians  of  minors. 

probate  judge  to  appoint,  when,  1747. 

X>etition  for  appointment,  1747. 

minor  may  nominate,  when,  and  when  not,  1748 
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QuABDiAir  AMD  WASD— 6ftuir(ttaM  qf  mtnort. 

-when  mlxior  over  fourteen,  |  1749. 

nomination  by  minor  alter  fourteen,  1760. 

ftither  and  mother  entitled  to  appointment,  wlifiD*  1701« 

minor  haying  no  father  nor  mother,  1762. 

powers  and  duties  of,  1763. 

Dond  of,  and  its  conditions,  1764. 

letters  of,  form,  and  when  to  issue,  1764. 

order  appointing,  conditions  may  be  inserted  inrl7S(. 

letters  or,  and  bond  to  be  recorded,  1766. 

maintenance  of  minor,  how  provided  for,  1767. 

testamentary  guardian  to  give  bond.  1768. 

powers  of  testamentary  guardian  limited,  1768. 

powers  of  court  as  to  appointment  of  guardians-ad  litem*  how 
affected,  1769. 
Queardiant  of  tiuane  and  inoompdentpenom. 

verified  petition,  what  to  contain,  1763. 

appointment  after  hearing,  when  will  be  made,  1764. 

powers  and  duties  of ,  1766. 
Powen  and  dutiei  of  guardiam. 

to  pay  debts  of  ward  out  of  ward's  estate,  1768. 

to  lecover  debts  due  ward  and  represent  him,  1769.     , 

to  manage  ward's  estate,  1770. 

to  maintain  ward,  1770. 

to  sell  real  estate,  1770. 

maintenance  of  ward,  how  enforced,  177L 

may  Join  in  assent  to  partition,  1772. 

must  return  inventory  of  ward's  estate,  1773. 

appraisers  to  be  appointed,  li73. 

proceedings,  on  alter  discovered  or  acquired  property,  1778. 

must  make  annual  and  other  settlements,  1774. 

allowance  of  accounts  of  Joint  guardians,  1776. 

expenses  and  compensation  of,  1776. 
Saie  offircperty  and  dUpomUon  of  proceeds, 

may  sell  property  in  certain  cases,  1777. 

gale  of  real  estate  to  be  made  on  order  ot  court,  1778. 

application  of  proceeds  of  sale,  1779.  ' 

proceeds,  how  to  be  invested,  1780. 

order  of  sale,  how  obtained,  1781. 

notice  to  next  of  kin,  how  given.  1782.    . 

copy  of  order  to  be  served,  or  pubUshed,  1788 

on  written  consent,  notice  need  not  be  given,  1788. 

hearing  of  application,  1784. 

who  may  be  examined  on  hearing,  1786. 

costs,  to  whom  to  be  awarded,  1786. 

order  of  sale,  what  to  specify,  1787. 

bond  to  be  given  before  selling,  1788. 

proceedings  to  conform  to,  provisions  xelatixig  to  estatesHrf 
deceased  persons,  1789. 

order  of  sale,  limitation  to,  1790. 

conditions  of  sale,  of  estate  of  minor  heirs,  1791. 

bond  and  mortgage  to  be  given  for  deferred  payments,  1791. 

probate  court  may  order  investment  of  money,  1792. 
Non-retident  guardians  and  wards. 

guardians  of  non-resident  persons,  1793. 

powers  and  duties  of,  1794. 
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GVabdian  Aim  "tfASD— Non-resident,  to  give  bonds,  fi  1799. 
to  what  goardiaiiBliip  to  extend,  1796. 
removal  of  non-resident  ward's  property,  1797. 
notice,  and  proceedings  on  removal,  1798. 
order  of  removal  to  be  made,  1798. 
order,  a  discliarge  of  person  in  possession,  1799. 
Oeneral  and  miKdlaneow  provisions. 

examination  of  persons  suspected  of  defraading  or  conceal- 
ing ward's  estate,  1800. 
removal  and  resignation  of  guardian,  1801. 
Buircnder  of  estate,  1801. 
guardianship,  how  terminated,  1803. 
new  bond,  when  required,  1803. 
bond  to  be  filed,  action  on,  180i. 
limitation  of  action  on  guardian's  bond,  1805. 
limitation,  for  recovery  of  property  sold,  1806. 
more  than  one  guardian  may  be  api>ointed,  180T. 
power  of  probate  judge  in  chamberis,  18(^. 
undertakings,  requisites  of,  1809. 

-Band  wbztimo,  how  proved,  1943. 

evidence  respecting,  how  given,  1944. 

liomparisons  of,  how  made,  1945. 

entries  of  decedents  as  evidence,  1946. 

proof  of,  when  admitted  in  probate  of  will,  1816. 
Highways,  damages,  for  trespass  on,  733. 

measure  of  damages,  734. 
Husband,  not  liable  for  debts  of  sole  trader,  18*21. 

when  not  to  be  witness  against  wife,  1881 

when,  must  testify,  1882. 

when  to  be  Joined  with  wife  as  party,  370. 
HorsEHOLDEB,  property  of,  exempt  from  execution,  090. 
Habeas  cobpus,  jurisdiction,  in  issuance  of  writ,  43, 57,  85. 
HoMBSTBAi>.    Set  apart  to  survivcr,  1474, 1486. 
See  Estates  of  deceased  pebsoks. 

JMVATEBiAi..    Errors,  may  be  disregarded,  475. 
Impeachment.    Ciourt  for  trial  of,  how  composed,  86. 

jurisdiction  of,  36. 

officers  of  court,  37. 

trial,  provided  for  in  penal  code,  88. 
Impbisonmekt,  effect  of,  on  limitation  of  actions*  862. 

of  Judgment  debtor,  when  may  be,  715. 

for  contempt  of  coiut,  1219. 

for  disobedience  of  mandate,  1097. 

See  DiSCHABOE  fbom  imphisonicent. 
Impbovememts,  value  of,  when  allowed  as  set  off,  741. 

estimation  of  value  of,  in  eminent  domain,  1248. 

when  not  assessed  in  eminent  domain,  1249. 
Inadvebtence,  reref  from  by  amendment,  473. 
Indtotments,  jorisdiction  of  county  court  on  trial  of,  86. 

what,  to  be  transmitted  to  municipal  court,  106. 
Indibect  evidence,  defined,  1832. 

See  Evidence. 
Indispensable  evidence,  defined,  1836. 
See  Evidence. 
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IinPANT.  to  appear  by  gnazdlan,  §  873. 

effect  of  infancy,  on  limitation  of  actions,  862. 

summons,  how  served  on,  411. 

one  year  alter  remoyal  of  disability  given  to  infant  to  con* 
test  probate  of  will,  1333. 

letters  of  administration  durante  mmore  atate,  ISM. 

share  of,  on  partition,  to  be  paid  to  guardian,  793. 

■hare  of,  on  partition,  securities  may  be  taken,  777. 

effect  of  infancy,  on  claim  to  escheated  estates*  127a« 

who  entitled  to  guardianship  ot  1761. 
IKFSBEMCB,  defined,  1968. 

on  what  founded,  1960. 
Imjtjmction. 

what  is  and  who  may  grant,  625. 

when  it  may  be  granted,  626. 

at  what  time,  may  be  granted,  627. 

what  required  to  obtain,  627. 

after  answer,  upon  notice,  628.  I 

security  required  upon,  629.  « 

order  to  show  cause,  630.  | 

to  suspend  business  of  corporation,  how  and  by  whom  gzaiit- 
ed,  631. 

motion  to  vacate  or  modify  application,  how  inade»  u32. 

when  will  be  vacated,  533. 

to  restrain  injury  during  foreclosure,  Y46 

to  restrain  injury  after  execution,  746. 

to  restrain  injury  during  probate,  1341. 
INTUBIEB,  kinds  of,  enumerated,  27. 

to  property,  defined,  28. 

to  person  defined,  29. 

claims  for,  may  be  united,  427. 

place  of  trial  in  actloDS  for,  396,  832. 

liability  of  sceimers  and  vessels  for,  813. 

liability,  on  entry  for  survey  of  land,  743. 

liability  for,  after  sale  on  execution,  746. 
Insane  pkbbons,  when  guardian  may  be  appointed  for,  1763 

appointment  of,  on  hearing,  1764. 

powers  and  duties  of  guardians  of,  1766. 

gufu^ians  to  recover  sharo  of,  on  partition,  794. 

may  consent  to  partition  and  execute  release,  796. 

service  of  summons  on,  how  made,  411. 

cannot  be  witnesses,  1880. 
Insanitt,  effect  of,  on  limitation  of  actions,  362. 

effect  of,  on  claim  to  escheated  estates,  1272. 
Insolvenot.  proceedings  under  statute  to  continue,  1822. 

jurisdiction  of  county  court  in  actions  of,  86. 
Inspection  or  wbitings,  refusal  of,  its  effect.  449. 

may  be  demanded,  1000. 

every  citizen  entitled  to  inspect  and  copy  public  writings,  1892. 

party  inspecting  not  bound  to  produce  writing  in  evidence. 
1939. 

docket  of  judgment  to  be  always  open  for  inspection,  673. 

produced  by  witness  to  refresh  his  memory,  2047. 

writing  shown  witness  may  be  inspected  by  adverse  party,  2064. 
iNaTRTTOTZONS  TO  JT7BT.    Charge,  what  to  state,  608. 

what  must  be  furnished  on  request,  608. 
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InstrnctlonB  to  Jury,  as  to  flndlxigs  of  fact.  S  625. 

jury  may  return  for  further,  GH. 

special,  how  given,  609. 

as  to  eTidence,  !M)61. 
Imbtbuments  III  -wBirxsa.    See  Pbivate  wbitxnos;  WBirrsir  hvstbc 

MENTB. 

Insufficiemct,  of  ftfccts,  ground  for  demurrer,  430. 

of  evidence,  ground  for  new  trial,  657. 
iNBtmaEOTioN,  change  of  place  of  holding  court,  on  account  of,  142. 
Imtebebt,  and  costs  form  part  of  judgment,  1035. 
Imtebft.eaptcb,  other  person  may  be  substituted  for  defendant,  384. 

proceedings  on  substitution,  384. 

Intebpbbtkb,  when  may  be  sworn  in  actions,  1884. 
^(NTEBVEMTiON,  wheu  it  takcs  place,  and  how  made,  387. 

parties  may  be  brought  in,  387. 
Ibbkgulabitt,  of  proceed^gs,  ground  for  new  trial,  657. 

effect  of,  in  proceedings  on  Judicial  sale,  706. 
Ibbelevant  uatisb,  may  be  stricken  out,  453. 
Intebbogatobies,  annexed  to  commission  to  take  testimony,  2025. 

See  Evidence. 
Issues,  definition— kinds  of,  688. 

of  law,  how  raised,  5S9. 

of  fact,  how  raised,  690. 

of  law,  how  tried,  691. 

of  fact,  how  tried,  692. 

of  law,  to  be  first  disposed  of,  692. 

cates  to  be  placed  on  calendar,  693. 

parties  may  bring,  to  trial,  694. 

postponement  of  trial  of,  695. 

proceedings  to  defeat  postponement,  696. 

in  partition  suits,  759. 

in  mandate,  when  may  be  tried  by  Jury,  1090L 

in  proceedings  against  joint  debtors,  994 

in  forcible  entry  and  detainer,  1171. 

in  justices'  courts,  defined,  878. 

of  law,  how  ra  sed,  879. 

of  fact,  how  raised,  880. 

of  law,  how  trfed,  881. 

of  fact,  how  tried,  882. 

trial  of  fact  by  jury,  how  waived,  631. 

how  waived  in  Justices'  courts,  883. 

trial  of  issues  by  referees,  638. 
See  Tbial. 
IiBMS  or  ACCOUNT,  need  not  bo  set  out  in  pleading,  464. 

Joinder.    See  Pabties  ;  Causes  of  action. 
Joint  debtobs. 

proceedings  against,  parties  not  summoned  in  action  may  be 
summoned  after  judgment,  989. 

summons,  what  to  contain  and  how  served,  990. 

alBdavit  to  accompany  summons,  991. 

answer,  when  filed  and  what  to  contain,  992, 

pleadings,  what  constitute,  993. 

issues,  how  tried,  994. 

verdict,  what  to  be,  994. 

Judgment,  where  some  of  several  defendants  only  are  served, 
414. 

O.  O.  P.--60 
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JuDOK,  not  to  haye  partner,  I  173. 

wben  disqualified  to  act.  170. 

when  not  to  act  as  attorney,  171. 

certain  Judges  not  to  act  as  attorney*  172. 

relieved  from  ol&ce,  to  se-tle  exceptions,  668. 

may  be  a  witness,  1883. 
See  Tebm  or  offics. 
JuDOXEirr,  against  whom  may  be  given,  678. 

against  attorney  at  law,  for  suspension  or  remoTal,  399. 

against  one  of  several  debtors,  costs  may  be  severed,  1030* 

against  one,  and  action  proceed  ca  to  others,  679. 

against  maxried  woman  in  forcible  entry,  1164. 

against  sheriff  for  official  acts,  conclusive  on  sureties.  106&. 

against  decedent,  when  not  a  lien,  1606. 

award,  when  it  has  effect  of,  1286. 

costs,  when  allowed  to  plaintiff,  1022. 

costs,  when  allowed  to  defendant,  1024. 

costs,  when  allowed  to  one  of  several  defendants,  1036. 

costs,  to  be  included  on  judgment,  1035. 

costs  on  appeal,  in  discretion,  1027. 

county  courts,  always  open  to  render,  89. 

district  courts,  when  may  enter,  78. 

effect  of,  upon  rights  of  parties,  1908. 

effect  of,  a^nst  discharged  prisoner,  1163» 

tor  contempt,  final,  1222. 

final,  may  be  appealed  from,  989. 

final,  in  distrJtt  court— appeal  from,  963. 

how  enforced,  after  five  years,  686. 

how  pleaded,  466. 

how  reviewed,  936,  937. 

interest  and  costs  to  be  included  in,  1035. 

in  supreme  court,  concurrence  necessary,  47. 

memorandum  of  costs  to  be  Jumished,  1033. 

modified  on  appeal,  costs  in  discretion,  1027. 

of  dismissal  and  nonsuit,  681. 

of  dismissal  against  non-resident,  1037. 

of  justices'  and  i>olice  courts,  how  appealed  from,  974. 

on  appeal  fromhiferior  court,  may  be  appealed  from,  939. 

on  answer  filed,  relief  granted,  68«). 

on  failure  to  answer,  relief  granted,  680. 

on  failure  to  answer,  in  what  cases  granted,  685. 

on  confession,  how  entered,  1134. 

on  submission  of  controversy,  1139. 

on  the  merits.  682. 

on  report  of  referee  in  partition,  766. 

on  reyiew  of  case,  1076. 

on  review,  what  constitutes,  1077. 

on  sppetil,  part  of  Judgment  roll,  958. 

on  appeal,  remittitur  to  be  certified  by  clerk,  958. 

renewal  of,  in  foreclosure,  on  eviction  of  purchaser,  706. 

satisfaction  of,  under  attachment,  650. 

supreme  court  always  open  to  render,  48. 

supreme  coturt  to  render  within  six  months,  note  under  60* 

what  deemed  adjudged  on  former  judgment,  1911. 

what  rights  determined,  in  actions  for  usurpation,  808. 

when  reversed/restitution  to  be  made,  957. 
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jqjgjnent,  ivhen  ooncliisiye,  I  1903. 

when  conclusive  in  foreclosure,  726. 

what  treatment  of,  constitutes  contempt,  1309. 
Roomer  of  giving  and  entering. 

book,  to  be  kept  by  clerk,  668. 

case  may  be  brought  for  argument,  665. 

docket,  how  kept  and  contents  of,  673. 

docket,  to  be  open  for  inspection,  673. 

gold  coin  or  currency,  667. 

lien  of,  defined,  671. 

no  lien  on  estate  where  death  occurred  after  verdict,  1506. 

roll,  what  to  constitute,  670. 

satisfaction  of.  how  made,  676. 

transcript  of,  may  be  filed  in  any  county,  674. 

to  be  entered  witJiin  twenty-four  hours,  664. 

upon  death  after  verdict,  not  to  be  a  lien,  069. 

when  counter  claim  exceeds  demand,  666. 
In  particular  actions, 

in  replevin,  to  be  an  alternative,  667. 

in  general,  what  is,  577. 

in  special  proceedings,  defined,  1064. 

In  actions  to  quiet  title,  740. 

in  forcible  entry  and  detainer,  by  default.  1169. 

in  forcible  entiy,  on  verdict,  1174. 

in  foreclosure,  726. 

in  actions  for  usurpation  of  ofiioe,  805. 

in  usurpation— fine  may  be  imposed,  800. 

in  partition  suits,  769. 

in  partitipn,  elfect  of,  767. 

in  partition,  how  enforced,  684. 

in  election  contests,  1122. 

in  mandate,  to  be  granted,  1095. 

in  actions  for  enforcement  of  liens,  1192. 

in  liens,  what  to  include,  1193 

in  liens,  rank  of  liens,  1194. 

in  liens,  docketed  for  deficiency,  1195. 

in  proceedings  relative  to  escheated  estates,  1271. 

in  proceedings  to  contest  probate,  1314. 

in  proceedings  to  declare  wife  sole  trader,  1817. 

in  contempts,  fine  imposed,  1218. 
InjutUcetf  eowrts. 

on  confession  In  Justices'  courts,  889. 
dismissal  injustices'  courts,  890. 

on  verdict  in  Justices'  courts,  891. 

on  demurrer  in  Justices'  courts.  892. 

abstract  of.  in  Justices'  courts,  897. 

abstract  to  be  filed  and  docketed.  808. 

costs,  allowed  in  justices'  courts,  896. 
.    dockiet  of  Justice,  effect  of,  899. 

docket  not  a  lien  unless  abstract  U  recorded,  POO. 

excess  of.  remitted  to  save  jurisdiction  of  justice,  891. 

on  trial  in  Justices'  courts,  892. 

on  offer  to  compromise  in  Justices'  courts,  895. 

When  defendant  subject  to  arrest,  893. 
Jinw>*fBirr  Book,  to  be  kept  by  clerk,  668. 

jonfession  of  Judgment  to  be  entered  in,  1134. 
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JxmaMEXiT  DXBIO&    Exeeation  may  iune  agabiBt,  |  682.. 

ezecation  after  death  of ,  686. 

property  cf,  exempt,  690. 

may  Indicate  property  to  levy  on,  691. 

may  direct  order  of  sale,  694. 

may  redeem  property  sold,  when,  702. 

to  whom  payments  to  be  made,  704. 

supplementary  proceedings  against,  714. 

may  be  imprisoned,  when,  716. 

debtor  of  may  pay  creditors  claim,  716. 

may  be  punished  for  contempt,  721. 

earnings  of,  when  exempt  from  execution,  690. 
J  iTDQMENT  RoLL.    What  to  coutain,  670. 

to  contain  Judgment  on  appeal,  968. 

what  constitutes,  in  proceedings  for  disaolutioii.  1239* 
Judicial  Days,  what  are,  133. 

non-Judicial  days,  134. 
See  ADJOUBNMBirr. 
JUDioiAii  DiSTBiCTB,  defined,  64. 
Judicial  Evidxncx,  defined,  1823. 
Judicial  Notice,  one  kind  of  evidence,  1827. 

facts  of  which  court  will  take,  1875. 
Jxtdioial  Offioebs,  in  general,  156. 

may  take  acknowledgments  and  affldavlts»  179. 

may  take  depositions  in  this  state,  2031. 

exempt  from  Jury  duty,  200. 

incidental  powers  and  duties  of,  176. 

powers  of,  out  of  court,  176. 

enumeration  of  powers,  177. 

may  punish  for  contempt,  178. 

what  acts  of,  are  contempts,  1209. 

invested  with  powers  to  enforce  exercise  of  Jurisdiction   187^ 
Judicial  Fowbbs.    By  special  investment,  190. 
JnoioiAL  Bkcobd,  defined,  1904. 

how  authenticated,  as  evidence,  1903. 

of  foreign  country,  how*  authenticated,  1906. 

oral  evidence  of,  of  foreign  country,  1907. 

effect  of  Judgment  upon  rights,  1908. 

effect  of  Judicial  orders,  when  conclusive,  1909. 

when  parties  to  be  deemed  the  same,  1910. 

what  deemed  adjudged  in,  1911. 

where  sureties  bound,  principal  is  also,  1912. 

of  foreign  state,  its  effect,  1913. 

of  court  of  admiralty,  1914. 

of  foreign  Judgment,  its  effect,  1915. 

manner  of  impeaching,  1916. 

Jurisdiction  required  to  sustain,  1917. 

justices'  Judgment  in  other  state,  how  proved^  1921. 
See  EvmxNCB. 
Judicial  Remedies,  defined,  20. 

how  divided,  21. 
JuBzsDionoN.    Acquired  by  voluntary  appearance  4i6. 

of  Judicial  officers,  179. 

of  Justices'  of  peace,  area  of  civil,  116. 

of  Justices'   of   peace,  on   taking    acknowledgments^   and 
afiidavits,  179. 
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JurlBdlotion,  of  justices  of  peace  iii  petit  larcf  ny  and  assault  and  ba^ 
[  teiy,  8  117. 

I  in  proceedings  on  confession  of  judgment,  1132. 

^  in  insolvency  cases,  85. 

in  cases  for  breaches  of  the  peace,  il7. 
in  proceedings  for  change  of  names,  1275. 
in  proceedings  for  condemnation  of  land,  1243. 
I  in  proceedings  relative  to  escheated  estates,  1269. 

may  be  canied  into  effect,  187. 
of  supreme  court,  42. 
of  district  court,  67. 
of  county  court,  85,  86. 
of  probate  court,  97,  1294. 
of  probate  court,  estate  in  several  counties,  1296. 
of  municipal  criminal  court,  106. 
of  justices' courts,  114-117. 
of  justices'  courts,  limited,  925. 
of  probate  court,  limited,  1294. 
"want  of,  a  ground  for  demurrer,  430. 
want  of,  ground  for  impeachment  of  record,  1916. 
when  acquired,  416. 
what  required  to  sustain  record,  1917. 
#TIB0B.    Qualifications  of ,  Avho  competent,  198. 
disqualification  of.  199. 
may  be  witness,  when,  1883. 
who  exempt  from  service  as,  200. 
discharge  of,  for  sickness  at  trial,  616. 
affidavit  of,  to  impeach  verdict,  657. 
who  may  be  excused,  201. 
Sd&Mng  and  returning^  f<yr  courts  of  record, 
list  of  persons  to  serve  as,  to  be  made,  204. 
selection,  how  made,  205. 
lists,  what  to  contain,  206. 
previous  service,  when  to  exclude  ttom  list,  207. 
list  to  be  placed  with  clerk.  208. 
duty  of  clerk  on  receiving  list,  209. 
regular  jurors  to  serve  one  year,  210. 
Drawing— Time  and  manner  of. 

to  be  drawn  upon  order  of  judge,  214. 
number  to  be  drawn,  214. 
judge  and  sheriff  to  be  notified  of  time,  216. 
sheriff  and  judge  to  witness  drawing,  216. 
drawing,  when  to  be  acyoumed,  217. 
proceedings  in  drawing,  when  to  bo  had,  218. 
drawing,  how  conducted,  219. 

after  adjournment,  disposition  to  be  made  of  ballots.  220 
copy  of  Ust  to  be  furnished,  221. 
Manner  of  mmmoning  Jurors.  \ 

sheriff,  how  to  summon,  225.  i 

court  may  order  drawing,  when,  226.  I 

when  jury  may  be  completed  ftrom  bystanders,  227 

h^^ummcf  "d  ^2°'^'*^*^^*^  courts,  by  whom  summoned,  230.  I 

return  of  officer,  232. 
juries  of  inquest,  how  summoned,  235. 
obedience,  to  summons,  how  enforced,  238. 
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JoBT,  defined,  I  190. 

difliBrent  kinds  oi,  191 

for  trials,  defined,  193. 

for  trials,  of  what  to  conaist,  194. 

of  inquest,  defined,  195. 

when  grand  Jury  to  be  impanneled,  241. 

grand  jury,  how  constituted,  242. 

to  bo  impanneled  as  peescribed  in  penal  code,.  243, 

impanneling  trial  Jury,  clerk  to  call  list,  246. 

manner  of  impanneling  trial  Jury,  247. 

Jury,  how  drawn,  600. 

ohidlenges,  four  peremptory  allowed,  601. 

groimds  of  challenge  for  cause,  602. 

challenge  for  cause,  how  tried,  603. 

Jury  to  be  sworn,  form  of  oath,  604. 

on  trial  of  right  of  property,  how  summoned,  689 

how  obtained  in  contest  of  probate  of  will,  1313. 

how,  and  when  may  bo  waived,  631. 

how  waivi  d  in  Justices'  courts,  883. 

may  try  facts  not  in  issue,  when,  809. 

may  be  conducted  to  view  property,  610. 

may  tako  certain  papers  on  withdrawing,  612« 

verdict  of,  what  is,  624. 

when  may  correct  informal  verdict,  619. 
See  VmDTsaa ;  Vebuzct. 
Jtjbtzobs'  Coubts,  to  be  held  by  Justice  of  peace,  112. 

election  of  Justice  and  term  of  office,  113. 

civil  Jurisdiction  of,  114. 

jurisdiction  not  to  be  extended  to  trial  of  title,  IIS. 

extent  of  civil  jurisdiction  in  city  or  town,  116. 

Jurisdiction  of  public  offenses,  117. 

courts,  where  to  be  held— to  be  always  open,  118. 
Place  of  trial  of  actions  in. 

in  what  township  or  city  may  be  commenced,  ^832 

{>laco  may  be  changed  in  certain  cases,  833. 
imitation  on  right  to  change,  834. 
to  what  court  transjerred,  835. 
proceedings  after  order  changing  venue,  836. 
effect  of  order  changing  venue,  837. 
transfer  of  cases  to  district  court,  838. 
Adions,  how  commenced  in. 

by  filing  complaint  and  issuance  of  summons,  839v 
summons  may  issue  within  a  year.  840. 
issuanoe  of  summons,  how  waived,  841. 
appearance,  by  attorney  or  in  person,  842. 
guardian,  how  appointed,  843. 
summons,  how  issued,  and  what  to  contain*  844. 
time  for  defendant  to  appear,  845. 
alias  summons,  when  may  issue,  846. 
several  alias,  may  be  issued,  847. 
limitation  upon  time  of  service,  848. 
summons,  by  whom,  and  how  served*  849. 
hour  given  lor  appearance,  850. 
Pleadings  in 
form  of,  851. 
What  constitutes  the,  852. 
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JCBHOiES'  coutnB.—Pleadings  in— complaint  defined,  S  B53» 

when  demurrer  may  be  put  In,  854. 

answer,  what  to  contain,  855. 

omission  to  set  up  counter  claim,  effect  of,  856. 

when  plaintiff  may  demur  to  answer,  857. 

proceedings  on  demurrer,  858. 

amendment  of  pleadings,  when  allowed,  859. 

costs  on  allowance  of  amendments,  when,  859. 

time  in  which  to  demur  or  answer  to  amended  pleadings,  8C0. 
Art  est  and  BaU. 

order  of  arrest,  and  arrest  of  defendant,  861- 

affidavit  and  undertaking  for  order,  862. 

defendant  arrested,  must  be  taken  before  justice,  863^ 

officer  to  give  notice  to  plaintiff  of  arrest,  864. 

officer  to  detain  defendant,  865. 
MtadimenL 

writ  to  issue  upon  affidavit,  866. 

undertaking  required,  867. 

writ,  substance  of,  868. 

undertaking  may  ba  taken  by  officer,  868. 

provisions  applicable  to  justices'  attacbmentfl,  869. 
Claim  and  delivery. 

how  enforced,  870. 
Judgment  by  default.  si 

on  failure  of  defendant  to  appear,  871. 

on  demurrer,  872. 
ZVme  of  trial  and  postponements. 

when  trial  must  commence,  873- 

postponement  on  motion  of  court.  871. 

postponement  by  consent  of  parUes,  875. 

postponement  on  application  of  party,  876. 

conditions  imposed  for  postponement,  877. 
Trials,  conduct  of. 

issues,  defined,  878. 

issues  of  law,  defined,  879. 

issue  of  fact,  defined,  880. 

issue  of  law,  how  tried,  881. 

issue  of  fact,  how  tried,  882. 

jury,  how  waived,  883. 

trial  to  proceed  if  either  party  fails  to  appear,  884. 

challenges,  peremptory  and  for  cause  allowed,  885. 

inspection  and  copy  of  written  instrument  may  be  ordered, 
886. 

genuineness  of  signatures,  when  deemed  admitted,  887. 
Judgments  other  than  by  default. 

by  confession,  889. 

by  confeAsion,  proceedings  on,  1135. 

of  dismissal,  without  prejudice,  890. 

upon  verdict,  when  to  be  entered,  891. 

on  trial  by  court,  when  to  be  entered,  892. 

on  arrest,  what  fact  must  be  stated,  893. 

sum  in  excess  of  jurisdiction  may  be  remitted*  894. 

on  offer  of  compromise  before  action,  895. 

costs  to  be  included  in,  896. 

abstract  of,  form  of,  897. 

abstract  to  be  filed  and  docketed,  898. 
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JvmcEB*  OGUKn.—JudgmenU  oOur  than  by  d^/aiiff. 
execution  tbereon  may  issue,  when,  8  898. 
not  to  create  lien  on  lands,  900. 

may  issue  within  flTe  years,  001. 

contents  of,  902. 

how  renewed,  903. 

duty  of  officer  receiving,  901. 

supplementary  proceedings  on,  906. 
ContemptM  in. 

justice  may  punish  for,  906. 

in  immediate  view  of  justice,  how  punished,  907. 

not  ill  immediate  view,  warrant  to  issue,  908. 

punidiments  for,  extent  of,  909. 

conviction  to  be  entered  on  docket,  010. 
Dodeet  of  justice. 

what  to  contain,  911.  * 

Entries  in,  primary  evidence  of  facts,  012. 

index  must  be  kept,  913. 

must  be  delivered  to  successor  by  coimty  clerk,  914. 

proceedingB  ou  vacancy  of  office,  and  before  appointmentyOlS. 

Justice  may  issue  prdoess  on  docket  of  predecessor,  916. 

successor  of  justice,  who  deemed,  917. 

county  jndge,  when  to  designate,  918. 
Oeneral  provisions  relating  to. 
I      Justice  to  issue  subpcenas  and  final  process,  within  county,  919. 

blanks,  except  8ubp<Bnas,  to  be  filled,  920. 

Justice  to  receive  and  pay  out  money,  921. 

may  attend  for  other  justice  when  disabled.  922. 

may  require  security  for  costs,  923. 

who  entitled  to  costs,  924. 

provisions  applicable  to  justices'  courts,  925.. 
JUBTIOB  OF  Peace.    Election  and  term  of  office  of,  113. 

extent  of  civil  jurisdiction,  114,  117. 

jurisdiction,  how  restricted,  115. 

may  take  acknowledgments,  179. 

may  take  affidavits,  179. 

cannot  issue  writ  of  review,  1068. 

cannot  issue  mandate,  1085. 

cannot  issue  prohibition,  1103. 
JusnnoATioN,  of  sureties  to  undertaking,  1057. 

of  sureties  on  claim  and  delivery,  613,  515. 

of  sureties  on  arrest  and  bail,  493,  495. 

in  defense,  to  action  of  libel  and  slander,  46L 

Laboeebs.    liens  of,  1183. 

See.LiEiis,  emtobobmbvt  of. 
Land,  defined*,  17. 
La^v  of  Evxdenos,  defined,  1825. 
Laws,  aro  either  written  or  unwritten,  189S. 

written  law  defined,  1896. 

constitution  and  statutes,  1897. 

public  and  private  statutes  defined,  1898. 

unwritten  law  defined,  1899. 

books  containing,  presumed  correct,  19U0k 

how  authenticated,  1901. 
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I  Laws,  oral  evidence  to  prove,  S  1902. 

recitals  in  statntee,  how  far  evidence,  1903. 
See  Evidence.  ^ 

!  liEASEHOLD.    When  subject  to  redemption,  700. 

I  Legal  Capacitt.    Want  of,  ground  for  demurrer,  430. 

liEXTEBS  OF  ADMXNISTRAIION. 

form  of,  1360,  1362. 

of  administrator  with  will  annexed  to  be  signed  by  clerk,  1866. 

who  may  obtain,  order  in  which  to  grant,  1365. 

preference  of  pf  rsons  equally  entitled  to,  1366. 

when  granted  in  discretion  of  court,  1367. 

minor,  when  entitled,  to  whom  granted,  1368. 

who  disqualified,  1369. 

not  to  issue  to  married  women»  1370. 

not  to  issue  to  partner,  1365. 

to  be  recorded,  1387. 

when  to  issue  on,  foreign  will,  1324. 

may  be  issued  on  lost  will  established,  1340. 

when  issued  after  final  settlement,  1698. 

special  letters  may  be  issued  out  of  term  time,  ItiiL 
AppKcation  for. 

application  for,  how  made,  1371. 

may  be  granted  at  regular  or  special  term,  1972. 

notice  of  application,  1373. 

contesting  application,  1374. 

hearing  application,  1375. 

evidence  of  notice,  1376. 

must  be  granted,  when,  1377. 

proofs  required  before  grant  of,  1378. 

may  be  granted  to  others  than  those  entitled,  1879. 
Bevocation  of. 

when  will  be  revoked,  1383. 

petition  filed,  citation  to  issue,  1384. 

hearing  of  petition,  1385. 

prior  rights  of  relatives,  1386. 

revocation  on  subsequent  probate  of  will,  1423. 
See  ExEcuTOBs  and  Advimibtraiobs  ;  Wills. 
IjETTEBS  Testamentabt.    Form  of,  1360. 

may  issue  after  final  settlement,  1698. 

jurisdiction  of  probate  court  in  iseuance  of,  97. 
See  ExEcuTOBS  and  Administbatobs, 
Lbtzebs  with  Will  annexed.    Form  of,  1361. 

when  to  issue,  1360. 

petition  for.  when  to  be  filed,  1351. 

in  case  of  disability  of  executor,  1364. 

authority  of  administrator  with,  1366. 

to  be  signed  by  clerk,  1356. 

See  EXECTTTOBS  and  ADMINSTSATOBfl. 

liZABiLnT.    Confession  of  judgment  for  contingent,  118S* 

of  officer  arresting  witness,  2068,  2069. 

of  sheriff  on  re-sale  under  execution,  697. 
See  Shebht. 
liXBEL  AND  Slamdeb,  how  Stated  in  complaint,  460. 

answer  in  actions  for,  461. 

what  may  be  given  in  evidence,  461. 
LiBBASiEs.    Of  whom  exempt  from  execution,  690. 
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LxEH,  of  Judgment,  eontlnnanoe  of,  ffl  669,  671,  674. 
holder  of,  as  pnrchaser  on  x>Gtition,  786. 
actions  for  fohslosaro  of  mortgage.  726-728. 

Bee  FOBECLOflXTBE. 
LXXNS,  ENFOBCKMENT  OF. 

definition  of  lien.  1180. 

what  property  si;bject  to  liena*  for  Ibhor,  etc.,  1183. 

liens  for  grading  and  filUng  lota  and  streets,  1184. 

what  interest  in  lend  subject  to  lien,  1185. 

effect  of  lien,  1186. 

claim  of  lien  to  be  filed  fn  recorder's  office,  1187. 

liens  upon  separate  parcels,  how  designated,  1188. 

claim  to  be  recorded,  fees  of  recorder,  1189. 

time  of  continuance  of  lien.  1190. 

service  of  summons  by  publication,  1191. 

sub-contractors,  who  are,  1192. 

sulMSontractors,  when  paid  out  of  proceeds,  1192. 

costs,  what  may  be  allowed,  1193. 

court  to  declare  rank  of  liens,  1194. 

execution  may  issue  for  deficit,  1196. 

actions  for  liens  may  be  united,  1196. 

lien  not  to  impair  right  of  recovery  of  debt,  1197. 

rules  of  practice,  1198. 

new  trials  and  appeals,  1199. 
'   for  salaries  and  wages,  1204. 

preferred  creditors  on  assignment  of  property,  1204. 

preferred  creditors  against  estates,  1205. 

preferred  claims  on  attachment  and  execution,  1206. 

upon  vessels,  steamers  and  boats,  813-827. 
LxTB  Iksttbance,  policy  of,  when  exempt  from  execution,  690* 
LmiTATioN,  of  time  for  issuance  of  execution,  681. 

of  timo  for  redemption,  702. 

LlMTTATION  OF  ACTIONS.     Of  Clvil  SCtiOUS,  812. 

For  the  rtcovtry  of  real  property. 

vrhen  the  people  wiUnot  sue,  315. 

when  action  cannot  be  brought  by  grantee  of  state,  816. 

when  actions  by  people  or  grantee  of  state,  to  be  broui^t 
within  five  years,  817. 

seizin  within  five  years,  when  necessary,  318. 

when  necessary  in  actions,  a  defense  arising  out  of  title  to,  or 
rents,  319. 

entry  on  real  estate,  820. 

possession,  when  presumed,  321. 

occupation  deemed  under  legal  title,  unless  adverse,  321 . 

occupation,  when  deemed  adverse.  322. 

adverse  possession  under  instrument  on  Judgment,,  what 
deemed,  323. 

actual  occupation  under  claim  of  title,  deemed  adverse,  321. 

adverse  possession  under  claim  of  title  not  written,  what  con- 
stitutes, 325. 

adverse  possession,  how  ailbcted  by  relation  of  tenancy,  826. 

right  of  i>o86ession  not  affected  by  descent  cast,  327. 

disabilities  excluded  from  time  to  commence  actions,  828. 
Of  actiotu  other  than  for  recovery  of  property. 

periods  prescribed.  335. 

within  five  years,  836 
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LixiTATXON  OF  ACTioiTS. — (XhtT  thmnfoT  recovery  ofproperljf, 

-vritliin  four  years,  S  337. 

within  three  years,  338. 

within  two  years,  339. 

within  one  year,  340. 
,  within  six  months,  341. 

within  six  months,  claim  against  ooonty,  342. 

for  relief  not  hereinbefore  provided,  343. 

where  cause  of  action  accrues  on  mutual  account*  344. 

actions  by  the  people,  345. 

no  limitation  to  actions  for  recovery  of  money  placed  on  de- 
posit, following  §  345. 

actions  to  redeem,  346. 

to  redeem  part  of  mortgaged  premises,  84T. 
General  proviHons. 

when  an  action  is  commenced,  360. 

exception,  where  defendant  is  out  of  state,  351. 

exception,  as  to  persons  under  disablity,  352. 

in  suits  by  aliens,  time  of  war  to  be  deducted,  354. 

provisions,  where  Judgment  has  been  reversed,  355. 

provision,  where  aclion  is  stayed  by  injunction,  356. 

provision,  where  person  entitled  dies  before  limitation  -ex- 
pires, 353. 

disability  must  exist  when  right  of  action  accrued,  357. 

when  two  or  more  disabilities  exist,  etc. .  358. 
[  limitations  applicable  to  actions  against  directors,  359. 

acknowledgment  or  new  promise  must  be  in  writing,  360. 
1  of  time  to  set  aside  judgment  and  answer  to  the  merits,  473. 

limitation  laws  of  other  states,  effect  of,  361. 

existing  causes  of  action  not  affected,  362. 

existing  statutes,  how  affected  by  code,  9. 

the  word  ' '  action,"  how  construed,  363. 

claim  to  escheated  estates,  1272. 

contesting  will  after  probate,  1327. 

disability,  when  available  on  contest  of  will,  1333. 
I  action  on  guardian's  bond,  1805. 

!  for  recovery  of  proi>erty  sold  by  gaardian,  1806. 

\  of  one  year  for  contest  of  will  after  probate,  1327. 

infants,  etc.,  one  year  after  removal  of  disability,  1333. 

time  during  vacancy  in  administration,  efliact  of,  1601. 
Lib  Pendens,  to  be  filed  in  real  actions,  409. 

to  be  filed  in  partition,  765.    See  Notice. 
Lost  Papebs.    Copy  of,  when  may  be  filed,  1045. 
Lost  Will.    Proceedings  in  probate  of,  1338. 
See  WiLU 

(asdamus,  to  be  hereafter  designated  mandate,  1084. 

See  MAin>ATK. 
MANDATE,  defined,  1084. 

when,  and  by  what  courts  issued,  1086. 

jurisdiction  in,48Buance  of  writ  of,  67. 

supreme  court  always  open  for  issuance  of,  48. 

power  of  supreme  justices  to  issue  writ  of,  166. 

writ  may  issue  and  be  heard  at  chambers,  1108. 

writ,  when  and  upon  what  to  issue,  1086. 

substance,  must  be  either  alternative  or  peremptory,  1087. 
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lUndate,  altemadve,  wben  to  issue,  I  1068. 

peremptory,  when  to  issue,  1088. 

sd  verse  party  may  answer  mider  oath,  1089. 

Jury  trial,  when  may  be  ordered,  1090. 

spplicant  may  demtir  to,  or  conntenrall  answer,  109L> 

motion  for  new  trial,  where  made,  1092. 

provisions  to  govern  new  trials  on,  1110. 

clerk  to  transmit  verdict  to  oonrt,  1093. 

hearing  on  motion,  1093. 

heariug  in  default  of,  or  insufficiency  of  answer,  1094. 

damages,  costs  and  peremptcoy  mandate^  when  decreed.  109S. 

service  of  writ  1096. 

penalty  for  disobedience  of  writ,  1097. 
Maps  an:>  charts,  when  primary  evldenoe,  1936. 
Mabinejb,  proceedings  to  enforce  claims  of,  826. 

proof  of  claims  of,  826. 
See  Boats. 
Mabbiaob,  effect  of,  on  statute  of  limitations,  352. 

not  to  abate  action,  383. 

effect  of,  on  claims  to  escheated  estates,  1272. 

no  defense  in  actions  for  unlawful  detainer,  1164. 

extinguishes  authority  of  executrix,  1352. 

testimony  to  establish,  may  be  perpetuated,  2084. 
Mabbdbd  woman,  when  may  sue  alone,  370. 

may  defend,  in  her  own  right,  371 

as  solo  trader,  responsibilities  of,  1820. 

may  become  sole  trader,  1811. 

proceedings  of,  on  application  as  sole  trader,  1812-1821. 

not  to  be  executrix,  unless  named  so  in  will,  1362. 

cannot  bo  appointed  administratrix,  1352. 

not  to  be  witness  against  husband,  when,  1881. 
Maroxtlimb,  words  Indicating,  convertible  with  feminlnb,  17. 
Matsbzal  allegatzonb,  defined,  463. 

only,  need  bo  proved,  1867. 

evidence  to  correspond  with,  1868. 
Matebzal  objects,  one  ]kind  of  evidence,  1827. 

as  evidence,  admitted  in  discretion,  1954. 

Jury  may  be  taken  to  view  the  premises,  610. 
Matxitib,  in  avoidance,  deemed  controverted,  462. 

redundant,  may  be  strickeA  out,  458. 
MxoHANXCS,  property  of,  what  exempt  from  execution,  690. 

liens  or.    (See  Liens,  enfobge&cbnt  of.) 
l^lEMOBANDtTU,  of  costs,  to  be  fumished,  1033. 

of  costs,  on  appeal,  1034. 
Meboeb,  remedies  not  merged,  32. 
MzNEB,  property  and  implemfflits  of,  what  exempt  from  ezecntion. 

690. 
Mining  claims,  customs,  rules  and  usages  to  govern,  748. 
Jurisdiction  of  Justices'  courts,  114. 

liens  of  mechanics  upon,  1183. 

how  sold,  in  probate  proceedings,  1629.  • 
McONG  CUSTOMS,  proof  of,  in  actions  concerning  mining  daiois,  74f 
MiNiBTEBiAL  OFFioxBs,  elcction,  powcrs  and  duties,  of,  262- 

conduct  of,  controlled  by  law,  128. 
SeeOLEBX. 
ICzNOB.    See  Infant. 
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HxHOBiTT,  effect  of,  on  limitation  of  actions,  S  352. 
Misconduct,  of  jury,  ground  for  new  trial,  657. 
MisDEMEAKOB,  jurisdiction  of  justices'  courts  in  actions  for,  117. 
MxajoiNDEB,  of  parties  or  causes  of  action,  ground  for  demurrer, 

430. 
HisTAKK,  relief  ftom,  may  be  had  by  amendment,  473. 
Mitigation,  may  be  alleged  and  proved  in  libel  and  slander,  4Sl. 
Modification,  of  award  by  court,  when,  1288. 

See  AwABD ;  Judgment. 
Month,  defined,  17. 
Mobtgagk,  not  deemed  a  conveyance,  74i. 

See  FOBECLOBUBB. 

Mothbb,  may  sue  for  seduction  of  daughter,  when,  875.  , 

may  sue  for  injury  or  death  of  child,  when,  376. 

rank  in  order  of  persons  entitled  to  administer,  1365 

when  entitled  to  guardianship  of  minor,  1751. 
Motions  and  obdbbs. 

order  and  motion,  defined,  1003. 

definition  of,  applicable  to  spedid  proceedings,  1064. 

when  made,  1004. 

notice  of  motion,  at  what  time  to  be  given,  1005. 

transfer  of,  to  show  cause,  1006. 

order  for  i^ayment  of  money,  how  enforced,  1007. 

motion  for  postponement,  upon  what  made,  595. 

motion  for  discharge  of  attachment,  grounds  of,  556. 

motion  for  new  trial,  when  to  be  heard,  660. 

motion  for  new  trial  in  mandate,  where  made,  1092. 
See  Obdeb  ;  Notice. 
UuNiciPAi.  GOUBT,  to  be  continued,  104. 

judge,  election  of,  and  term  of  office,  105. 

jurisdiction  of,  106. 

presumptions  in  favor  of  its  judgments,  107. 

terms  of,  108. 

where  held,  109. 

officers  and  salaries,  110. 
MuNioiPAi.  JUDGE,  may  take  acknowledgments  and  affidavits,  179. 

Name.    See  GbANGS  or  name  ;  ficteeioub  name. 

Neoativs  AIXEGATION8,  whcu  may  be  proved,  1879. 

Heglect,  in  pleadings,  relief  from,  may  be  had  by  amendment,  473w 

Negligence,  relief  from,  may  be  had  by  amendment,  473. 

resulting  in  injury  or  death,  who  may  sue  for,  376, 377. 
IffBGOnABLE  INSTBUMENTS,  cioss  demands,  in  actions  on.  440. 
Kewlt  disoovbbed  evidence,  ground  for  new  trial,  667. 
New  matteb,  answer  may  contain,  437. 

when  deemed  controverted,  462. 

within  what  time  to  demur  to,  443. 

when  issue  arises  on,  590. 
New  pbomisb.  mnat  be  in  writing,  360. 
New  tbiai.,  defined,  656. 

when,  may  be  granted,  groimds  for,  657. 

on  what  i>ai>erB  moved  for,  658. 

notice  of  motion,  upon  whom  served,  and  what  to  contain, 
659. 

motion  to  be  heard  at  time  specified  or  dismissed,  660. 

Judge  to  make  written  statement  on  decision  of  motion,  C61. 

a  0.  F.~61 
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5«w  trial,  ftetaiiaii  made  1)j  Jiid0B  to  eonstttate  Irfn  of  eiBeptl^^ 
1661. 

motioD  for,  in  mmthie,  wben  to  Iw  made^  1092. 

motion  for.  In  prohibitioii,  1106. 

eoontjr  court  af wmja  open  tor  hearing  motioa  fag.  In  toccibl* 
entiy  and  detainer,  89. 
KcnMUinciAL.  DATa,  adjoamment  to^  effect  oC  134  -I^« 

taolidaya,  what  at«,  10. 

falllnff  on  ^vrndij  11. 

time,  how  eompnted,  13. 

perf  omuuiee  of  acta  on  holiday*,  13. 
yioa-MMMTDt  vt,  place  of  tria},  in  actiona  agidnat,  9K, 
*       appointment  of  attorney  for,  1^ 

aerrioe  of  aammons,  bow  made  on,  413. 

pleadir^  of,  hr  whom,  and  how  Terilled,  4M. 

when  may  he  allowed  to  open  Judgment  hf  deflmlt  and  answer 
to  meriti,  473. 

attachment,  when  mar  ia^oe  a^afnat,  538. 

proof  required  of  plsmtilT  In  action,  on  default  of,  MIS. 

tnmmotia  in  partition  auita,  how  aerved  on,  757. 

proceeda  of  aalea  of  eatatea  of,  in  partition,  how  inveated,  TBS. 

dntiea  of  clerk  making  auch  inTeatmenta,  791. 

aervlce  of  noticea  and  papera  on,  how  made,  1015. 

corporation,  to  fumiah  security  for  cofcta,  1036. 

eftecc  of  failure  to  fumiah  such  aecurity,  1037. 

limitation,  on  time  to  claim  escheated  estate,  1273. 
Noxacrr,  when  Judgment  of,  may  be  entered,  581. 
KoTABT  PUBLIC,  aeal  of,  exempt  from  execution,  690. 

may  administer  oath  or  affirmation,  2093. 

may  take  deposition,  in  this  atate,  2031. 
KoncE,  after  appearance  in  action,  who  entitled  to.  105.^ 

effect  of,  on  priority  of  liena,  1186. 

for  inspection  of  booka  and  documents,  1000. 

how  conatrued  when  written,  1865. 

insui&ciency  of,  no  ground  for  dfHmisaal  on  appeal,  954. 

must  he  in  writing,  1010. 

without  title,  when  valid,  1046. 

not  required,  to  vacate  oi^der  made  out  of  oour^  937. 

of  motion,  at  what  time  to  be  given,  1009. 
Sertkeof. 

how  and  on  whom  made,  1010. 

manner  of  making.  1011. 

by  mail,  when  made,  1013. 

by  d(  posit  in  poet^ilice,  1013 

when,  need  not  be  made,  1014. 

on  attorney,  when  to  be  made,  1016. 

on  non>resident,  how  made,  1015. 

aervice  by  telegraph,  1017. 
//<  adiont. 

of  abstract,  provided  In  partition,  789. 

of  application  for  in  J  auction,  when  required,  628. 

of  injunction,  to  be  given  to  cori>oration,  631. 

of  motion  to  vacate  injunction,  633. 

of  lis  pendens,  to  be  filed  in  real  actions,  409. 

to  be  served  on  lien-holders  in  partition,  763. 

to  tenant,  on  unlawful  detainer,  1161. 
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TS<yacE—In  acHont—to  tenant,  at  will  or  bf  nUfefaace,  fi  1161. 

of  motion,  for  survey  of  lands,  742. 

of  security,  for  costs  required  of  non-residents,  1037. 

ef  arrest  of  defendant  in  justices'  courts,  864. 

of  change  of  attorney,  in  actions,  285. 

to  produce  written  instrument  in  evidence.  1938. 

of  filing  award,  1286. 

on  return  of  jury  for  instructions,  614. 

of  sale  under  execution,  how  given,  692. 

of  claim  to  contribution,  on  execution,  709. 
•  of  motion  for  new  trial,  to  be  filed  and  served,  659. 

of  appeal,  what  to  state,  and  when  to  be  served,  940. 

of  appeal,  in  justices  and  police  courts,  974. 
If^tpedaX  proceeding*. 

of  application  for  mandate,  1088. 

of  application  for  writ  of  review,  1089. 

of  application  for  discharge  from  inprisonment,  Uii. 

of  application  for  discharge,  how  served,  1145. 

of  hearing  i)etition  for  probate,  1303. 

of  probate  of  foreign  will,  1323. 

of  application  for  letters  of  administeation.  1373. 

to  creditors,  to  present  claims,  1490. 

of  application  as  sole  trader,  1812. 

of  taking  deposition  out  of  state,  2024. 

of  taking  deposition,  in  state,  2031. 
KvsBANCE,  defined,  actions  for,  731. 

jurisdiction,  in  actions  for,  85. 
KuNcupATiVK.  WILLS,  proceedings  inprobate-of,  134i-134IL 
See  Wills. 

QAXH^defined,  17. 

may  be  administered  by  courts  of  justice,  128. 

may  be  administered  by  judicial  officers,  177. 

arbitrators  may  administer,  1284. 

In  general,  who  may  administer,  2093. 

bow  administered,  2094. 

of  attorney  aud  counsellor,  278. 

of  jury,  form  of,  604. 

of  executors  and  administrator^,  1387. 

of  prisoner,  confined  on  civil  process,  form.ol,  1148. 

form  may  be  varied,  how,  2095. 

form  of,  in  discretion  of  court,  2096. 

afBrmation,  eqaivalect  tOj  2097. 
Objections,  in  practice,  when  taken  by  demurrer  or  answer.  433. 

when  not  taken,  deemed  waiv<?d,  434. 

to  appointment  of  referee,  how  tried,  642. 

to  granting  letters  of  administration,  when  filed,  1351. 

may  be  taken  to  dissolution  of  corporation,  1231. 
Oblxqation,  defined,  26. 

OccDPAisT,  of  real  property,  in  forcible  entry  and.  detainai,  who  ls« 
1160. 
Bee  IjMiTAXioN  of  actions. 
OrncB  TO  coMFBOMisE.  proceedings  on,  997. . 

is  not  an  admission  that  anything  is  due,  2078. 
Onncs.    Eligibility  of  supreme  justice  to,  168. 

of  district  judge  to,  157. 
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Offlee» aetfonsfDrusmpatioii  of.  If  flttHMWl 
tenme  oC  preserved,  6. 

Bee  VeuKPATKOti  or  owncx. 
OwwxciKL  vocmtxtm.    How  piOTed,  1918. 

See  PuBUo  becobds. 
OPiHioir,  of  supreme  court,  when  to  h&  filed*  tfL 
OBAii  XXAMCTATIOK.  defined,  2003. 

See  EZAMZNATIOll  OF  WIZKEaaBS. 

OxDXB.    Definition  of,  1003. 

definition,  in  special  proceedings,  1064 
wliere  made,  1004. 
trsnsf  er  of,  to  show  cans^  1006. 
may  be  enforced,  1T7. 

for  payment  of  money,  how  enforced,  1007. 
snpreme  court  always  open  to  make,  48. 
county  court  always  open  to  make,  89. 
second  appiication  for.  refused,  182. 
how  reriewed,  936. 

made  out  of  court,  may  he  Tscated,  937. 
duty  of  snpreme  clerk,  on  appeal  from,  968. 
In  district  courts,  what  appealable,  963. 
In  probate  courts,  what  appealable,  969. 
may  be  served  by  telegraph,  1017. 
for  new  trial,  in  supreme  court,  costs  on,  1027. 
copy  of,  to  be  filed,  1253. 
copy  of,  to  form  part  of  Judgment  roll,  670. 
judicial,  efCect  o^  1909. 
In  adiont. 

to  show  cause  in  injunction,  630. 
for  investment  of  funds  in  hands  of  receiver,  669. 
for  sale  of  property  attached,  548. 
to  deposit  money  in  hands  of  trustees,  672. 
to  deposit  money  in  treasury,  673. 
enforcement  of  order  of  deposit,  574. 
discharging  sick  juror,  615. 

granting  or  refusing  new  trial,  deemed  excepted  to.  6^7. 
disobedience  of,  in  supplementary  proceedings,  721. 
for  survey  of  lands  in  real  actions,  742. 
for  survey,  what  to  contain,  743. 
of  sale  in  foreclosuro,  728. 
granting  or  refuHing  new  trial,  api)ealable,  939. 
dissolving  attachment,  effect  of  appeal  from,  046. 
of  county  court,  for  transmission  of  appeal  papers,  977. 
for  inspection  of  documents.  1000. 
dismifising  action  for  want  of  security,  1037. 
In  tpecial  proceedingi. 

requiring  debtor  to  appear  and  answer,  714. 

for  examination  of  one  owing  the  debtor,  717. 

for  application  of  property  of  such  a  one,  719. 

efliect  of  reversal  of,  appointing  executor,  971. 

for  trial  of  issue  in  mandate,  what  to  state.  1090. 

of  discharge  of  person  imprisoned  on  civil  process,  1149. 

committing  for  contempt,  1222. 

on  application  for  dissolution  of  oorpomtion,  1230. 

final,  for  condenmation  of  land,  when  made,  1259. 

In  relation  to  escheated  estates,  1269. 
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ObDXBp— /n  »pecialpfi>oeeding»--<ihan^i^  name  of  penoiv  8  1278. 

on  submission  to  arbitration,  1283. 

of  new  hearing  by  arbitrators,  1287. 

to  custodian  to  produce  will,  1302. 

to  show  cause  why  probate  should  not  be  rerokad*  1328. 

of  administration,  to  whom  made,  1365. 

for  probate  sales.  1523, 1525, 1532, 1531-1539. 
See  MoTXOifs. 
Obdxb  of  abbest.    From  whom  obtained,  481 

what  required  to  obtain,  482. 

in  Justices'  court,  when  made,  861. 
See  Ajuuest  asd  bail. 
Obdeb  07  pboc£edin<m>.    On  trial,  of  action,  607. 
Obdikance.    Jurisdiction  in  actions  for  violation  of,  •033. 

complaint,  requisites  of,  929. 
OBiaiNAL  EVIDENCE,  defined,  1829. 
Obioinal  jTTBisDicTiON.    Of  Supreme  couTt,  43. 

of  county  court,  85. 

Papebs.    Filing  and  service  of ,  1010-1017. 

lost  pai)ei's,  how  supplied,  1U45. 

what  papers  valid,  1046. 

to  be  furnished  by  appellant,  on  appeal,  960. 

copies  of,  to  be  certified,  953. 

what  may  be  taken  by  Jury,  on  retiring,  612, 
See  Notice. 
Pabtul  evidence,  defined,  1834. 
Pabtiauty,  of  Judge,  ground  for  change  of  venue,  397. 
Pajuiies.    Action  to  be  in  name  of  paxtj  in  interest,  367. 

assignment  not  to  prejudice  defense,  368. 

executor,  trustee,  etc.,  may  sue  without  Joining  persons  bene- 
ficially interested,  369. 

married  woman,  actions  by  and  agamstr,  370 

when  wife  may  defend,  371. 

Infant  to  appear  by  guardian,  372. 

guardian,  how  appointed,  373. 

unmarried  female  may  sue  for  her  own  seduction,  874. 

father,  etc.,  may  sue  for  seduction  of  daughter,  375. 

father,  etc.,  may  sue  for  injury  or  death  of  child,  376. 

representatives  may  sue  for  death  caused  by  wongfnl  act, 
when,  377. 

who  may  be  joined  as  plaintiffs,  378. 

who  may  be  joined  as  defendants,  379. 

parties  in  interest,  when  to  be  joined,  380. 

when  one  or  more  may  sue  or  defend  for  all,  382. 

holding  title  under  common  source,  when  may  join,  881. 

in  interest  when  to  be  Joined,  382. 

plaintiff  may  sue  in  one  action  different  parties  to  commercial 
paper,  383. 

tenants  in  common  may  sever  an  action,  384. 

marriage,  or  other  disability  not  to  abate  action,  385. 
'  proceedings  on  disability  of,  385. 

another  person  may  be  substituted  defendant,  386. 

intervention,  when  takes  place,  uid  how,  387. 

associat'.'S  may  be  sued  by  name  of  association,  388. 

court,  when  to  decide  controversy,  or  to_order  parties  In,  389 
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Partie8,  defendant  may  be  sued  by  any  name,  wnen,  §  474. 

-who  may  appeal,  and  parties  in  appeal,  how  designated,  938. 

identity  of,  when  deemed.  1910. 
Tn  adioni  and  special  proceedingt. 

actions  to  redeem,  846. 

for  foreclosure,  726. 

for  nuisance,  781. 

who  liable  for  waste,  732. 

plaintiffs  in  action  for  partition,  762. 

defendants  in  actions  for  partition,  754. 

court  may  order  in,  in  partition,  761. 

for  usurpation  of  office  or  franchise,  803. 

in  si)ecia]  proceedings,  how  designated,  1063. 

defendants  in  forcible  entry  and  detainer,  1164. 

who  joined  in  suits  for  heirs,  1196. 

defendant  in  condemnation  of  land,  1246. 

Who  may  submit  to  arbitration,  1281. 
PabxzHon.    Who  may  bring  action  for,  752. 

Interests  of  all  parties  to  bo  set  forth,  753. 

llenholders  not  of  record,  need  not  be  parties,  754«. 

plaintiff  must  file  notice  of  lis  pendens,  755. 

summons,  to  whom  must  be  directed,  756. 

imknown  parties  may  be  served  by  publication,  757. 

answer  of  defendants,  whit  to  contain,  768. 

rights  of  all  parties  may  be  ascertained  in  one  action,  769. 

partial  partition  may  be  made,  760. 

Uenholders  must  be  made  parties,  or  referee  be  appointed,  76 1. 

lienholders  must  be  notified  to  appeur,  762. 

court  may  order  sale  or  partition,  and  appoint  referees  there- 
for, 763. 

must  be  made  according  to  rights  of  parties,  764. 

referees  to  report  proceedings,  765. 

actioi^  of  court  on  report,  judgment  thereon  oonclusiYe»  766. 

Judgment  in,  how  enforced,  686. 

Judgment  not  to  effect  tenant  for  years,  767. 

expenses  of  partition  to  be  apportioned,  768. 

lien  on  undivided  interest,  a  charge  on  what,  769. 

estate  for  life  or  years,  how  may  be  set  off  in,  770. 

application  of  proceeds  of  sale  of  encumbered  property,  771. 

party  holding  other  securities,  may  be  required  to  firot  exhaust 
them,  772. 

proceeds  of  sale  on,  disposition  of,  773. 

when  paid  into  court,  cause  may  be  continued  for  determina- 
tion of  claims,  774. 

sales  by  referees,  to  be  at  public  auction,  775. 

court  must  direct  terms  of  sale,  776. 

referees  may  take  security  for  purchase  money,  777. 

tenants,  whose  estates  are  sold,  to  receive  compensation,  778. 

court  may  fix  compensation,  779. 

court  must  protect  unknown  tenants,  780. 

court  must  ascertain  value  of,  and  secure  future  contingent 
interests,  781.  * 

terms  of  sale  to  be  made  known  at  time,  782. 
lots  must  be  separately  sold,  782. 
who  may  not  be  purchasers,  783. 
referees  must  miJce  report  of  sales,  784. 
conveyance  may  be  executed  on  confinustion,  785. 
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Partition,  proceedings,  if  lienholder  becomes  pnrcluMtor.  §  786. 

conveyance,  must  be  recorded,  787. 

conveyance,  a  bar  against  parties,  787. 

proceeds  belonging  to  unknown  parties  must  be  invested,  788. 

investment  to  be  made  in  name  of  clerk,  789. 

securities  to  be  taken  for  interests  of  parties,  -when  ascer- 
tuioed,  790. 

duties  of  clerk  making  investments,  791. 

on  unequal  partition,  compensation  may  be  adjudged,  792. 

share  of  infant  may  be  paid  to  guardian,  793. 

share  of  insane  person  may  bo  paid  to  guardian,  794. 

guardian  may  consent  to  partition  without  action,  and  exe> 
cute  releases,  795. 

costs  of  partition  a  lien  on  share,  796. 

court,  by  consent,  may  appoint  single  referee,  797. 

expenses  of  previous  litigation  allowed,  798. 

abstract  of  title,  when  furnished,  799. 

abstract,  how  made  and  verified,  8U0. 

interest  on  disbursements,  in  discretion,  801. 
Paxbcknt  of  debts  ov  dsoedbnt. 

when  will  provides  for,  it  must  govern,  a560. 

if  provision  insufficient,  proceedings  thereon,  1562. 

estate  subject  to  debts,  1563. 

See  Estates  of  deoeabbd  pixsoks  ;  Ezecutobs  ihd  Ad- 

MINISTIUTOBS. 

PENAiiTT,  for  failure  to  deliver  will,  1298. 

for  practicing  as  attorney  without  license,  281. 
for  disobedience  of  mandate,  1097. 
See  Fines. 

PXXDEKCT  OF  ACTION. 

when  action  deemed  i>ending,  1049. 

notice  of,  to  be  filed  in  real  actions,  409. 

as  a  ground  for  demurrer  to  subsequent  suit,  480. 
Pebfobmance,  of  conditions  precedent,  how  averred,  457^ 

time  of,  of  act,  may  be  extended,  1054. 
Pebson,  defined,  what  it  includes,  17. 
Pebsonai,  injuby,  who  may  sue  for,  376,  377. 
Pebsonajl  fbopebty,  defined,  17. 

how  attached,  642. 

when  may  be  sold  under  attachment,  5o0. 

order  for  sale  of,  648. 

trial  of  claim  of  third  person  to,  549. 
Pestilence,  ground  for  removal  of  court,  142. 
Petit  labcesy.    Jurisdiction  in  justices'  courts,  117. 
Petition.    For  change  of  name,  what  must  specify,  1276. 

must  be  published  foiur  weeks,  1277. 

for  sole  trader,  what  to  contain,  1813. 

petitions  in  probate,  proceedings,  1371, 1397, 1481. 

petitions  for  sales  of  property  in  probate,  1481,  1518,  1530, 
1537. 
See  Wnxs ;  pbobate  of  wills  ;  xssoxjtobs  and  admin- 

ISTBATOBS. 

Phonoobaphio  bepobteb.    Duty  of,  269. 
how  appointed,  269. 
eifect  of  report  of,  270. 
compensation  of,  271. 
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PBznoiAN,  not  subject  to  Jury  duty,  %  200. 

what  property  of,  exempt  from  executioii,  090. 
vhen  disqualified  as  a  witness,  1881. 
-when  muse  testify,  1882. 
Place  of  HOLDma  coubts. 

when  may  he  changed,  142. 
appearance  at  place  appointed  compidsory,  143. 
when  Judge  may  order  rooms,  &c.,  144. 
Plage  of  iriaJj.     Actions  to  he  tried  where  suhject-matteor  is  fAtot^ 

ted,  392. 
other  actions  where  cause  thereof  arose,  393. 
of  actions  against  counties,  394. 
other  actions  according  to  residence  of  parties,  396. 
action  may  he  tried  in  any  county  unless  defendant  demands 

in  proper  county  396. 
may  be  changed  in  certain  cases,  397. 
when  Judge  disqualified,  cause  to  be  transferred,  C98. 
proceedings  in  probate,  where  to  be  transferred,  1431. 
papers  to  be  transmitted,  costs.  Jurisdiction,  &c.,  399. 
proceedings  after  Judgment  in  cases  tmsf erred,  400. . 
transfer  of  probate  proceedings  not  to  change  right  to  admin* 

ister,  1432. 
re-transfer,  how  made,  1432. 

when  proceedings  to  be  returned  to  original  court,  1433. 
Pleadinos,  defined,  420. 

are  part  of  judgment  roll,  670. 
forms  and  rules  of  prescribed,  421. 
forms  and  rules  in  justices'  courts,  851-860. 
in  proceedings  against  joint  debtors,  993. 
in  police  courts,  931. 
what  pleadings  are  allowed,  422. 
complaint,  the  first  pleading  on  action,  425. 
what  complaMt  to  contain,  426. 
what  causes  may  be  Joined  in,  427. 
when  defendant  may  demur,  430. 
what  demurrer  must  specify,  431. 
defendant  may  demur  to  part  of  complaint,  431. 
may  demur  and  answer  at  same  time,  431. 
proceedings  to  be  had.  on  amendment  of  complaint,  432. 
objections  not  appearing  may  be  taken  by  answer,  433. 
objections  to  complamt,  when  deemed  waiyed,  484. 
answer,  "what  to  contain,  437. 
counter  cla^,  when  set  up  in,  438. 
counter  claims,  when  may  be  stt  off,  439. 
answer  may  contain  several  defenses,  440. 
when  plaintiff  may  demur,  443. 

verification  of  pleadings,  when  must  be  verified,  446-449. 
General  rules  ff  pleading. 
pleadings  to  be  liberally  construed,  452. 
sham  and  irrelevant  answers,  &c.  may  be  stricken  out,  463. 
accoimt,  how  stated  in  pleadings,  454. 
description  of  real  property  in,  465. 
Judgments,  how  pleaded,  466.  . 
conditionF>  precedent,  how  to  be  pleaded,  457. 
statute  of  limitations,  how  pleadec^,  468. 
probate  statutes,  how  pleaded,  459. 


DTDEX. 


729 


Pleadings,  libel  and  slander,  haw  stated  in  complaint,  8  460. 

special  damage  in  libel  need  not  be  alleged,  460. 

answer  in  cases  of  libel  and  slander,  461. 

allegation  not  denied,  when  to  be  deemed  true,  462. 

allegation,  when  deemed  controyerted,  462. 

material  allegation,  defined,  463. 

supplemental  complaint  and  answer,  464. 

pleadings  subsequent  to  complaint  to  be  filed  and  served,  165. 
Police  courts.    Appeals  from  may  be  taken,  86. 

establishment  of,  121. 

to  have  seal,  147. 

Jurors,  how  summoned  in,  230. 
Proceedingg  in  civil  actUnu  in, 

how  commenced,  929. 

summons  must  issue,  when,  930. 

defendant  may  plead  orally  or  In  writing,  931. 

trial  by  jury,  when  defendant  entitled  to,  932. 

proceedings  to  bo  conducted  as  in  Justices'  courts,  933. 
PoLiCB  juDGK  of  SAM  FBAMCI8CO  may  teko  aclmowledgments  and 
afiEidavits,  179. 
See  Judicial  officbbs. 
Possession  07  land,  when  presumed,  323. 

occupation  deemed,  under  legal  title,  823. 

occupation,  when  deemed  adverse,  324. 

what  constitutes  adverse  possession  under  written  instru- 
ment, 325. 

premises  actually  occupied  imdw  claim  of  title  deemed  to  be 
held  adversely,  326. 

adverse  possession  under  unwritten  claim  of  title,  327. 

possession  of  tenant,  when  deemed  possession  of  landlord.  328« 

right  of,  not  affected  by  descent  cast,  829. 

POSTPONEMENT      See  CONTINUAKCB. 

Pbesent  tense,  includes  the  future  but  excludes  the  paBt»  17s 
Pbesumptions,  defined,  1959. 

may  be  controverted,  1961. 

conclusive,  specified,  1962. 

controvertible,  specified,  1963. 

in  favor  of  judgments  of  county  courts,  87. 

in  favor  of  Judgments  of  probate  courts,  98. 

in  favor  of  Judgments  of  municipal  court,  107 

in  favor  of  books  containing  laws,  1900. 
Pbiest,  when  may  be  etcused  from  testifybig,  1881. 

when  must  testify,  1882. 
Pbimabt  evidence  defined,  1833. 

aa  to  third  parties,  1851. 

entries  on  public  records  are,  1920. 

entries  in  Justice's  docket  are,  912. 

books,  maps  and  charts,  when,  1936. 

certificate  of  purchase  or  location  of  lands  is,  1926. 

entry  made  by  officer,  or  board  of  officers,  when,  1926. 

handwriting  and  entries  of  deceased,  1946. 
Private  pbopebty.  What  includes  and  when  may  be  taken  for  |mb- 
licuse,  1240-1241. 
See  Oondemnatioh  or  land. 
Pbivatb  statute,  defined,  1898. 

how  pleaded,  459. 
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Prlvftte  statute,  books  containing  laws  presumed  cozrect,  I  1000. 

recitals  in,  how  far  evidence,  1903. 
Pbxvate  yrBJUSOB,  classification  of,  19:^9. 

seal  on.  Imports  consideration,  1932. 

execution  of  instrument  defined,  1938. 

compromise  of  debt  without  seal,  good,  1984. 

subscribing  witness  defined,  1935. 

books,  maps,  &c.,  bow  far  evidence,  1936. 

original  writing  to  be  produced  or  accounted  for,  1937. 

notice  to  be  given  to  produce,  1938. 

writings  called  for  and  inspected  may  be  wltbbeld.  1989. 

execution  of,  how  proved,  1910. 

when  other  than  subscribing  witness  may  testify,  1941. 

when  evidence  of  execution  not  necessary,  1942. 

evidence  of  handwriting,  to  prove,  1943. 

of  handwriting  allowed  by  comparison,  1944. 

comparisons  with,  what  may  be  made.  1945. 

entries  of  decedents  as  evidence,  1946. 

copies  of  entries,  1947. 

how  acknowledged  and  certified,  1948. 

county  clerk  to  keep  papers  deposited,  1949. 

public  records  not  to  be  carried  about,  1950. 

public  records  of,  how  proved,  1919. 
Pbivileged  communications,  1881. 
Pbobatb  coubt,  to  be  in  each  county,  94. 

county  judge  to  be  Judge  of  probate,  96. 

Judge  of,  in  San  Francisco,  96. 

jurisdiction  of,  97. 

Jurisdiction  over  estate,  when  exercised,  1294. 

when  Jurisdiction  decided  by  first  application,  1295. 

may  decide  all  questions  as  to  advancements  made  to  heirs- 
1686. 

presumptions  In  favor  of  its  judgments,  98. 

terms  of  in  the  respective  counties,  99. 

terms,  where  held,  100. 
Proceedings  in  general. 

orders  and  decrees  to  be  entered  in  minutes,  1704. 

how  often  publication  to  be  made,  I'lOS. 

recorded  decree  or  order  to  impart  notice,  1 706. 

citation,  how  issued  and  what  to  contain,  1707. 

when  issued  without  order  of  judge,  1708. 

citation,  how  served,  1709. 

citation,  when  a  substitute  for  personal  notice  1710. 

to  be  served  five  days  before  return,  1711. 

published  description  of  real  estate,  1712^ 

practice  and  proceedings  in,  1713. 

new  trials  and  appeals  in,  1714. 

api>eal  to  be  taken  within  sixty  days,  1715. 

from  what  proceedings  an  appeal  lies,  969,  v 

effect  of  judgment  in,  1908. 

issues  joined  in,  how  tried  and  disposed  of,  1716. 

court  to  try  cause  when  no  jury  d<^  manded,  1717. 

new  trial,  how  and  when  moved  for,  1717. 

court  to  appoint  attorney  for  minor  or  absent  heirs,  &c.,  when* 
1718. 

compensation  for  attorney  of  absentee,  1718. 
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decree  relating  to  homestead,  and  effect  thereof,  8  1719 
costs,  by  whom  paid  in  certain  cases,  1720. 
execntol^y  to.,  when  to  be  removed,  1721. 
DiKpuHiJicaJtion  oj  jvidge  and  transfer  of  administration. 
when  Jadge  not  to  act,  1490. 
jadgo  being  disqualified,  proceedings  to  be  tiunsferv^d,  w'  et^, 

1431. 
tntnsf er  not  to  change  Ught  to  administer,  1432. 
re-transfer,  how  made,  1432. 
when  proceedings  to  be  Vdtumed  to  original  oonrt,  1433, 

PROBATB  JUDOS. 

power  of  at  chunberSf  167. 

may  hold  court  in  other  comity,  161. 

appointment,  how  and  by  whom  made  in  saoh  casep,  163. 

of  San  Francisco,  term  of  oflOoe,  96« 

power  of  at  chambers,  1905. 
Bee  JuDiciAXi  offxcbbs. 
Pbobatb  of  will,  to  bear  seal  of  court,  152. 

evidence  required  to  prove  will,  1969. 

evidence  required  to  prove  will  revoked,  1970t. 
See  Wills. 
Frooekdihos,  of  county  courts,  how  constraedi  87. 

of  probate  courts,  how  construed,  98. 

of  municipal  courts,  107. 

powers  of  court  over  conduct  of,  128. 

courts  of  record  may  make  rules  to  regulate,  129« 

when  rules  take  effect,  130. 

on  non-attendance  of  Judge  at  court,  139» 

not  affected  by  vacancy  in  office,  184. 

not  affected  by  failure  of  term,  184. 

to  be  in  the  English  language,  185. 

where  may  be  in  Spanish,  185, 1056. 

abbreviations  used  in,  186. 

numbers  may  bo  expressed  by  figures,  186« 

in  case  Juror  becomes  sick,  615. 

what  treatment  of,  is  a  contempt,  1209. 
See  Spboial  PBoossDiMaB. 
Pbooxss,  defined,  17. 

in  Justices'  courts,  may  issue  to  any  part  of  county,  il6« 

may  issue  from  probate  court  at  chambers,  167. 

blanks  in,  must  be  filled  by  Justice  of  peace,  920. 

where,  may  issue  in  Spanish  language,  1056. 

what  treatment  of  is  a  contempt,  1209. 
Pbopessignal  Df  FLEMEirrs,  exempt  from  execution,  690. 
Pbobibition,  writ  of  defined,  1102. 

supreme  court  may  issue,  43-. 

district  courts  may  issue,  67. 

may  be  granted  by  supreme  Justice  at  chambers,  166. 

writ  of,  the  counter  part  of  mandate,  1102. 

where  and  when  issued,  1103. 

form  of,  may  be  alternative  or  peremptory,  1104. 

provisions  resi)ecting  issuance  of,  1106. 

may  issue  and  be  heard  in  vacation,  1106. 

rules  of  practice,  1,109. 

appeals  and  new  txiaia,  1110. 
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Pbooy,  defined,  8  1824. 

of  service  of  sommoiiB,  how  made»  416.  p 

pROPEBXY,  term  defined,  17.  \ 

PuBLZO  ADMiNiaTRATOBs.    Buik  of ,  In  otder  of  persons  entitled  to 
administer,  1365. 

estates  which  may  be  administered  by,  1726. 

to  obtain  letters,  when  and  how— bond  and  oath  of,  1727. 

duty  of  person  in  whose  house  stranger  dies,  1728. 

mast  return  inventory  and  administer  estates,  1729. 

When  to  deliver  up  estate,  1730. 

civil  officers  to  give  notice  of  waste,  1731. 

suits  for  property  of  decedents,  1732. 

order  to  examine  party  charged  with  embezzling  estate,  1733. 

punishment  for  disobedience  of  order,  1734. 

order  on,  to  account,  1735. 

every  six  months  to  return  condition  of  estate,  1736. 

io  pay  over  moneys  after  final  settlement,  1737. 

not  to  be  interested  in  payment  on  account  of  estate,  1738. 

when  to  settle  with  county  clerk,  1739. 

how  unclaimed  estates  disposed  of,  1739. 

proceedings  against,  for  failure  to  pay  over  moneys,  1740. 

fee?  of  officers,  when  and  by  whom  paid,  1741. 

to  administer  oaths,  1742. 

probate,  proceedings  applicable  to,  1743. 

Bee  ESTA.TES  or  deceased  pebsons;  exeoutobs  and  ad- 

MINZSTBATOBS ;  SPECIAL  ADMINISTBATOBS. 

PCBLICATIOK.    See  Estates  of  dboeasbd  pebsons  ;  sole  tbadeb  ; 

SUMMONS ;  notice  ;  WILLS. 

Public  buildings,  what  exempt  from  execution,  690. 

right  of  eminent  domain,  exercised  in  behalf  of,  1238. 
Public  calamity,  ground  for  removal  of  court,  142. 
Public  offenses,  cognizable  in  justices'  courts,  117. 
PxTBLic  OFFICEB,  place  of  trial,  in  actions  against,  393. 

may  be  arrested,  for  embezzlement,  479. 

when  excused  from  given  testimony,  1881. 

when  must  testify,  1882. 

penalty  tor  disobedience  of  writ,  1097. 

must  give  copy  of  public  writing  on  demand,  1893. 
PUBLK)  BEGOBDS,- judicial  record,  defined,  1904. 

iiow  authenticated,  1905.  ' 

record  of  foreign  country,  how  authenticated*  1906 

oral  evidence  of  a  foreign  record,  1907, 

effect  of,  judgment  upon  rights,  1908. 

efCeot  of  other  judicial  orders,  1909.  ^ 

where  pu^ies  to,  are  deemed  to  be  the  same,  1910. 

what  deemed  adjudged  in  a  judgment,  1911. 

of  foreign  state,  effect  of,  1913. 

of  court  of  admiralty,  1914. 

effect  of  foreign  judgment,  1916. 

manner  of  impeaching,  1916 

the  jurisdiction  necessary  on  a  Judgment,  1917. 

of  private  writings  as  evidence,  1918. 

entries  in  official  books,  primary  evidence,  1920, 1926. 

justices,  j  adgment  in  other  states,  how  proved,  1921, 1922. 

copy  of,  to  bear  seal  of  court,  162. 

provisions  as  to  states  to  apply  to  territories,  1924' 
See  EviDSNOE ;  public  wbitings. 
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PVBIJO  WBiTZNO,  defined*  |  1888. 

Tights  of  citizens  to  inspect,  1892. 
public  officers,  bound  to  give  copies,  1893. 
four  kind«  of  public  writings,  1894. 
laws  written,  or  unwritten,  1895. 
written  laws,  defined,  1896. 
constitution  and  statutes,  1897. 
public  and  private  statutes,  defined,  1898. 
unwritten  laws,  defined,  1899. 
books  containing  same,  presumed  correct,  1900. 
public  seal,  authenticates  law  or  document,  1901. 
other  efvidence  of,  laws  of  other  states,  1902. 
recitals  in  statute,  how  far  evidence,  1903. 
Judicial  record,  defined,  1904. 
record,  how  authenticated,  as  evidence.  1906. 
record  of  foreign  country,  how  authenticated,  X906. 
oral  evidence  of  foreign  record,  1907. 
effect  of  judgment  upon  rights  in  various  cases,  1908. 
effect  of  other  Judicial  orders,  when  conclusive,  1909. 
where  i>arties  are  deemed  to  be  the  same,  1910. 
what  deemed  adjudged  in  a  judgment,  1911. 
where  sureties  bound,  principal  is  also,  1912. 
manner  of  proving  official  documents  1918. 
official  cerllflcates,  contents  of,  1923. 
provisions  as  to  states,  to  apply  to  territcnies,  1924. 
certificate  of  purchase,  primary  evidence  of  ownership,  1925. 
entries  made  by  officers  or  boards,  primary  evidence,  1926. 
See  PuBLXo  bboobdb. 

QnssnoNs,  of  law  are  addressed  to  the  court,  2102. 

of  fact,  are  addressed  to  the  jury,  2101. 
QuoEXiNO  TITLE.    Whomay  be  Joined  as  defendants  in  actions,  879. 

parties  in  action,  738. 

when  plaint  ff  cannot  recover  costs,  739. 

termination  of  plaintiff's  title,  verdict  and  judgment  on,  740. 

value  of  improvements,  when  allowed  as  set  off,  741. 

order  may  bo  allowed  for  survey  of  land,  742. 

order,  what  to  contain  and  how  served,  743. 

unnecessary  injury,  liability  for,  743. 

mortgage  not  deemed  a  conveyance,  744. 
Quo  WABRAitTO.    See  Usxtbpatiqn  of  OFFioa. 

nxAii  FBOPKBTZ.    Jurisdiction  in  actions  for,  Wk 
limitation,  of  actions  for,  316-328. 
place  of  trial,  in  actions  for,  392. 
entry  upon  and  possession  of,  820-324. 
intervention  in  actions  for,  how  effected,  887. 
recovery  of,  claims  for  may  be  united,  4.7. 
description  of  in  pleadings,  466. 
how  attached,  642. 

execution  against,' what  to  recite,  682. 
return  of  execution  against,  how  made,  688. 
Judgments  against,  how  enforced,  684. 
execution  on,  how  and  to  whom  issued,  687. 
how  seized  on  execution,  688. 


Keal  property,  sale  of,  in  partition,  8  763. 

sale  of,  in  foreclosure,  -when  to  cease,  728. 
See  Bedemftion. 
Bbceiviebs,  appointment  of,  and  duties  generaUjr,  8M. 

appointment  of,  in  actions,  664. 

upon  dissolution  of  corporation,  665. 

-who  shall  not  be  appointed,  666. 

oath  and  undertaking  of,  667. 

powers  of,  668. 

investments  of  funds  by,  669. 

appointment  of,  in  escheated  estates,  1270. 
Becobo,  copy  of  to  bear  seal  of  court,  162. 

transcript  of,  in  probate  proceedingSr  evidence  of  executor's 
authority,  U29. 
See  Public  segobds. 
Beoovebt  of  property,  claims  for  may  be  united,  427. 
Bbdemption,  who  are  redemptioners,  701. 

when  prox)erty  may  be  redeemed  from  execution  sale,  702. 

when  judgment  debtor  or  other  redemptioner  may  redeem.  703. 

notice  of  redemption,  703. 

to  whom,  payments  to  be  made,  704. 

kind  of  money  to  be  paid,  704.  « 

what  redemptioner  must  do,  706. 

court  may  restrain  waste  pending  time  for  redemption,  706. 

rents  and  profits,  707. 

limitation  of  action  to  redeem,  346. 

of  action  to  redeem  part  of  mortgaged  premises,  347 
Befebenob  and  befbbees. 

reference  may  be  ordered,  on  trial  of  charge  against  attorney, 
298. 

may  be  ordered,  for  taking  account,  636. ' 

wlien  may  bo  ordered  on  agreement  of  parties,  688. 

ordered  on  motion,  in  what  cases,  639.  < 

number  of  referees— qualifications,  &&,  o40. 

either  par^y  may  object,  641. 

grounds  of  objection,  641. 

objections,  how  disposed  of,  642. 

referees  to  report  within  ten  days,  643. 

finding  of  referees,  effect  of,  044. 

exception  to,  and  review  of  findings,  646. 

referees  may  ba  appointed  in  partition,  761,  763. 

trial  before,  in  partition,  762. 

referees  to  divide  property,  rules  to  govern,  764. 

must  report  their  proceedings,  766. 

report  may  be  set  aside  or  affirmed,  766. 

expenses  of  referees  in  partition,  768. 

may  take  security  for  purchase  money  in  partition*  777. 

cannot  be  purchasers  in  action,  783. 

must  report  sale  of  property,  784. 

all  must  meef,  bat  two  may  act,  1<)68. 
Beheabhtg  in  supreme  court,  47. 
Reuef,  wh  It  grantrd  in  judgment,  680. 
Bemedies,  judicial  defined.  20. 

how  divided,  21. 

not  merged,  32. 

See  Actions  ;  oivn.  actions. 
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BBioiriTruB,  of  Judgment  of  supreme  court,  t  M. 
Bemoyal  of  action.    See  Tbanbfeb. 
Berts  and  fbofitb,  pending  redemption,  707. 
Beflevin.    See  Claim  and  Deliveby. 
Bbtubn  of  execution,  when  to  be  made,  683. 

of  gold  dust,  how  made,  688. 

See  LxEounoM;  sttmuons. 
Bbvooahon  of  probate  of  will,  1327-1333. 

See  Wills. 
Bkview,  wbit  OF,  Jurisdiction  of  suprrane  court,  43. 

of  district  courts.  67. 

may  be  issued  by  supreme  court  at  chambers,  48. 

may  issue  and  bo  heard  at  chambers,  1108. 

writ  of  defined,  1067. 

when  and  by  what  courts  granted,  1068. 

application  for,  how  made,  1069. 

how  to  be  directed,  1070. 

contents  of  writ,  1071. 

proceedings  in  inferior  court  may  be  stayed  or  not,  1072. 

service  of  writ,  1073. 

extent  of  review  under  writ,  1074. 

defective  return  may  be  perfected,  1076. 

hearing  and  Judgment  on,  1076. 

copy  of  judgment  to  be  sent  to  inferior  tribunal.  1076. 

judgment  roUs,  1077. 

rules  of  practice,  1109. 

new  trials  and  appeals,  1110. 

costs  in  actions  on,  1032. 
Bights  AND  bemedies,  when  not  menged,  32. 
BuLES,  of  court  of  record,  129. 

when  to  take  effect,  130. 

See  FBOGEBDiNas ;  gouitds  of  justioe. 

Sales  of  pbopbbtt  of  decedents.   (See  Estates  of  deceased  feb- 

SONS ;  EXECUTOBS  AND  ADMINIBTBAXOB8.) 

Baix  of  seal  FBOPEBTY. 

in  foreclosure,  when  to  cease,  728. 

may  be  ordered  in  partition,  763. 

proceeds  of,  how  applied,  771. 

sales  of,  by  referees  must  be  at  auction,  775. 

terms  of,  to  be  directed  by  court,  776. 

terms  of,  to  be  made  known  at  time,  782. 

who  may  not  purchase  at,  783. 

conveyance,  when  to  be  executed,  786. 

conveyance,  effictof  recording,  787. 
See  ExEOUTiOK. 
Satisfaction  os  judgkent,  by  whom  may  be  acknowledged,  179. 

how  entered,  676. 
Satisfactoby  evidence,  defined,  1836. 
Seai.,  defined,  14, 19^0. 

of  court,  to  be  provided,  147, 149. 

private  to  be  used,  when,  ISO. 

to  be  kept  by  clerk,  151. 

to  whatproceedings  to  be  affixed,  152. 

to  be  affixed  to  execution,  682. 

how  telegraphed,  1017. 
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8«al«  pnblio,  how  nuMto,  I  1031. 

of  what  seals  courts  take  Judicial  notice,  1875. 

public  seal  authenticates  law  or  document,  1901. 

record,  how  authenticated,  1906. 

authentication  of  Justices'  record  or  docket,  1023. 

to  be  affixed  to  official  certificate,  1923. 

scroll  may  be  used  for,  1931. 

effect  of,  on  private  writings,  1932. 
Sbcokdaby  evidence,  defined,  1830. 
Seculab  acts,  not  to  be  done  on  holidays,  13 
Seductzoiv.    Who  may  prosecute  actions  for»  374,  876. 
SsBTiCE.    Of  summons,  how  made,  411. 

publication,  when  allowed,  412. 

manner  of  publication,  413. 

how  made  on  Joint  defendants,  414. 

proof  of,  how  made,  416. 

of  complaint  and  affidavit  in  injunction,  627. 

notice  and  papers,  how  served,  1011. 

service  of,  by  mail,  when,  1012. 

deposit  in  post  office,  1013. 

ume  for  appearance  when  regulated  by  distaaoe,  1018. 

upon  whom  made,  after  appearance,  1014. 

how  made  on  non-resident,  1016. 

may  be  made  by  telegraph,  1017. 

of  writ  of  mandate  and  prohibition,  how  made,  1096. 

of  writ  of  review,  how  made,  1073. 
Shares  in  homestead  association  exempt  from  execution,  690. 
Shabbs  and  Z21TEBE8T8.    How  Seized  on  execution,  688. 

in  corporation,  subject  to  attachment,  541. 

how  attached,  542. 
flKEBXPF.    To  provide  court-room,  144. 

proof  of  service  of  summons,  how  made  by,  416.  , 

liability  of,  for  escape  of  party  arrested,  601. 

liability,  for  selling  on  execution  without  notice,  683. 

liability,  extent  on  a  resale  on  execution,  697. 

tnust  keepparty  arrested  on  justices'  process  till  discharged,  866. 

must  notify  plaintiff  of  arrest,  864. 

must  detain  person  arrested  for  contempt,  tiU  diaohargedft 
1214. 

liability  of,  for  arrest  of  witness,  1268«  2069. 
SmPB  A2n>  VESSELS.    See  Boaxb. 
SiaHATUBB,  defined,  17. 

when  deemed  admitted,  887. 
SxKOULAB,  words  in,  include  the  plural,  17. 
SouB  TBADEBs.    Who  may  become,  1811. 

notice,  how  given,  1812. 

petition,  what  to  contain,  1818. 

community  property  allowed,  1814. 

who  may  oppose  petition,  and  how,  181S. 

trial  and  hearing  on  application,  1816. 

decree,  what  to  be,  1817. 

oath,  form  of,  1818. 

order,  copy  of,  to  be  recorded,  1818. 

rights  ana  liabilities  of,  1819. 

must  maintain  children,  1820. 

husband  not  liable  for  debts  of,  1823. 
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Spaiosh  lanottaob.  In  what  counties  proceedings  may  be  in,  S  1066. 
STtBOiAL  ADMiNisTBATOBS.    When  appointed,  1411. 

special  letters  may  be  issued  in  vacation.  1412. 

preference,  to  whom  given,  1413. 

to  take  oath  and  give  bonds,  1414. 

duties  of,  1416. 

when  powers  of,  to  cease,  141$. 

to  render  account,  1416. 

See  £bLECX7T0BS  and  ADMnOSTBATOBS. 

Special  oases.  Jurisdiction  in,  86. 

Special  damages,  need  not  be  averred  in  libel  and  slander*  460. 

Special  pnooEEDiNGe,  defined,  23. 

Jurisdiction  in,  57. 

costs  allowed  in,  1022. 

for  removal  or  suspension  of  attorney,  288. 
,         for  condemnation  of  land,  1243. 

for  condemnation,  new  proceedings,  1250. 

relative  to  escheated  estates,  1269-1272. 

to  recover  escheated  estate,  1272. 

in  contest  of  elections,  formality  of,  1117. 

in  Justices*  courts,  925. 

on  change  of  venue  in  Justices'  courts,  922. 

against  public  administrator  for  failure  to  pay^  over  money, 
1740. 
Stats,  defined,  17. 

costs  in  action,  how  paid  by,  1038. 

not  required  to  give  bonds  in  action,  1058. 
Statement,  of  cause  of  action,  how  made,  427. 

on  motion  for  new  trial,  how  made,  661. 

effect  of,  661. 

of  points  in  Judge's  charge  to  be  furnished^  608. 

on  appeal  to  county  court,  975. 

settlement  of— practice.  975. 

when  not  necessary,  976. 

of  findings,  how  made,  661. 
State  officer.    Serving  in  officiaKcapacity,  need  not  give  bonds, 

1058. 
Statute.    How  construed,  1858. 

intention  of  legislature,  to  control,  1857. 

which  of  two  constructions  to  prevail,  1866. 

public  and  private,  defined,  1898. 

recitals  in,  as  evidence,  1903. 

private,  how  pleaded,  459. 

inconsistent  with  code,  rei)ealed,  18. 

what  statutes  repealed,  19. 

See  Evidence  ;  public  wbiunos. 
Statute  of  fbauds.    See  Evidence. 
Statute  of  limitations.    How  pleaded,  458. 
Statutobt  PBOHiBmoN.    Effect  of,  on  Limitation  of  actions,  356. 
Sxix  OF  PBOCEEDiNGS.    On  appeal  from  money  Judgment.  942. 

on  appeal  in  claim  and  delivery,  943. 

on  Judgment  directing  conveyance,  944. 

in  real  actions,  945. 

on  appeal,  effect  of,  946. 

on  Judgment,  for  perishable  property,  949. 

on  appeal  to  coxmty  court,  yrhat  required,  978. 
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Stay  of  prooeedings,  pending  review,  i  lOTL 

See  Appeal. 
Stbbxt.    Bee  Highwa'sb. 
Sttb-coitcbaotobs,  who  are,  1192. 

See  LxBNB,  knfoboembnt  or. 
Subpoena  for  witneBsee,  defined,  1986. 

may  be  issued  by  justiob  of  peace,  919. 

how  issued,  19S6. 

how  served,  1987. 

how  served  on  concealed  witness,  1988. 

when  witness  compelled  to  attend,  1989. 

person  present  comi)elled  to  testily,  1990. 

ptmishment  for  disobedience,  1991. 

forfeiture  therefor,  1992. 

warrant  may  issue  for  witness,  when,  1993. 

warrant,  contents  of,  1994. 

if  witness  is  a  prisoner,  how  brought  by,  1996. 

who  may  move  for  warrant,  1996. 

imprisoned  witness,  how  examined,  1997. 

to  witness,  to  appear  before  commissioner,  2036. 
See  EviDEMCE. 
SUBSCBiBiNO  WITNESS,  defined,  1935. 

to  be  called  to  prove  instrument,  1949. 

proceedings  on  his  denial  of  knowledge,  1941. 
See  Evidence  ;  wnxs. 
Substantial  justice,  to  govern  construction  of  pleading,  462. 
Substitution  of  pasties,  on  death  or  disability,  385. 

of  party  defendant,  384. 

costs  on,  . 

Successive  actions     When  may  be  prosecuted,  1047. 
SucGESSOB,  of  Justice,  who  deemed,  917. 

in  case  of  dispute,  who  to  designate,  918. 
Summons. 

Mwtmer  of  commenang  cwU  acUoru. 

how  commenced,  405. 

within  what  time  may  issue,  406, 

issuance  of,  how  made,  406. 

how  issued,  directed,  and  what  to  c<»itain,  407. 

alias  summons,  when  may  issue,  406. 

how  served  and  returned,  410.  . 

how  served  against  particular  persons,  411. 

publication  of,  when  may  be  made,  412. 

service  by  publication  in  partition,  757. 

by  publication  in  action  on  liens,  1191. 

manner  of  publication  and  appointment -of  attorney,  413. 

service  of,  by  telegraph,  1017. 

proceedings,  where  a  part  only  of  several  defendants  are 
served,  414. 

proof  of  service  of  summons,  what  constitutes,  416. 

when  jurisdiction  acquired,  416. 

constitutes  part  of  judgment  roll,  670. 

provisions  of  code  as  to,  not  applicable  to  contempts, .  1016. 

when  to  issue  in  police  courts,  930. 

where  may  issue  in  Spanish  language,  1056. 
In  justices*  courts. 

to  whom  dizeoted,  and  what  to  contain,  844. 
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most  issue  within  one  year,  §  840.  ^ 

time  for  appearance  before  Justice,  8tf . 

alias,  when  may  issue,  84ft. 

service  of,  in  justices'  court,  when  made,  348. 

by  whom  seryed  in  Justices'  courts,  849. 

hour  given  for  api>earance,  850. 

issuance  of,  how  waived,  841. 
Jn  particular  adiont  and  proeeedinffs. 

Issuance  of,  to  Juror,  in  general,  225-251. 

to  whom  directed  in  partition,  756. 

in  actions  against  steamers  and  vessels,  816. 

in  forcible  i  ntry  and  detainer,  what  to  state,  1166. 

service  of,  in  forcible  entry  and  detainer,  1167. 

in  proceedings  relating  to  escheated  estates,  1269. 

In  condemnation  of  laud,  what  to  contain,  1245. 

in  condemnation  of  land,  how  issued  and  served,  124S. 

to  inten>reter,  how  served,  1884. 
In  proceedit^t  agamtt  joint  debtors. 

when  to  issue,  after  judgment,  989. 

what  to  contain  in  proceedings  against  Joint  debtor,  MO. 

by  what  accompanied,  991. 
Bee  JxjBOB. 
BuBinssiON  OF  coNTBOVEBST,  how  Submitted,  1138. 

Judgment  thereon,  1139. 

Judgment  may  be  enforced  or  appealed  from,  1140. 
SiTPPLKMENTAL  PLBADiNOs,  fLUug  and  service  of,  464. 

must  be  filed  and  served,  465. 
STrpPLBMENTABYPBOGEXDmas.    Debtor  required  to  answer,  714. 

proceedings  to  compel  appearance,  715. 

debtor  may  ba  arrested,  715. 

debtor  of  debtor  may  pay  creditor,  716. 

debtor  of  debtor  may  be  examined,  717. 

witnesses  required  to  testify,  718. 

property  of  person  owing  debtor,  how  applied,  719. 

proceedings  on  claim  of  third  person,  720. 

disobedience  of  parties,  how  punished,  721. 

provisions  to  apply  to  justices'  courts,  905. 
SuPBEMB  OLEBK.    Duty  of,  ou  judgment  or  order,  958. 
ScPBEMB  oouBT.    Members  of,  40. 

chief  Justice,  41. 

Jurisdiction  of  two  kinds,  42. 

original  Jurisdiction,  43. 

appellate  Jurisdiction,  44. 

may  revise,  affirm  or  modlfly,  45. 

remittitur,  45. 

number  of  Justices  to  transact  business^  4XL 

number  to  pronounce  judgment,  47. 

terms,  when  held,  48. 

additional  terms,  49. 

opinions,  etc.,  may  be  filed  in  vacation,  48. 

terms,  where  held,  49,  50. 

to  have  seal.  147,  148. 

secretary  and  bailifl;  how  appointed,  265. 

secretary,  tenure  of  office  of,  266. 
SuFSBMx  juszzox.    Term  of  office,  40. 


740  DTDSX. 

Sopreme  Jnstioe,  eligibility  to  office,  I IM. 

not  to  act  as  attorney,  172. 

extent  of  Jurisdiction  6t,  179. 

power  to  act.  at  cluunbers,  46. 
SuBXTiEs.    Action  by,  to  compel  satisfaction  of  debt  by  principal, 
1050. 

to  Justify  on  undertakings,  1057. 
Sttbpbise,  a  ground  for  motion  for  new  trial,  667. 

relief  from,  by  amendment,  473. 
BuBVET.    Who  may  survey  land  taken^  for  public  use,  1242. 
SwKAB   Definition  of,  17. 

Tkaicbteb.    Property  of,  exempt  fh>m  execution,  690 
Teleobaph.    Seryice  of  papers  may  be  made  by,  1017. 
Tenant.    When  guilty  of  unlawful  detainer,  1161. 
Tendeb.    Before  suit,  bars  costs,  1030. 

an  oflfor  equivalent  to  payment,  2074. 

whoever  pays,  entitled  to  receipt,  2076. 

(Objections  to  tender  must  be  specified,  2076. 
Tehubb,  of  office  presumed,  6. 

How  affected  by  repeal  of  an  act,  7. 
Tebmb  of  court.    Failure  of,  not  to  effoct  prooeedingBr  184. 

of  supreme  court,  48,  49. 

of  district  courts,  76,  76. 

of  county  courts,  88-90. 

of  probate  courts,  99,  100. 

of  municiiMtl  court,  108,  109. 

of  Justices'  courts,  118. 
Tbbm  of  office.    Of  supreme  JnsticeSr  40. 

of  district  Judges,  56. 

of  county  Judges,  83. 

of  probate  Judge  of  San  Francisco,  96. 

of  municipal  Judge  of  San  Francisco,  106. 

of  Justices  of  the  peace.  113. 
Testift.    Definition  of,  17. 
Trstzmont.    Of  witness,  one  kind  of  evidence,  1827. 

of  witness,  modes  of  taking,  2002. 

affidavit,  defined,  2003. 

deposition,  defined.  2004. 

oral  examination,  defined,  2005. 

depositions,  forme  of,  2006. 

what,  taken  by  deposition,,  2020  2021. 

in  actions  for  partition,  774. 

in  proceedings  to  contest  probate,  1308. 

in  probate  proceedings,  to  b^  taken  down- In  wilting,  1816. 
Proceedings  to  perpetuate, 

evidence  may  be  perpetuated,  2083. 

manner  of  application  for  order,  2084. 

notice  of  time  and  place  to  be  given,  2086. 

manner  of  taking  deposition,  2086. 

deposition  to  be  filed,  2087. 

when  the  evidence  may  be  produced,  2088. 

effect  of  the  deposition,  2089. 

may  be  taken  in  case  of  adjournment,  696. 
TocB  of  performance  of  act  may  be  extended,  1064. 

when  code  takes  effect,  2, 1258. 


Time,  exception  m  to  senrice  of  notice  of  appeal*  1 1054. 

enlai^ment  of,  to  answer  or  demur  indisa»tion  of  coi]rt»478. 

courts  will  take  Judicial  notice  of  measurement  of,  1876. 

how  computed,  11^  266. 
Tools.    What  exempt  from  execution,  690. 
TowK.    Summons,  how  served  on,  411. 
Tbakscbipt,  of  Judgment,  effect  of  filing,  674. 

of  proceedings  in  probate,  evidence  of  ezecator'sr  aothority,. 
1429. 
Tbansteb,  of  interest  not  to  abate  action,  385. 

of  cause,  on  dlsqualiflksation  of  Judge,  898. 

of  cause,  papers  to  be  transmitted,  399. 

proceedings  after  Judgment,  in  certain  cases  tisnsf erred,  400. 

of  motions  and  orders  to  show  cause,  1006. 

when  Judge  not  to  act,  1430. 

judge  being  disqualified,  proceedings  to  be  transferred,  and 

where,  1431. 
transfer,  not  to  change  right  to  administer,  1432. 
re-transfer,  how  made,  1432. 

when  proceedings  to  be  returned  to  original  court,  1433. 
Tbebs  and  tdcbbb.    See  Trbspass. 

Tbkbpasb.    Liability  for  cutting  and  carrying  away  tree8»  kc^  733. 
measure  of  damages  for,  734. 
when  damages  may  be  trebled,  785. 
TxLAli'-Condnd  qf. 

order  of  proceedings  on,  607. 

charge  to  the  Jury,  008. 

court  must  furnish  points  contained  on  charge,  608. 

Hpeclal  instructions,  609. 

view  by  Jury  of  the  premises,  610. 

admonition,  when  Jury  permitted  to  separate,  611« 

jury  may  take  with  them  certain  papers,  612. 

deliberation  of  Jury,  how  conducted,  613. 

may  come  into  court  for  further  instructions,  614. 

proceedings  in  case  a  Juror  become  sick,  615. 

when  prevented  txom.  giving  verdict,  cause  may  be  again  tried, 

616. 
while  Jury  are  absent,  court  may  adjourn  from  time  to  time, 

617. 
final  adjournment  discharges  Jury,  617. 
yerdict,  how  declared— form  of,  618. 
polling  the  Jury,  618. 
proceedings  when  verdict  is  informal,  619. 
what  actions  on,  are  contempts,  1209. 
in  Justices'  courts,  how  conducted,  878-887. 
PiwriMwm  reiating  to  trialt  in  general. 

exceptions  may  be  taken,  time  when,  &o.,  646. 
what  deemed  excepted  to,  647. 
form  of  exceptions,  648. 

exceptions  signed  by  Judge  and  filed  with  clerk,  6411. 
exceptions  not  presented  at  time  of  ruling,  050. 
exceptions,  how  settled  upon  notice,  650. 
exceptions  after  Judgment,  651. 

when  exception  refused,  application  to  supreme  court  to  proye 
thesame^  ftc.,  652. 
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proceedings,  when  Judge  ceases  to  hold  office,  §  608. 
'      EvMenctcn. 

when  testimony  to  be  tiJcen  down  by  clerk,  1061. 

facts  to  be  proved  on,  1870. 

witness  en,  when  may  be  excluded  from  court  room,  20A3L 

interrogation  of  witness,  in  discretion  of  court;  2044. 

order  of  proof  on,  2042. 

showing  required  of  parties  in  forcible  entry  and  detainer, 

1172. 
testimony  taken  by  deposition,  when  used  on,  696, 202S,  203SU 

2088. 
InparHcuUiT  actiont  and  proceedings. 

for  removal  or  suspension  of  attorney,  297. 

trial  of  rights  to  proi>erty  on  execution,  6891 

against  debtor  of  judgment  debtor,  718. 

on  claim  of  third  person  to  property  ia  replevin,  72(L 

in  proceedings  against  joint  debtor,  994. 

on  arrest  for  contempt,  1217. 

for  voluntary  dissolution  of  corporation,  1232h 

for  condemnation  of  land,  1247. 

on  escheated  estates,  1271 

on  claim  to  estate  escheated,  1272. 

for  change  of  names,  1278. 

contesting  probate,  1313. 

to  revoke  probate,  1330. 

on  application,  as  sole  trader,  1816. 

Bee  OoMTEMFTs ;  GoMTiNUAKOx;  DiBOSBnov  or  OOTJSr  ; 
Evidkncb;  Issues;  Judouextt;  Jdbt;  New 
TBiAii ;  Plaok  or  trull  :  Befbbbmob  Aia>  BEncn- 

EES  ;  YeBDICT. 

Trial  bx  the  ooubt.    When  and  how  trial  by  jury  may  be  waived. 
631. 

decision  to  be  in  writing  and  filed  within  twenty  days,  632. 

facts  found  and  conclusions  of  law  to  be  separately  stated,  63a. 

judgment  on  findings,  633. 

findings  may  be  waived,  how,  634. 

findings,  how  prepared,  636. 

proceedings  after  determination  of  issue  of  law,  636. 

when  reference  may  be  ordered,  636. 

issues  of  law  to  bo  first  disposed  of,  692. 
See  DiscBETXOH  or  coubt  ;  Issmis. 
Trial  by  jury.    Jury,  how  drawn,  600. 

challenges — each  party  entitled  to  foxur  pezemptoiy,  60L 

grounds  of  challenge  for  cause,  602. 

challenges,  how  tried,  603. 

jury  to  bo  sworn— form  of  oath,  604. 

when  allowed  in  police  courts,  932. 

when  may  be  ordered  en  mandate  and  prohibition,  1090. 
See  Issues;  Jubob;  Juby;  Tbial. 
Tbial  by  befebeeb,  reference,  when  agreed  upon  agreement  of 
parties,  638. 

in  what  cases,  ordered  on  motion,  639. 

number  of  referees,  qualifications,  &c.,  640. 

either  party  may  object,  grounds  of  objection,  641. 

objections,  how  disposed  of,  642. 
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Trial  by  wftePew,  Kferees  to  report  within  ten  days,  t  613. 

etteat  of  report,  how  excepted  to,  &c.,  643. 

effect  of  findings  of  referee,  644. 

how  excepted  to,  646. 

by  referees  in  probate  proceedings,  1607, 1508. 

In  partition,  762. 

two  of  three  referees  may  do  any  act,  1063. 

See  Befebenob  and  befsbbes. 

Tbusxbb,  of  express  trust  may  sue  withoat  joining  beneiteiary,  369. 

costs  in  actions  by  or  against, '1031. 

claims  against,  may  be  united,  427. 

may  be  ordered  to  deposit  money  in  court,  672, 

Unakswebablb  ETiDBNCE,  defined,  1978. 
UNOEBTAiNTT,  a  ground  for  demurrer,  430. 
iJiin>EBTAKiN08.  of  plaintiff  on  claim  and  delivery,  612, 

exception  to  sureties,  and  proceedings  thercxMi.  613. 

of  defendant  for  a  re-delivery,  614. 

justification  of  defendant's  sureties,  516. 

qualification  of  sureties,  516. 

action  upon,  on  dismissal  of  action,  581. 

action  upon,  on  a  contempt,  1220. 

action  upon,  in  attachment,  662. 

action  upon,  on  release  of  attachment,  665. 

in  actions  upon,  defense  which  may  be  set  up,.621. 

on  arrest  and  bail,  482,  862. 

of  defendant  on  arrest,  492, 

on  arrest  for  contempt,  to  be  returned,  1216. 

of  plaintiiT  upon  injunction,  529. 

on  attachment,  639, 867. 

for  release  of  attachment.  664,  868. 

of  judgment  debtor  on  supplementary  proceedings,  715. 

of  receiver,  667. 

for  attachment  of  steamer,  Doat  or  vessel,  818. 

for  release  of  attachment  against  boats  or  vesselsr  819. 

for  continuance  in  justices' courts,  877. 

on  proceedings  for  condemnation  of  land,  1264. 

on  i^peal,  when  to  be  filed,  941, 949,  970. 

on  appeal  to  coimty  court.  978. 

Justification  of  sureties,  978. 

for  costs  of  action,  required  of  non-resident,  1036, 1037. 

justification  of  sureties  on.  1067, 1809. 

not  required  from  state,  when  a  party,  1068. 

on  appeal,  when  not  required  of  executors,  970 
_  See  Bond. 

UinNTELUGiBiLiTr,  a  giound  for  demurrer,  430. 
Ujoted  States.    Term  defined,  17. 
Unmabbied  female  may  sue  for  her  own  seduction,  374 

UaUBPATION  OF  OFFICE  OB  FBANCHISE. 

writs  ot  tcire/acioi  and  quo  warranto  abolished,  802. 

action  may  be  brqught,  against  whom,  803. 

name  of  person  entitled  to  office  may  be  set  forth  In  com. 

plaint,  804, 
when  party  usurping  may  be  arrested,  804. 
judgment,  what  rights  it  may  determine,  805. 
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Usnrpatlon  of  oflloe  or  frtndilfle,  wben  rendered  In  ik^or  <}f  uppU' 
cant,  I  800. 
damages  may  be  recovered,  807. 

rights  of  several  persons  may  be  determined  in  one  action*  808. 
if  drfendsnt  is  guilty,  Jadgment  to  be  rendered,  809. 

Vaoanct  in  office  not  to  aflbct  proceedings,  184. 

Yaoation.    See  Chambebs. 

Vabiakce.    Material,  how  provided  for,  409, 

immaterial,  how  provided  for,  470. 

what  not  deemed  a  variance,  471. 

amendments  of  coorses  and  effect  of  demnn«r^^72. 

amendments  by  the  court,  473. 

when  party  may  be  sued  by  fictitious  name,  474. 

no  error  or  defect  to  be  regarded  unless  it  affects  asmbstantial 
right.  475. 
Yknibb.    See  Jubobs;  Jubt. 
Venttb.    See  Plage  or  tbxal. 
Yebdict,  when  prevented,  cause  may  be  again  tried,  616. 

sealed  verdict  may  be  directed  )»j  court  to  be  brqught  in,  617. 

how  declared,  form  of,  618. 

jury  may  be  polled,  618. 

when  informal,  proceedings  thereon,  619. 

general  and  special,  defined,  624. 

when  a  general  or  special,  may  be  rendered,  626. 

in  actions  for  recovery  of  money,  or  establishing  «  ooonter 
claim,  626. 

In  actions  for  recovery  of  specific  personal  property*  637. 

in  actions  for  forcible  entry  and  detainer,  1174. 

in  actions  to  quiet  title,  740. 

in  proceedings  against  joint  debtors,  994. 

In  proceedings  to  contest  probate,  1314. 

entry  of,  628. 

findings  of  referee  a  special  verdict,  643. 

causes  for  vacation  of,  657. 

exceptions  to,  what  must  specify,  648. 

is  part  of  judgment  roll,  670. 

when  may  be  reviewed  on  appeal,  956. 
Yebifioation.    Answer,  when  to  be  verified,  446« 

pleadings,  how  verified,  446. 

may  be,  by  affidavit,  2009. 

genuineness  and   execution   of  instrument    In  complaint, 
when  admitted,  447. 

genuineness  and  execution  of  written  instrument  in  answer 
admitted  unless  denied  under  oath,  448. 

wnen  genuineness  and  execution  of  instrument  are  not  ad- 
mitted, 449. 

complaint  for  an  injunction  must  be  verified,  527. 

accusation  against  attorney  must  be  verified,  291. 

complaint  against  steamboat  or  vessel  must  be  verified,  816. 

application  for  voluntary  dissolution  must  be  verified,  1229. 
Ybssels  defined,  17. 

See  BoAxs. 

Waobs.    What  exempt  from  execution,  and  when,  690. 

of  mariner,  a  preferred  claim  under  attachment,  825. 


ii?9£X.  745 

Was,  a  cauBA  for  removal  of  court,  S  142. 

effect  of,  on  statute  of  limitations,  864. 
Wabd.    See  Guabdianand  wasd. 
Wabkant.    Bee  C!oNTEifpr  ;  abbest  asd  bail. 
Waste.    Actions  for,  against  gnardlans,  tenants,  &o.,  732. 

may  be  restrained  during  time  for  redemption,  706. 

-what  coDstitutes,  706. 

Injurious  acts  of  executors  and  administrators  may  be  re- 
strained, when,  1341. 

may  be  restrained  during  foreclosure  etc.,  745. 
Wxzxs,  includes  codicil,  17. 
JurisdioHon, 

in  probate  courts,  97. 

when  exercised  over  estate  by  probate  court,  1294. 

where  the  estate  is  in  more  Uuin  one  county,  1296. 
Fetitumt  notuXt^nd  proof  of. 

custodian  of  will,  to  whom  to  delirer  it,  1298. 

penalty  for  non-delivery  of  wiU,  1298. 

-who  may  petition  for  probate  of,  1299. 

contents  of  petition,  1300. 

When  executor  forfeits  right  to  letters,  1301. 

order  for  production  of,  to  whom  directed,  1302. 

penalty  for  difiobedience  of  order,  1302. 

notice  of  petition  for  probate,  how  given,  1808. 

who  to  be  notified,  and  how,  1304. 

petition  may  be  presented  at  chambers,  1305. 

hearing  proof  of  will,  after  proof  of  service  of  notice^  1306. 

who  may  appear  and  contest  will,  1307. 

testimony  required  to  prove  will,  13C8. 

probate  of  will,  when  there  is  no  contest,  1308. 
Contesting  probate  of  vnlls» 

contestant  to  file  grounds,  and  petitioner  to  reply,.  1312. 

Jury,  how  obtained,  and  trial,  how  had,  1313. 

verdict  of  jury,  judgment,  1314. 

witnesses,  who  and  how  many  may  be  examined,  1316. 

proof  of  handwriting,  wden  admitted,  1315. 

testimony  reduced  to  writing,  for  future  evidence,  1316. 

if  proved,  certificate  to  be  attached,  1317. 

will  and  proof  to  be  filed  and  recorded,  1318. 
Contesting  will  afUr  probate. 

probate  may  oe  contested  within  one  year,  1327. 

citation  to  be  Issued  to  parties  interested,  1328, 

hearing  on  proof  of  service,  1329. 

petitions  for  revoke  of  probate,  how  tried,  1330. 

what  Judgment  to  be  rendered,  1330. 

on  revocation  of,  power  of  executor,  etc.,  ceases,  1831. 

costs  and  expenses,  by  whom  paid,  1332. 

probate,  when  conclusive,  1333. 

one  jeax  after  removal  of  disability,  given  to  infants  ^and 
others,  1333. 
Probata  of  foreign  will. 

wills  proved  in  other  state,  when  and  whereto  be  recorded, 
1322. 

proceedings  on  the  production  of  foreign  will,  1828. 

hearing  proof  of  probate  of  foreign  will,  1324. 

0.  c.  p.— ea 


946  IMDA. 

VrxLUh—Prohate  of  toft  or  dettroyed  wiUt, 

proof  of  lost  or  destroyed  will  to  ba  taken,  fi  183d. 

must  have  been  in  existence  at  time  of  deatb,  1389U 

to  be  certified  and  recorded,  1340. 

court  to  restrain  injuries  during,  1841. 
Probat4  of  nuncupative  willi. 

when  and  how  admitted  to  probate,  1344. 

additional  re<iuiremeuts  in  probate  of,  1346. 

contests  and  appointment  to   conform  to  provisions- as  to 
other  wills,  134e. 
WiTNESsxs.    Defined,  1878. 

all  persons  capable  of  i)erception  and  comninnlcatlott'  may 
be,  1879.      • 

persons  who  cannot  testify.  1880. 

persons  in  certain  relations  to  parties,  prohibited,  1881. 

when  privileged  persons  must  testify,  1882. 

Judgeorjurormay  bea  witness*  1883. 

when  an  interpreter,  to  be  sworn,  1884. 

may  be  compelled  to  attend,  97,  128,  1989.  2064. 

attendance,  how  enforced  in  contesting  elections.  U?Ol 

protected  from  arrest  when  attending,  etc,  2067. 
Means  <if  production  of. 

subpoena  for  wltnesa,  defined,  1966. 

BubpoBua,  how  issued,  1986^ 

to  be  issued  in  contested  election  casesr  1120. 

how  served,  1987. 

may  be  served  by  telegrrph,  1020. 

how  served  on  concealed  witness,  1988. 

when  witness  is  comp.Ued  to  attend,  1989* 

person  present  compelled  to  testify,  1990. 

disobedience,  how  punished,  1991. 

forfeiture  for  disobedience,  1992. 

when  warrant  may  issue  to  bring  witness^  1993* 

contents  of  warrant*  1994. 

witness  if  a  prisoner,  how  brought,  1996. 

on  whose  motion,  1966. 

Imprisoned  witness,  how  examined*  1997. 
Bights  and  duties  of  witnesses. 

witness  bound  to  attend  when  subpoenaed*  2064. 

bound  to  answer  questions,  2066. 

right  of,  to  protection  of  court,  2066. 
'    protected  from  arrest  when  attending,  2067. 

arrest  so  made,  void,  liability  f  jr,  2068. 

afiBldavlt  to  be  made  by  witness  arrested^  2069w 

to  bo  discharged  from  arrest,  2070. 

how  to  bo  sworn,  1846. 

rights,  as  to  form  of  swearing,  2096. 

may  either  take  oath  or  affirmation,  2007. 
Te^imony  of. 

who  may  be  examined  in  proceedings  against   debtor  of 
debtor,  718. 

may  be  examined  on  trial  of  challenge,  603. 

how  many  required  to  prove  contested  wUl,  1308. 

how  many  for  uncontested  will,  1316. 

to  what  can  testify,  1845. 

presumplions,  concerning,  1847. 


INDEX.  747 

17XI1IBSBE8—  TuHuumy  of, 

how  taken,  gg  2002-2006. 

Bee  FiXAMTNATION  OF  'WTTNEBBICS. 

WovDS,  uBed  in  singular,  convertible  with  plural,  17. 

in  masculine,  convertible  with  feminine,  17. 

to  be  construed  by  context,  16. 

giving  joint  authority,  how  construed,  15, 
WoBS,  not  to  be  done  on  HoUidays,  13. 
Wair.    What  it  includes,  17 . 

Jurisdiction  for  issuance  ot,  43,  57,  85,  97. 

of  probate  court,  may  be  issued  at-chambers,  167. 

to  bear  seal  of  court,  162. 

what  writs  abolished,  802. 

may  be  served  by  telegraph,  1017. 
Wbhinos.    Delinition  of,  17. 

are  one  kind  of  evidence,  1827. 

original  writings  are  original  evldenoe»4829. 

copies  of,  are  secondary  evidence,  1830. 

contents  of,  how  proved,  1855. 

agreement,  when  deemed  the  whole,  1856. 

construction  of  language  relates  to  place  where  used  1867 

general  rule  of  construction,  1858. 

intention  of  parties  to  be  pursued,  1859. 

circumstances  to  be  considered,  1860. 

terms,  construed  by  general  acceptation,  1861, 1866. 

written  words  control  thoBe  printed  in  blank  form,  1862. 

skilled  persons  may  testify  to  decipher  charactera.  1863. 

of  two  constructions,  which  preferred.  1864. 

of  two  interpretations,  which  preferred,  1866. 

are  of  two  kinds,  public  and  private,  1887. 

public,  defined,  1888. 

private,  defined,  1889. 

inspection  of,  may  be  demanded,  1000. 

shown  to  witness,  may  be  inspected  by  adverse  party,  2054. 

who  may  inspect  and  copy  public  writings,  1892. ' 

duty  of  custodian  of,. 1893. 

copy  of,  how  certified,  1923. 

when  altered,  who  to  explain,  1982. 

See  Evidence  ;  Peivatb  wbitinqs  ;  Public  WBmNGa, 
Written  instbumknt,  in  complaint,  how  controverted,  447 

in  answer,  how  controverted,  448. 

inspection  of,  may  be  demanded,  1000. 

inspection  refused,  effect  of  refusal,  449. 

Inspection  of  writing  shown  to  witness,  2064» 
See  WBiTiNas. 

7eab.    Term  defined,  17. 
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AMENDMENTS 


TO   THE 


CODE  OF  CIVIL  PEOCEDUEE 

Enacted  at  the  Twentieth  and  T-wenty- First  Ses- 
sions of  the  L.egislaiure  •  f  California, 
1874-B  and   1875-6 


Unless  oihervnse  stated  at  the  cose  of  (he  section,  ihese 
amendments  take  effect  Ju'yl,  1874. 

New  sectioTis  are  designated  by  (N.  S.) 

Wwds  which  were  added  or  changed  by  (lie  amendments  are 
enclosed  within  ''^superior  Jiguresf^  in  Vie  style  of  qiwtatwn 
markSy  indicating  the  year  in  which  the  change  was  7iiw.de,  and 
the  omission  in  (he  amended  section,  of  words  which  were 
contained  in  the  origincU,  is  indicated  by  (he  dagger  (f) . 


$  9.  When  a  limitation  or  period  of  time  prescribed  in  any 
existing  statute  for  acquiring  a  right  or  barring  a  remedy,  or 
for  any  other  purpose,  has  begun  to  run  before  this  code  goes 
into  effect,  and  the  same  or  any  limitation  if  prescribed  in  this 
code,  the  time  ''^which  has  already  run  shall  be  deemed  part 
of  the  time  prescribed  as  such  limitation  by  this  code^^. 

Fu2eg362. 

$  11.  If  the  first  day  of  January,  the  twenty-second  dr.y 
of  February,  '*the  fourth  day  of  July^*,  or  the  twenty-fifih 
day  of  December,  falls  upon  a  Sunday,  the  Monday  following 
is  a  holiday. 


0 
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$  17.  74Wordfl  used  in  this  code  in  the  present  tense  in- 
clude the  future  as  well  as  the  present;  words  used  in  the 
masculine  gender  include  the  femenine  and  neuter;  the  singu- 
lar number  includes  the  plural,  and  the  plural  the  singular; 
the  word  person  includes  a  corporation  as  well  as  a  natural  per- 
son; writing  includes  printing;  oath  includes  affirmation  or 
declaration;  and  every  mode  of  oral  statement,  under  oath  or 
affirmation,  is  embraced  by  the  term  **  testify,"  and  every 
written  one  in  the  term  <<  depose; "  signature  or  subscription 
includes  mark,  when  the  person  cannot  write,  his  name  being 
written  near  it,  and  witnessed  by  a  person  who  writes  his  own 
name  as  a  witness*^^. 

The  following  words  also  have  in  this  code  the  signification 
attached  to  them  in  this  section,  unless  otherwise  apparent 
from  the  context : 

1.  The  word  *'proi)erty"  includes  both  real  and  personal 
property ; 

2.  The  words  *•  real  property*'  are  coextensive  with  lands, 
tenements,  and  hereditaments ; 

3.  The  words  "  personal  property  "  include  money,  goods, 
chattels,  things  in  action,  and  evidences  of  debt ; 

4.  The  word  "month"  means  a  calendar  month,  unless 
otherwise  expressed ; 

5.  The  word  "  will "  includes  codicils ; 

6.  The  word  "writ"  signifies  an  order  or  precept  in  writ- 
ing, issued  in  the  name  of  the  people,  or  of  a  court  or  judicial 
officer,  and  the  word  "process  "  a  writ  or  summons  issi^d  in 
the  course  of  judicial  proceedings ; 

7.  The  word  "  state,"  when  applied  to  the  different  parts  of 
the  United  States,  includes  the  District  of  Columbia  and  the 
territories;  and  the  words  "United  States"  may  include  the 
district  and  territories^*. 

Sabdi^sion  5.  43  CaL  331. 

$  26.  An  obligation  is  a  legal  duty,  by  which  one  person 
is  bound  to  do  '^^r  not  to  do  a  certain  thing^*,  and  arises  from : 

1.  Contract;  or, 

2.  Operation  of  law; 
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$  43.  74Tlie  supreme  court  has  also  power  to  issue  writs  of 
mandamus,  certiorari,  probibition,  and  habeas  corpus,  and 
also  all  writs  necessary  or  proper  to  the  complete  exercise  of 
its  appellate  jurisdiction^^. 

$  50.  TiThe  April  and  October  terms  of  this  court  shall  be 
held  at  the  capital  of  the  state.  If  proper  rooms  in  which  to 
hold  the  court,  and  for  the  accommodation  of  the  officers 
thereof  are  not  provided  by  the  state,  together  with  attendants, 
furniture,  fuel,  lights,  and  stationery,  suitable  and  sufficient 
for  the  transaction  of  business,  the  court  may  direct  the 
sheriff  of  the  county  in  which  it  is  held  to  provide  such  rooms, 
attendants,  furniture,  fuel,  lights  and  stationery,  and  the  ex- 
penses thereof,  certified  by  a  majority  of  the  justices  to  be  cor- 
rect, must  be  paid  out  of  the  state  treasury.  The  January  and 
July  terms  of  this  court  may  be  held  at  the  city  and  county  of 
San  Francisco,  provided  the  board  of  supervisors  thereof,  at 
the  discretion  of  said  board,  shall  procure  and  maintain  at  the 
expense  of  said  city  and  county,  rooms  and  furniture  accepta- 
ble to  the  justices  of  said  court  for  the  accommodation  of  the 
business  thereof,  and  of  its  re>^pective  officers,  together  with 
necessary  attendants,  fuel  and  lights,  and  the  board  of  super- 
visors of  said  city  and  county  are  hereby  authorized  to  appro- 
priate all  necessary  funds  to  defray  the  expenses  aforesaid, 
payable  out  of  the  general  fund  of  said  city  and  county.  If 
the  said  board  of  supervisors  shall  accept  the  provisions  of  this 
act  and  procure  the  necessary  rooms  and  furniture  at  said  city 
and  county  for  the  accommodation  of  said  court  and  its  offi- 
cers, then  it  shall  be  the  duty  of  said  board  to  permanently 
maintain  such  rooms  and  furniture,  together  with  the  neces- 
sary attendants,  fuel  and  lights,  and  upon  the  failure  of  said 
board  so  to  do,  after  having  accepted  the  provisions  of  this  act 
as  aforesaid,  the  court  may  direct  the  sheriff  of  said  city  and 
county  to  provide  such  rooms,  furniture,  fuel  and  lights,  and 
the  exjjenses  thereof,  certified  by  a  majority  of  the  justices  to 
be  correct,  shall  bo  a  charge  against  said  city  and  county,  and 
must  be  paid  out  of  the  general  fund  thereof.  Until  such  time 
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as  the  board  of  Buperyisors  of  said  city  and  county  shall  ac- 
cept the  provisions  of  this  act,  the  January  and  Jaly  terms  of 
this  court  shall  continue  to  be  held  at  the  capital  of  the  state, 
provided,  that  in  no  event  shall  the  state  hereafter  be  put 
to  any  additional  expense  of  any  kind,  character  or  nature, 
by  reason  of  the  holding  of  any  term  or  tenns  of  said  court, 
at  said  city  and  county  of  Son  Francisco^^.  [In  effect  March 
80, 1874.] 

$  76.  74Each  term  must  be  held  for  such  period  as  in  the 
opinion  of  the  court  may  be  oecessary  for  the  transaction  of 
business,  having  due  regard  to  the  business  p3nding  in  the 
court  in  other  counties  of  the  district.  For  the  purpose  of 
hearing  and  determiniog  actions  in  equity,  and  special  pro- 
ceedings of  a  civil  nature,  motions  for  new  trials,  motions  for, 
and  to  dissolve  or  modify  injunctions,  motions  to  set  aside  or 
vacate  orders  of  arrest  and  writs  of  attachment,  and  for  the 
entry  of  orders  and  judgments,  this  court  is  always  open?^. 

$  85.  '  Its  original  jurisdiction  extends : 

1.  To  actions  to  prevent  or  abate  a  nuisance; 

2.  To  actions  of  forcible  entry  and  detainer; 
8.    To  proceedings  in  insolvency; 

4.  To  all  special  cases  or  proceedings  in  which  the  law, 
giving  the  remedy  or  authorizing  the  proceedings,  confers 
the  jurisdiction  upon  it; 

5.  To  the  issuance  of  writs  of  habeas  corpus, f  and  all  writs 
necessary  to  the  exercise  of  its  powers; 

6.  To  inquire,  by  the  intervention  of  a  grand  jury,  of  all 
public  offenses  committed  or  triable  in  tho  county;  7^and  ex- 
cept in  the  city  and  connty  of  San  Franeisco'*; 

7.  To  the  trial  of  all  indictments,  except  for  treason,  mis- 
prision of  treason,  murder,  and  manslaughter. 

SabdiviBion  4.  4501.200. 
Subdivision  5,  45  Cal.  079. 

^  97.    The  probate  court  has  jurisdiction: 
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1.  To  open  and  receive  proof  of  last  wills  and  testaments 
and  to  admit  them  to  ^^probate?*; 

2.  To  grant  letters  testamentary,  of  administration,  and 
of  guardianship,  and  to  revoke  the  same; 

8.    To  appoint  appraisers  of  estates  of  deceased  persons; 

4.  To  compel  executors,  administrators,  and  guardians  to 
render  accounts; 

5.  To  order  the  sale  of  properly  of  estates,  or  belonging 
to  minors; 

6.  To  order  the  payment  of  debts  due  from  estates; 

7.  To  order  and  regulate  aU  distributions  ^^and  partitions^ 
of  property  or  estates  of  deceased  persons; 

8.  To  compel  the  attendance  of  witnesses,  and  the  pro- 
ductioQ  of  title  deeds,  papers,  and  other  property  of  an  estate, 
or  of  a  minor; 

9.  To  exercise  the  powers  conferred  by  title  eleven,  part 
three,  of  this  code; 

10.  To  make  such  orders  as  may  be  necessary  to  the  exer- 
cise of  the  powers  conferred  upon  it. 

$  115»  The  jurisdiction  conferred  by  the  last  section  shall 
not  extend,  however: 

1.  To  a  civil  action  in  which  the  title  or  possession  of  real 
property  is  put  in  issue; 

2.  Nor  to  an  action  or  proceeding  against  ships,  vessels, 
or  boats,!  when  the  suit  or  proceeding  is  for  the  recovery  of 
seamen's  wages  for  a  voyage  performed  in  whole  or  in  part 
without  the  waters  of  this  state.   [In  effect  February  28,1874.  ] 

(  117.  These  courts  have  jurisdiction  of  the  following 
public  offenses  committed  within  the  respective  counties^N^  in 
which  such  courts  are  established: 

1.  Petit  larceny; 

2.  Assault  and  battery,  ^<or  either^,  not  charged  to  have 
been  committed  upon  a  public  officer  in  the  discharge  of  his 
duties,  7^or  to  have  been  committed  with  such  intent  as  to 
render  the  offense  a  felony'*; 

*  Amendment  of  1874  read  townships  or  cities.    47  OaL  12^ 
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3.  Breaches  of  the  peace,  riots,  affrays,  committing  a  will- 
ful injuiy  to  property,  and  all  misdemeanors  punishable  by 
fine  not  exceeding  f^five  hundred  dollars  ,74  or  imprisonment 
not  exceeding  74six  months^^,  or  by  both  such  fine  and  impris- 
onment.   [Approved  March  11, 1876 — ^in  effect  June  Ist.] 

$  110.  (N.  S.)  74Nothing  in  this  code  shall  be  construed 
to  affect  the  provisions  of  an  ast  entitled  '*  an  act  to  organize 
and  regulate  the  justices'  court  in  the  city  and  county  of  San 
Francisco,"  approved  March  26th,  1866,  or  of  any  act  amend- 
ing or  supplementing  said  act;  but  the  said  act  and  all  acts 
amendatory  thereof,  or  supplementary  thereto,  are  continued 
in  forced*. 

$  195.  In  an  action  for  divorce,  f^criminal  conversation, 
seduction,  or  breach  of  promise  of  marriage^*,  the  court  may 
direct  the  trial  of  any  issue  of  fact  joined  therein  to  be  pri- 
vate, and  may  exclude  all  persons  except  the  officers  of  the 
court,  the  parties,  their  witnesses,  and  counsel. 

^  15S.  The  seal  of  the  court  need  not  be  alHxed  to  any 
proceeding  therein,  '^ordocument^*, except: 

1.  To  a  writ; 

2.  To  the  T^rtificate  of  the  probate^*  of  a  will,  or  of  the  ap- 
pointment of  an  executor,  administrator,  or  guardian; 

8.  To  the  authentication  of  a  copy  of  a  record  or  other  pro- 
ceeding of  the  court,  or  of  an  officer  thereof,  7*or  of  a  copy 
of  a  document  on  file  in  the  office  of  the  clerk?^. 

$  160.  A  district  judge  may  hold  a  court  in  any  county 
in  this  state  upon  the  request  of  the  judge  of  the  district  in 
which  such  court  is  to  be  held;  and  when,  by  reason  of  sick- 
ness, or  absence  from  the  state,  or  from  any  other  cause,  a 
court  cannot  be  held  in  any  county  in  a  district  by  the  judge 
thereof,  a  certificate  of  that  fact  must  be  transmitted  by  the 
clerk  to  the  governor,  who  may  thereupon  direct  some  other 
district  judge  to  hold  such  court.  ^A  district  judge  may  hear 
and  determine  motions  in  actions  pending  in  any  district, 
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upon  the' request  of  the  judge  cf  the  district  in  ^hich  the 
action  is  pending,  and  the  stipulation  of  the  parties  to  the 
action.  All  decisions  of  such  motions  shall  he  filed  anden^ 
tered  hy  the  clerk  of  the  court  in  which  such  action  is  pend- 
ingw.    [Took  effect  March  9, 1876.  ] 

$  161.  Any  county  or  probate  judge  may  hold  terms,  or 
portions  of  terms,  of  the  county  or  probate  court,  and  per- 
form any  or  all  of  the  duties  of  county  or  probate  judge,  in 
any  other  county  of  this  state,  as  well  as  in  that  for  which  he 
was  elected,  "upon  the  request  of  the  county  or  probate  judge 
of  such  county;  and  when,  by  reason  of  sickness  or  absence 
from  the  state,  or  frokn  any  other  cause,  a  county  or  probate 
coart  cannot  be  held  in  any  county,  a  certificate  of  that  fact 
must  be  transmitted  by  the  clerk  to  the  governor,  who  may 
thereupon  direct  some  other  county  or  probate  judge  to  hold 
such  courts*. 

$  169  of  said  code  is  repealed. 

$  188.  (N.  S.)  7iThe  trial  or  hearing  of  an  action,  civil 
or  criminal,  in  any  court  which  has  commenced,  and  is  in 
progress,  shall  not  be  stayed  or  discontinued  by  the  arrival  of 
the  period  fixed  by  law  for  another  term  of  such  court,  but  it 
shall  be  lawful  for  the  court  to  proceed  with  the  trial  or  hear- 
ing and  bring  it  to  a  conclusion,  in  like  manner  and  with  the 
same  effect  as  if  another  stated  term  of  the  court  had  not 
intervened'*. 

$  19J8.  A  grand  jury  is  a  body  of  men,  ''Nineteen  in  num- 
ber, returned  in  pursuance  of  law^^,  from  the  citizens  of  the 
county,  before  a  court  of  competent  jurisdiction,  and  t-i^om 
to  inquire  of  public  offenses  committed  or  triable  within  the 
county.    [TookeffectMayl,  1876.1 

$  198.    A  person  is  competent  to  act  as  a  juror,  if  he  bo: 
1.    A  citizen  of  the  United  States,  an  elector  of  the  county, 
'^whether  his  name  be  enrolled  on  the  great  register  of  the 
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ooonty,  or  nof^  and  a  resident  of  the  township  at  least  three 
months  before  being  selected  and  returned; 

2.    In  possession  of  his  natural  faculties,  and  not  decrepit; 

S.  Possessed  of  sufficient  knowledge  of  the  language  in 
which  the  proceedings  of  the  courts  are  had; 

4.  Assessed  on  the  last  assessment  roll  of  his  county,  on 
property  belonging  to  him.    [Approved  March  23, 1876.] 

$  ^00.  A  person  is  exempt  from  liability  to  act  as  a  juror, 
if  he  be : 

1.  A  judicial,  civil,  or  military  officer  of  the  United  States, 
or  of  the  state  of  California ; 

2.  A  person  holding  a  county  office ; 
8.    An  attorney  at  law  ;# 

4.  A  minister  of  the  gospel,  or  a  priest  of  any  denomina- 
tion, ^^following  his  profession  ;^^ 

5.  A  teacher  in  a  college,  academy  or  school ; 

6.  A  practicing  physician;  ji 

7.  An  officer,  keex)er,  or  attendant  of  an  almshouse,  hospi- 
tal, asylum,  or  other  charitable  institution ; 

8.  Engaged  in  the  performance  of  daty  as  officer  or  attend- 
ant  of  a  county  jail,  or  the  state  prison ; 

9.  Employed  on  board  of  a  vessel  navigating  the  waters  of 
this  state ; 

10.  An  express  agent,  mail  carrier,  ^Superintendent,  em- 
ploy^'^,  or  operator  of  a  telegraph  line  ^^oing  a  general  tele- 
graph business  in  this  state^^,  or  keeper  of  a  public  ferry  or 
toll  g^te ; 

11.  An  active  member  of  the  fire  department  of  any  city, 
town,  or  village  in  this-state  or  an  exempt  member  ^^f  a  duly 
organized  fire  company,  who  has  become  exempt  from  jury 
duty  before  the  passage  of  this  act  ;^ 

12.  A  superintendent,  engineer,  or  conductor  on  a  railroad ; 

13.  I A  person  who  served  as  a  juror  in  any  court   of 

record  in  this  state,  for  a  term  thereof  which  has  expired 

'Amendment  of  1874  read  a  praotioing  attorney  and  eonnaplor  at  law. 

I  Amendment  of  1874  read  phyaician  or  dentist. 

X  Amendment  of  1874  read  an  editor  or  local  reporter  of  a  newspaper. 
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within  a  year;  but  this  exemption  shall  not  extend  to  a  person 
who  is  summoned  as  a  juror  for  the  trial  of  a  t>articular  case. 
Lin  effect  May  1,1876.] 

(  aoa.  (N.  S.)  "*If  any  person  exempt  ftrom  liability  tc 
act  as  a  juror,  as  provided  in  $  200,  be  summoned  as  a  juror, 
he  may  mak')  and  trasmit  his  affidavit  to  the  clerk  of  the  court 
for  which  he  is  summoned,  stating  his  office,  occupation  or 
employment,  and  such  affidavit  shall  be  delivered  by  the  clerk 
to  the  judge  of  the  court  when  the  name  of  such  person  is 
called,  und,  if  sufficient  in  substance,  shall  be  received  as  an 
excuse  for  non-attendance  in  person.  The  affidavit  shall  then 
be  filed  by  the  clerk'*. 

$  204.  The  district  judges  of  the  several  judicial  districts 
within  or  embracing  part  of  the  city  and  county  of  San 
Francisco,  and  the  county  judge,  ^probate  judge?^,  and 
judge  of  the  municipal  criminal  court  of  said  city  and 
county,  or  a  majority  of  such  judges,  must  meet  in  said 
city  and  county  in  the  month  of  December  of  each  year, 
at  the  time  and  place  designated  by  the  county  judge 
and  '^Sgelect  a  list  of  persons  to  serve  as  grand  jurors  in 
the  county  court,  and  another  list  of  persons  to  serve  as 
triar<(  jurors  in  the  courts  of  record,  held  ia  said  city  and 
county  for  the  ensuing  year.  And  the  board  of  supsrvisors  of 
each  of  the  other  counties  of  the  state  must,  at  its  first  regu- 
lar meeting  in  each  year,  of  at  any  other  meeting,  if  neglected 
at  the  first,  make  a  list  of  persons  to  serve  as  jurors  in  the 
courts  of  record,  in  their  respective  counties,  until  a  new  list 
is  provided.    [In  effect  May  1, 1876.] 

§  12  of  act  of  April  3, 1876,  "  daring  the  year  1876,  the  names  of  persons 
to  serve,  either  aa  grand  or  trial  jurors,  in  the  courts  of  record  of  this 
state,  shall  be  drawn  from  the  "  jury  boxes  "  of  the  several  counties  in 
which  names  may  have  been  placed,  in  accordance  with  law,  prior  to 
the  time  when  thia  act  shall  take  effect." 

$  ap6.     76The  list  to  be  made  by  the  board  of  supervisors 
shall  contain  not  less  than  one  hundred  names  and  not  more 
c.  c.  p.— 04 
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than  one  {hoafMmd  nameiB,  and  the  grand  Jury  list  for  the  city 
and  county  of  San  Franciaco  ahall  contahi  not  lees  than  one 
hundred  and  fifty  names  and  not  more  than  one  hundred  and 
eighty  names,  and  the  trial  jury  list  for  said  city  and  county 
shall  contain  not  less  than  eight  hundred  names  and  not  more 
than  twelve  hundred  names;  and  within  the  limits  ahoTe  pre- 
Bcrihed,  the  said  list  shall  contain  the  names  of  as  many  per- 
sons as  will,  in  the  Judgment  of  the  judges  or  the  board  of 
superrisors,  be  required  as  jurors  in  the  county  during  the 
year  next  ensuing.  The  names  for  all  such  lists  shall  be 
selected  from  the  different  wards  or  townships  of  the  respective 
counties,  in  proportion  to  the  number  of  inhabitants  therein, 
as  nearly  as  the  same  can  be  estimated  by  the  persons  making 
such  lists.70     [In  effect  May  1, 1876.] 

i  907  of  said  code  is  repealed.    [In  efliset  May  1, 1876.] 

(  909.  On  receiying  such  lists,  the  clerk  must  file  the 
same  in  his  office,  and  write  down  the  names  contained  therein 
on  separate  pieces  of  paper,  of  the  same  size  and  appearance, 
and  fold  each  piece  so  as  to  conceal  the  name  thereon,  and 
^<4n  the  city  and  county  of  San  Francisco,  he  shall  deposit  the 
pieces  haying  on  them  the  names  of  persons  selected  to  serve 
as  grand  j  uror  s ,  in  a  box  to  be  called  the  *  'grand  j  ury  box, "  and 
those  having  on  them  the  names  of  persons  selected  to  serve 
as  trial  jurors,  in  a  box  to  be  called  the  **  trial  juror  box,'*  and 
in  the  other  counties  of  the  state  he  shall  ^<^  deposit  the  said 
pieces  in  a  box  to  be  called  the  "jury  box."  [In  effect  May 
1,  1876.] 

(  ail,  (N.  S.)  7<[n  the  city  and  county  of  San  Francisco, 
tho  names  of  persons  for  grand  jurors  shall  be  drawn  from 
the  "grand  jury  box,"  and  the  names  of  persons  for  trial 
jurors  shall  be  drawn  from  the  "  trial  jury  box,"  and,  in  the 
other  counties  of  the  state,  the  names  of  persons,  wheijier  for 
grand  jurors  or  trial  jurors,  shall  be  drawn  A:om  the  ''jury 
box'6/'    [lu  effect  May  1,  1876.] 
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.  $  A14k  Before  the  commencement  of  any  term  of  court  the 
judge  tnereof,  if  a  jury  will  be  required  therefor,  must  make 
and  file  with  the  county  clerk  an  order  that  one  be  drawn. 
The  number  to  be  drawn  must  be  named  in  the  order.  If  to 
form  a  grand  jury,  it  must  be  ^ot  less  than  twenty-five,  and 
not  more  than  thirty?^;  and  if  to  form  a  trial  jury,  such  num- 
ber as  the  ludge  may  direct;  ^Hmd  the  time  must  be  designa- 
ted ait  which  the  drawiag  will  take  place- ^.  [In  effect  May  1, 
1876.] 

$  915*  TiBefere^*  the  drawing,  the  clerk  must  notify  the 
sheriff  and  county  judge  of  the  time  appointed  for  such  draw- 
ing.! 

$  A17*  If  the  officers  ^^amed^*  do  not  appear,  the  clerk 
mast  adjourn  the  drawing  till  the  next  day,  and,  by  written 
notice,  require  two  electors  of  the  county  to  attend  such 
drawing  on  the  adjourned  day. 

§  990*  T'After  a  drawing  of  persons  to  serve  as  jurors,  the 
clerk  must  preserve  the  ballots  drawn;  and,  at  the  close  of  the 
term  of  the  court  for  which  the  drawing  was  had,  must  replace 
in  the  box  from  which  they  were  taken,  all  ballots  which  have 
on  them  the  names  of  persons  who  did  not  serve  as  jurors  for 
the  term,  and  who  were  not  excused  because  they  were  exempt 
or  incompetent^.    [Jn  effect  May  1,  1876.] 

$  996.  Whenever  jurors  are  not  drawn  and  summoned  to 
attend  any  court  of  record,  or  a  sufficient  number  of  jurors 
fail  to  appear,  such  court  may,  in  its  discretion,  order  a  suffi- 
cient number  to  be  forthwith  drawn  and  summoned  to  attend 
the  court;  or  it  may,  by  an  order  entered  on  its  minutes, 
direct  ^*an  elisor  elected  by  the  courts*  or  the  sheriff  of  the 
county,  forthwith  to  summon  so  many  good  and  lawful  men 
of  the  county,  to  serve  as  jurors,  as  the  case  may  require. 
And  in  either  case  such  jurors  must  be  summoned  in  the 
manner  provided  by  the  preceding  section. 
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$  397.  When  there  are  not  competent  Jurors  enough  pres- 
ent to  form  a  panel,  the  court  may  direct  the  sheriff  ^^or  an 
elisor  elected  hy  the  conrt'^  to  summon  a  sufficient  number  of 
persons  having  the  qualification  of  jurors,  to  complete  the 
panel,  from  the  body  of  the  <  ounty  and  not  from  t'.io  bystand- 
ers, and  the  sheriff  7*or  elisor^*  must  summon  the  number  so 
ordered,  accordingly,  and  return  the  names  to  the  court. 


$  aas.  (N.  S.)  ■^•An  elisor  who  shall,  by  the  order  of  a 
court  of  record,  summon  persons  to  serye  as  jurors,  shall  be 
entitled  to  a  reasonable  compensation  for  his  services,  which 
must  be  fixed  by  the  court,  and  paid  out  of  the  county  treas- 
ury J*    lln  eflfect  May  1,  1876.] 

$  94^  Te-^^en,  of  the  jurors  summoned  and  not  excused, 
nineteen  are  present,  they  shall  constitute  the  grand  jury.  If 
more  than  nineteen  of  such  persons  are  present,  the  clerk 
must  write  their  names  on  separate  ballots,  which  he  must 
fold  so  that  the  names  cannot  be  seen,  place  them  in  a  box, 
and  draw  out  nineteen  of  them;  and  the  persons  whose  names 
are  on  the  ballots  so  drawn  shall  constitute  the  grand  jury. 
If  less  than  nineteen  of  such  persons  are  present,  the  x>&nel 
may  be  filled  as  provided  in  $  226.  And  whenever,  of  the  per- 
sons summoned  to  complete  a  grand  jury,  more  shall  attend 
than  are  required,  the  requisite  number  shall  be  obtained  by 
writing  the  names  of  those  summoned  and  not  excused,  on 
ballots,  depositing  them  in  a  box,  and  drawing  as  above  pro 
vided'*.    [In  eflfect  May  1, 1876.] 

$  aco.  74The  judge  of  each  court  of  record  may  appoint 
a  competent  short-hand  reporter,  to  hold  office  during  the 
pleasure  of  the  judge.  Such  reporter  must,  at  the  request  of 
either  party,  or  of  the  court,  in  a  civil  action  or  proceeding, 
and  on  the  order  of  the  court,  the  district  attorney,  or  the 
counsel  for  the  defendant  in  a  criminal  action  or  proceeding, 
take  down  in  short-hand  all  the  testimony,  the  objections 
made,  the  rulings  of  the  court,  the  exceptions  taken,  and  oral 
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instructions  given,  «nd  if  directed  by  the  court,  or  requested 
by  either  party,  must  within  such  reasonable  time  after  the 
trial  of  such  case  as  the  court  may  designate,  write  out  tiie 
same  in  plain  legible  long-hand,  and  verify  and  file  it  with  the 
clerk  of  the  court  in  which  the  case  was  tried^^. 

$  aro.  i^^The  r^>ort  of  the  official  reporter,  when  appointed 
and  acting  iu  accordance  with  the  provisions  of  $$  272  and 
273  of  this  code,  and  not  otherwise,  written  out  in  long  hand- 
writing, and  certified  as  being  a  correct  transcript  of  the  testi- 
mony and  proceedings  in  the  case»  shall  be  prima  facie  a 
correct  statement  of  such  testimony  and  proqeedings'^^. 

$  S71.  The  official  reporter  shall  receive  as  compensation 
for  his  services  ^*in  civil  proceedings^^  not  exceeding  ten  dol- 
lars per  day  for  taking  notes,  and  not  exceeding  twenty  cents 
per  hundred  words  for  transcription.  ^^The  short-hand  notes 
so  taken  shall  immediately  after  the  cause  is  submitted  be 
filed  with  the  clerk;  but  for  the  purpose  of  writing  out  said 
notes,  the  reporter  may  withdraw  the  same  for  a  reasonable 
time.  The  reporter's  fe^  for  taking  notes  in  civil  cases'^, 
shall  be  paid  by  the  party  in  whose  favor  judgment  is  rend- 
ered, and  shall  be  taxed  up  by  the  clerk  of  the  court  as  costs 
against  the  party  against  whom  judgment  is  rendered.  In 
case  of  the  failure  of  a  jury  to  agree,  the  plaintiff  must  pay 
the  reporter's  fees,  ^Uor  per  diem,  and  for  transcription 
ordered  by  plajntiff^*,  which  have  accrued  up  to  the  time  '^k>f 
the  discharge  of  the  jury^^.  In  cases  where  a  transcript  has 
been  ordered  by  the  court,  the  expense  thereof  must  be  paid 
equally  by  the  respective  parties  to  the  action,  or  either  cf 
them,  in  the  discretion  of  the  court;  and  no  verdict  or  judg- 
ment can  be  entered  up,  except  the  court  shall  otherwise 
order,  until  the  reporter's  fees  are  paid,  or  a  sum  equivalent 
thereto  deposited  with  the  clerk  of  tiie  court.  In  no  case  shall 
a  transcript  be  paid  for,  unlessf  ordered  by  either  the  plaintiff 
or  defendant,  or  by  the  court,  nor  shall  the  reporter  be  re- 
quired, in  any  civil  case,  to  transcribe  his  notes,  until  the 
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compeDBstioii  fherefor  be  tendered  him,  or  depositod  in  oonrt 
for  thai  pnxpose.  ^^The  party  ordering  the  reporter  to  tran- 
scribe any  portion  of  the  testimonj  or  prooeedings,  Fhall  pay 
the  fees  of  the  reporter  therefor^^.  In  criminal  cases,  when 
the  testimony  has  been  taken  down  upon  the  order  of  the 
court,  the  compensation  of  the  reporter  must  be  fixed  by  the 
court,  and  paid  out  of  the  treasury  of  the  county  in  which  the 
case  is  tried,  upon  the  order  of  the  court. 

^  9T3.  (N.  B.)  ^*No  person  shall  be  appointed  to,  or  b 
retained  In  the  position  of  official  reporter  of  any  court  in  this 
state,  without  being  first  examined  ss  to  his  competency  by  at 
least  three  members  of  the  bar  practicing  in  said  court,  uuch 
members  to  be  designated  by  thejndgj  of  said  court.  The 
committee  so  selected  shall,  upon  the  request  of  the  judgj  of 
said  court,  examine  any  person  as  to  his  qualifications  whom 
said  Judge  may  wish  to  appoint  or  retain  as  official  reporter, 
and  DO  person  shall  be  appointed  to,  or  retained  in  such  posi- 
tion, upon  whose  qualifications  said  committee  shall  not  have 
reported  favorably.  The  test  of  competency  before  such  com- 
mittee shall  be  as  follows:  The  party  examined  must  write,  in 
the  presence  of  said  committee,  at  tiie  rate  of  at  least  one  hun- 
dred aud  forty  words  per  minute  for  five  consecutive  minutes, 
upon  matter  not  previously  written  by  him,  and  tranBcribe 
the  same  into  long-hand  writing  with  accuracy.  If  he  pa^s 
said  test  satisfactorily,  the  committet^  shall  furnish  him  with 
a  written  certificate  of  that  fact,  signed  by  at  least  a  majority 
of  the  members  of  the  committee,  which  certificate  shall  be 
filed  iu  the  records  of  the  court^i 

$  978.  (N.  S.  J  T^he  official  reporter  of  any  district  court 
must  attend  to  the  duties  of  his  office  in  person,  except  when 
excused  for  a  good  and  sufficient  reason  by  order  of  the  court, 
which  order  shall  bo  entered  upon  the  minutes  of  the  court. 
Employment  in  his  professional  capacity  elsewhere  shall  not 
be  deemed  a  good  and  sufficient  reason  for  such  excuse. 
When  the  official  reporter  of  any  court  haa  been  excused  in 
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the  manner  provided  in  this  section,  the  judge  of  said  court 
may  appoint  au  official  reporter  pro  tern.,  who  shall  perform 
the  same  duties  and  receive  the  same  compensation  as  the 
official  reporter,  and  whose  report  shall  have  the  same  legal 
effv-'ct  as  the  report  of  the  official  reporter^^. 

$  274.  (N.  S.)  '*The  official  reporter  of  any  court,  or 
official  reporter  pro  tern.,  must,  before  entering  on  the  duties 
of  Ills  office,  take  and  subscribe  the  followmg  oath:  "1  do 
swear  (or  affirm)  that  I  will  support  the  constitution  of  the 
United  States  and  the  constitution  of  the  state  of  California, 
and  that  I  will  faithfully  discharge  the  duties  of  the  office  of 

official  reporter  (or  official  reporter  pro  tem.)  of  the  

court,  according  to  the  best  of  my  ability^^." 

^  276.  Every  applicant  for  admission  as  an  attorney  and 
counselor  must  produce  satisfactory  testimonials  of  good 
moral  character,  and  undergo  a  strict  examination  in  open 
court  as  to  his  qualifications,  by  the  justices  of  the  supreme 
court;  ^^prpvided,  that  the  several  county  and  district  courts 
of  this  state  may  admit  applicants  to  practice  as  attorneys  and 
ocunselors  in  their  respective  courts?^. 

$  284.  The  attorney  in  an  action  or  special  proceeding  may 
bo  changed  at  any  time  before  judgment  or  final  determina- 
tion, as  follows : 

1.  Upon  bis  own  consent,  filed  with  the  clerk,  or  entered 
upon  the  minutes ; 

2.  Upon  the  order  of  the  court  or  judge  thereof,  upon  the 
application  of  the  client,  ^^after  notice  to  the  attorney?^. 

$  287.  An  attorney  and  counselor  may  be  removed  or 
suspended  by  the  supreme  court,  and  by  the  district  courts  of 
the  state,  for  either  of  the  following  causes,  arising  after  his 
adiftission  to  practice : 

1;  His  conviction  of  a  felony  or  misdemeanor  involving 
moral  turpitude,  in  which  case  the  record  of  conviction  is 
conclusive  evidence ; 
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2.  Wfllfol  diaobedienoe  or  Tiobttion  of  an  order  of  the 
oourt  requiring  him  to  do  or  forbear  an  act  connected  with 
or  in  the  coarse  of  hia  profession,  and  any  viol&tion  of  the 
oftth  taken  by  him,  or  of  his  duties  as  snch  attorney  and  coun- 
selor; 

8.  Cormptly  and  without  authority  appearing  as  attorney 
for  a  party  to  an  action  or  proceeding ; 

4.   74Lending  his  name  to  be  used  as  attorney  and  counsel  *r 

by  another  person  who  is  not  an  attorney  and  counselor'^. 
In  all  cases  where  an  attorney  is  removed  or  suspended  by 

a  district  court,  the  judgment  or  order  of  removal  or  suspen- 
sion may  be  reviewed  on  appeal,  by  the  supreme  court 

^  MA.  If  an  objection  to  the  sufficiency  of  the  accusation 
7ibe7*  not  sustained,  the  accused  must  answer  7«within  such 
time  as  may  be  designated  be  the  courts*. 

^  99<l.  Upon  conviction,  in  cases  arising  under  the  first 
subdivision  of  ^  287,  the  Judgment  of  the  court  must  be  that 
the  name  of  the  party  be  stricken  from  the  roll  of  attorneys 
and  counselorti  of  the  court,  and  ^Hhat?^  he  be  precluded  from 
practicing  as  snch  attorney  or  counselor  in  all  the  courts  of 
this  state;  and,  upon  conviction  in  cases  under  the  ^^ther 
subdivisions^*  of  that  section,  the  Judgment  of  the  court  may 
be  according  to  the  gravity  of  the  offense  charged —  depriva- 
tion of  the  right  to  practice  as  attorney  or  counselor  in  the 
courts  of  this  state,  permanentiy  or  for  a  limited  period. 

$  817.  When  letters  patent  or  grants  of  real  property  issued 
or  made  by  the  people  of  this  state,  are  declared  void  by  the 
determination  of  a  competent  court.t  an  action  for  the  recovery 
of  the  property  so  conveyed  may  be  brought,  either  by  the 
people  of  tiie  state,  or  by  any  subsequent  patentee  or  grantee 
of  the  proporty,  his  heirs  or  assigns,  within  five  years  after 

such  determination,  but  not  after  that  period. 

« 

$  880.    Within  five  years: 

1.  An  action  upon  a  Judgment  or  decree  of  any  court  of  the 
United  SttUes  or  of  any  state  within  the  Uniied  States; 
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2.    ^4An  action  for  mesne  profits  of  real  propertj?^. 

$  887.    Within  four  years : 

An  action  upon  anycont^t,  obligation,  or  liability,  founded 
upon  an  instrument  in  writing  Tlexecuted  in  this  state'i^. 
42  Gal.  169,  lb.  493 ;  48  Cal.  185. 

$839.     Within  two  years: 

1.  An  action  upon  a  contract,  obligation,  or  liability,  not 
founded  upon  an  instrument  of  writing,  or  74founded  upon  an 
instrument  of  writing  executed  out  of  the  state  <4 

2.  An  action  against  a  sheriff,  coroner,  or  constable,  upon  a 
liability  incurred  by  the  doing  of  an  act  in  bis  official  capacity, 
and  in  virtue  of  his  office,  or  by  the  omission  of  an  official 
duty,  including  the  non-payment  of  money  collected  upon  an 
execution.  But  this  subdiyision  does  not  apply  to  an  action 
for  an  escape ; 

3.  An  action  to  recover  dMuages  for  the  death  of  one  caused 
by  the  wrongful  act  ^^r  neglect?^  of  another. 

^  840.    Within  one  year : 

1.  An  action  upon  a  statute  for  a  penalty  or  forfeiture, 
when  the  action  is  given  to  aa  individual,  or  to  an  individual 
and  the  state,  except  when  the  statute  imposing  it  prescribes  a 
different  limitation ; 

2.  An  action  upon  a  statute  '^('or  upon  an  undertaking  in  a 
criminal  action^^^  for  a  forfeiture  or  penalty  to  the  people  of 
the  state; 

3.  An  action  for  libel,  slander,  assault,  battery,  false  im- 
prisonment 7^or  seduction  ;^^ 

4.  An  action  against  a  sheriff  or  other  officer  for  the  escape 
of  a  prisoner  arrested  or  imprisoned  on  civil  process ; 

5.  7^ An  action  against  a  municipal  corporation  for  damages 
or  injuries  to  property  caused  by  a  mob  or  riot.w  [Took 
effect  January  27, 1876.1 
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Ml.  Within  fix  monilis: 

An  flfCtion  agftinit  an  ofBcer,  or  ofBcer  de  fBdozf 

1.  To  reoorer  any  goods,  warea,  merehandiae,  or  oflier 
property,  aeized  by  any  anch  ofBoer  in  his  oflidal  capaciiy  aa 
tax  collector,  or  to  recover  the  price  or  valoe  of  any  gooda, 
wares,  merchandise,  or  other  personal  property  ao  seized,  or 
for  damages  for  the  seizure,  detention,  aale  of,  or  injury  to  any 
goods,  wares,  merchandise,  or  other  personal  property  aeized, 
or  for  damages  done  to  any  person  or  property  in  miJdog  any 
anch  seinire. 

2.  7^To  reoorer  stock  aold  for  a  delinqnent  aaooosment,  aa 
proTided  in  ^  847  of  the  ciyil  code?*. 

$  848.  (N.  8.)  ^^o  actions  brought  to  recover  money  or 
other  property  deposited  with  any  bank,  banker,  tmst  com- 
pany,  or  savings  and  loan  society,  there  is  no  limitation^*. 

f  8T0*  When  a  married  woman  is  a  party,  her  husband 
must  be  Joined  with  her  except :  *  * 

1.  When  the  action  concerns  her  separate  property,  or  her 
ri;cht  or  claim  to  the  homestead  properly,  she  may  sue  alone ; 

2.  When  the  action  is  between  herself  and  heir  husband, 
she  may  sue  or  be  sued  alone ; 

8.  When  she  is  living  separate  and  apart  from  her  husband 
74by  reason  of  his  desertion  of  her,  or  by  agreement  in  writing 
entered  into  between  them^*,  she  may  sue  or  be  sued  alone. 

42  Oal.  406. 

(  8t9.  When  an  infant  is  a  party,  he  must  appear  either 
bv  his  general  guardian,  or  by  a  guardian  appointed  by  the 
court  in  which  tiie  action  is  prosecuted,  or  by  a  judge  thereof. 
''^A.  guardian  may  be  appointed  in  any  case,  when  it  is  deemed 
by  the  court  in  which  the  action  is  prosecuted,  or  by  a  judge 
thereof  expedient,  to  represent  the  infant  in  the  action,  not- 
withstanding he  may  have  a  general  guardian,  and  may  have 
appeared  by  him^*. 

42  Oal.  484. 
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$  876k  A  father,  or  in  case  of  his  death  or  desertion  of  his 
family,  the  mother  may  maintain  an  action  for  the  injury  or 
death  of  a  ^^inor^^  child,  and  a  gaardian  for  tho  injury  or 
death  of  his  ward,  ^^hen  such  injury  or  death  is  caused  by 
the  wrongful  act  act  or  neglect  of  another.  Such  action  may 
be  maintained  against  the  person  causing  the  injury,  or  death, 
or  if  such  person  be  employed  by  another  person  who  is 
responsible  for  his  conduct,  also  against  such  other  person^'. 

(  877.  When  the  death  of  a  person  ^^uot  being  a  minor^^, 
is  caused  by  the  wrongful  act  or  neglect  of  another,  his  heirs 
or  personal  representatives  may  maintain  an  action  for  dam- 
ages against  the  person  causing  the  death,  or  ^^if  such  x>erson 
be  employed  by  another  person  who  is  responsible  for  his 
conduct,  then  also  against  such  other  person^^.  In  eycry 
action  under  this  and  the  preceding  section,  such  damages 
may  be  given  as  under  all  the  circumstances  of  the  case  may 
be  just 

45  Cat.  82S. 

§  880.  In  an  action  brought  by  a  person  out  of  possession 
of  real  property,  to  determine  an  adverse  claim  of  an  interest 
or  estate  therein,  the  person  making  such  adverse  claim  and 
persons  in  possession  may  be  joined  as  defendants,  "^^and  if  the 
judgment  be  for  the  plaintiff,  he  may  have  a  writ  for  the  pos- 
s  jssion  of  the  premises,  as  against  the  defendants  in  the  action, 
against  whom  the  judgment  has  passed^^. 

(  381.  Any  two  or  more  persons  claiming  any  estate  or 
interest  in  lands  under  a  common  source  of  title,  ^%hether 
holding  as  tenants  in  common,  joint  tenants,  coparceners,  or 
in  severalty's  may  unite  in  an  action  against  any  person 
claiming  an  adverse  '^state'^  or  interest  therein,  for  the  pur- 
pose of  determining  such  adverse  claim,  or  of  establishing 
such  common  source  of  title,  or  of  declaring  the  same  to  be 
held  in  trust,  or  of  removing  a  cloud  upon  the  same. 
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$  385.  An  action  or  proceeding  does  not  abate  by  the  deatht 
or  any  disability  of  a  party,  or  by  the  transfer  of  any  interest 
therein,  if  the  cause  of  action  survive  or  continue.  In  case  of 
the  deatht  or  any  disability  of  a  party,  the  court,  on  motion, 
may  allow  the  action  or  proceeding  to  be  continued  by  or 
against  his  representative  or  successor  in  interest.  In  case  of 
any  other  transfer  of  interest,  the  action  or  proceeding  may  be 
continued  in  the  name  of  the  original  party,  or  the  court  may 
allow  the  person  to  whom  the  transfer  is  made  to  be  substi- 
tuted in  the  action  or  proceeding. 

45Cal.S23;  46  0aLfi«7:  49  Cal.  208. 

$  387.  Any  person  may,  before  the  trial,  intervene  in  an 
action  or  proceeding,  who  has  an  interest  in  the  matter  in  liti- 
gation, in  the  success  of  either  of  the  parties,  or  an  interest 
against  both.  An  intervention  takes  place  when  a  third  person 
is  permitted  to  become  a  party  to  an  action  or  pro  eeding  be- 
tween other  persons,  either  by  joining  the  plaintiff  in  claiming 
what  is  sought  by  the  complaint,  or  by  uniting  with  the  defend- 
ant in  resisting  the  claims  of  the  plaintiff,  or  by  demanding 
anything  adversely  to  both  the  plaintiff  and  the  defendant,  and 
is  made  by  complaint,  setting  forth  the  grounds  upon  which 
the  intervention  rests,  filed  by  leave  of  the  court  and  served 
upon  the  parties  to  the  action  or  proceeding  who  T^have  not 
appeared,  and  upon  the  attorneys  of  the  parties  who  have  ap- 
peared74,  who  may  answer  ''^r  demur'i4  to  it  as  if  it  were  an 
original  complaint. 

43  Gal.  161. 

$  39a.  Actions  for  the  following  causes  most  be  tried  in 
the  county  in  which  the  subject  of  the  action,  or  some  part 
thereof  is  situated,  subject  to  the  power  of  the  court  to  change 
the  place  of  trial,  as  provided  in  this  code : 

1.  For  the  recovery  of  real  property,  or  of  an  estate  or 
interest  therein,  or  for  the  determination,  in  any  form,  of  such 
right  or  interest,  and  for  injuries  to  i-eal  property ; 

2.  For  the  partition  of  real  property ; 


769  AMENDMENTS  1873-6.  $$  405-409 

8.  For  the  foreclosure  of  ^^all  liens  and?^  mortgages  on  real 
property.  Where  tho  real  property  is  sitnated  partly  in  one 
county  and  partly  in  another,  the  plaintiff  may  select  either 
of  the  counties,  and  thj  county  so  selected  is  the  proper  county 
for  the  trial  of  such  action.     [Took  effect  March  2, 1876.] 

(  405.  Civil  actions  in  the  courts  of  this  state  are  com* 
menced  by  filing  a  complaint,  f 

(  406.  The  clerk  must  indorse  on  the  complaint  the  day. 
month,  and  year  that  it  is  filed,  and  at  any  time  within  one 
year  thereafter,  the  plaintiff  may  have  a  summons  issued,  and 
74if  the  action  be  brought  against  two  or  more  defendants  who 
reside  in  different  counties,  may  have  a  summons  issued  for 
each  of  such  counties  at  the  same  timeT^.  But  at  any  time 
within  the  year  after  the  complaint  is  filed,  the  defendant  may, 
in  writing,  or  by  appearing  and  answering  or  demurring,  waive 
the  issuing  of  summons;  ''-^or,  if  the  action  be  brought  upon  a 
.joint  contract  of  two  or  more  defendants,  and  one  of  them  has 
appeared  within  the  year,  the  other  or  others  maybe  served  or 
appear  after  the  year,  at  any  time  before  trialTi 

$  408.  If  the  summons  is  returned  without  being  served  on 
any  or  all  of  the  defendants,  ^^or  if  it  has  been  lost, ^8  the  clerk 
upon  tho  demand  of  tho  plaintiff,  may  issue  an  alias  summons, 
in  the  same  form  as  the  original.     [Took  effect  Feb.  15, 1876.] 

^  409.  In  an  action  affecting  the  'i^title  or  the  right  of  pos- 
8es8ion'<4  of  real  property,  the  plaintiff,  at  the  time  Of  filing  the 
complaint,  and  the  defendant,  at  the  time  of  filing  his  answer, 
when  afi^rmative  relief  is  claimed  in  such  answer,  or  at  any 
time  after>v^ards,may '«'*record  in  the  oflBce''4  of  the  recorder  of 
the  county  in  which  the  prox)erty  is  situated,  a  notice  of  the 
pendency  of  the  action,  containing  the  names  of  the  parties,  and 
the  object  of  the  action  or  defense,  and  a  description  of  the 
property  in  that  county  affected  thereby.  From  the  time  of 
filing  74such  notice  for  recordT4  only,  shall  a  purchaser  or  in- 
O.  0.  p.— 65 
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cumbrlncer  of  the  property  affected  thereby  be  deemed  to  havo 
constructive  notice  of  the  pendency  of  the  action,  74and  only 
of  its  pendency  against  parties  designated  by  their  real 
nam  6874. 

43Gal.254«    Fids  penal  code,  IS  98M. 

(  410.  The  Bnmmcns  may  be  served  by  the  sheriff  of  the 
county  where  the  defendant  is  found,  or  by  any  other  person, 
*^over  the  age  of  eighteen74,  not  a  party  to  the  action.  A  copy  of 
the  complaint  must  bo  served  witii  the  summons,  unless  7<two 
ormore74  defendants  are  residents  of  the  same  county,  in  which 
case  a  copy  of  the  complaint  need  only  be  served  upon  one  of 
such  defendants.  When  the  summons  is  served  by  the  sheriff, 
it  must  be  returned,  with  his  certificate  of  its  service,  and  of 
the  service  of.  any  copy  of  the  complaint  74where  such  copy  is 
8erved74,  to  the  office  of  the  clerk  from  which  it  issued.  When 
it  is  served  by  any  other  person,  it  must  bo  returned  to  the 
same  place,  with  an  affidavit  of  suchpersoa  of  its  service,  and 
of  the  service  of  a  copy  of  the  complaint,  where  such  copy  is 
served. 

41  Cal.  41  lb.  314 ;  45  Oal.  455;  42  Oal,  571. 

$  411.  The  summons  must  be  served  by  delivering  a  copy 
theteof ,  as  follows : 

1.  If  the  siiit  is  against  a  corporation  74formed  under  thn 
laws  of  this  state:74  to  the  president  or  other  head  of  the  cor- 
poration, secretary,  cashier,  or  managing  agent  thereof ; 

2.  If  the  suit  is  against  a  foreign  corporation,  or  a  non-res- 
ident joint  stock  company  or  association,  doing  business  and 
having  a  managing  or  business  agent,  cashier  or  secretary 
within  this  state,  to  such  agent,  cashier  or  secretary; . 

3.  If  against  a  midor,  under  the  age  of  fourteen  years, 
74residing  within  this  state  :74  to  such  minor,  personally,  and 
also  to  his  father,  mother,  or  guardian;  or  if  there  be  none 
within  this  state,  then  to  any  person  having  the  care  or  con- 
trol of  such  minor,  or  with  whom  he  resides,  or  in  whose 
service  he  is  employed ; 

A.    If  against  a  person  74re8iding  within  this  state  who  has 
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been'^  judicially  declared  to  be  of  unsound  mind,  or  inca- 
pable of  conducting  his  own  affairs,  and  for  whom  a  guardian 
has  been  appointed:  to  such  ^'person  and  also  to  his?^  guardian ; 

5.  If  against  a  county,  city,  or  town :  to  the  president  of 
the  board  of  supervisors,  president  of  the  council,  or  trustees, 
or  other  head  of  the  legislative  department  thereof , 

6.  In  all  other  cases  to  the  defendant  personally. 
41  CaL  616:  42 Oal.  484;  45  OaL  495. 

^  413.  3%e  order  must  direct  the  publication  to  be  made 
in  a  nevrspaper,  to  be  designated,  as  most  likely  to  giye  notice 
to  the  person  to  be  served,  aud  for  such  length  of  time  as 
may  be  deemed  reasonable,  at  least  once  a  week;  but  publica- 
tion against  a  defendant  residing  out  of  the  state,  or  absent 
therefrom,  must  not  be  less  than  two  months.  In  case  o^ 
publication,  where  the  residence  of  a  non-resident  or  absent 
defendant  is  known,  the  court  or  judge  must  direct  a  copy  of 
the  summons  and  complaint  to  be  forthwith  deposited  in  the 
postoffice,  directed  to  the  person  to  be  served,  at  his  place  of 
residence.  When  publication  is  ordered,  personal  service  of 
a  copy  of  the  summons  and  complaint  out  of  the  state,  is 
equivalent  to  publication  and  deposit  in  the  postofQce,  and  in 
either  case  the  service  of  the  summons  is  complete  at  the  ex- 
piration of  the  time  prescribed  by  the  order  for  publication.! 

46  Cal,  30. 

$  416.  From  the  time  of  the  service  of  the  summons  and 
""*of  a'*  copy  of  the  complaint  in  a  civil  action.  T*where  service 
of  a  copy  of  the  complaint  is  required,  or  of  the  completion  of 
the  publication  when  service  by  publication  is  ordered^*,  the 
court  is  deemed  to  have  acquired  jurisdiction  of  the  parties, 
and  to  have  control  of  all  the  subsequent  proceedings.  The 
voluntary  appearance  of  a  defendant  is  equivalent  to  personal 
service  of  the  summons  V4and  copy  of  the  complaint^^  upon 
him. 

41  CaL  41 ;  44  CaL  157 ;  42  Cal,  440,  vtdt  i  1014. 


$  437.    ^ho  answer  of  the  defendant  shall  contain : 


r^ 
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$  885.  An  action  or  proceeding  does  not  abate  by  the  deatht 
or  any  disability  of  a  party,  or  by  the  transfer  of  any  interest 
therein,  if  the  cause  of  action  surviye  or  continue.  In  case  of 
thedrathf  or  any  disability  of  a  party,  the  court,  on  motion, 
may  allow  the  action  or  proceeding  to  be  continued  by  or 
against  his  representative  or  successor  in  interest.  In  case  of 
any  other  transfer  of  interest,  the  action  or  proceeding  may  be 
continued  in  the  name  of  the  original  party,  or  the  court  may 
allow  the  person  to  whom  the  transfer  is  made  to  be  substi- 
tuted in  the  action  or  proceeding. 

4dOal.323;46  0al.567;  49  Oal.206. 

$  88T.  Any  person  may,  before  the  trial,  intervene  in  an 
action  or  proceeding,  who  has  an  interest  in  the  matter  in  liti- 
gation, in  the  success  of  either  of  the  parties,  or  an  interest 
against  both.  An  intervention  takes  place  when  a  third  person 
is  permitted  to  become  a  party  to  an  action  or  pro-  ceding  be- 
tween other  persons,  either  by  joining  the  plaintiff  in  claiming 
what  is  sought  by  the  complaint,  or  by  uniting  with  the  defend- 
ant in  resisting  the  claims  of  the  plaintiff,  cr  by  demanding 
anything  adversely  to  both  the  plaintiff  and  the  defendant,  and 
is  made  by  complaint,  setting  forth  the  grounds  upon  which 
the  intervention  rests,  filed  by  leave  of  the  court  and  served 
upon  the  parties  to  the  action  or  proceeding  who  T^have  not 
appeared,  and  upon  the  attorneys  of  the  parties  who  have  ap- 
peared74,  who  may  answer  74or  demur74  to  it  as  if  it  were  an 
original  complaint. 

43  Cal.  161. 

^  89a*  Actions  for  the  following  causes  most  be  tried  in 
the  county  in  which  the  subject  of  the  action,  or  some  part 
thereof  is  situated,  subject  to  the  power  of  the  court  to  change 
the  place  of  trial,  as  provided  in  this  code : 

1.  For  the  recovery  of  real  property,  or  of  an  estate  or 
interest  therein,  or  for  the  determination,  in  any  form,  of  such 
right  or  interest,  and  for  injuries  to  I'eal  property ; 

2.  For  the  partition  of  real  property ; 
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written  instrument,  and  a  copy  thereof  is  contained  in  the 
answer,  or  is  annexed  thereto,  the  genuineness  and  due  exe- 
cution of  such  instrument  are  deemed  admitted,  unless  the 
plaintiff  file  with  the  clerk,  ^%ithin  ten  days  after  receiving  a 
copy  of  the  answer^^,  an  affidavit  denying  the  same,  7%nd 
serve  a  copy  thereof  on  the  defendant^^. 
49  Cal.  40. 

^  465.  All  pleadings  subsequent  to  the  complaint,  mu^^t  be 
filed  with  the  clerk,  74and  copies  thereoF^  served  upon  the 
adverse  party  or  his  attorney. 

^  469.  No  variance  between  the  allegation  in  a  pleading 
and  the  proof  is  to  be  deemed  material,  unless  it  has  |i«tually 
misled  the  adverse  party  to  his  prejudice  in  maintaining  his 
action  or  defense  upon  the  merits.  Whenever  it  '^appears^* 
that  a  party  has  been  so  misled,t  the  court  may  order  the  plead- 
ing to  be  amended,  upon  such  terms  as  may  be  just. 

45  Cal.  193,  lb.  515. 

^  472.  Any  pleading  may  be  amended  once  by  the  party  of 
course,  and  without  costs,  at  any  time  before  answer  or.  demur- 
rer filed,  or  after  demurrer  and  before  the  trial  of  the  issue  of 
law  thereon,  by  filing  the  same  as  amended  and  serving  a  copy 
on  the  adverse  party,  who  may  have  ten  days  thereafter  in 
which  to  answer  or  demur  to  the  amended  pleading.  A  demur- 
rer is  not  waived  by  filing  an  answer  at  the  same  time;  and 
when  the  demurrer  to  a  complaint  is  overruled  and  there  is  no 
answer  filed,  the  court  ^*may,  upon  such  terms  as  may  be  just"*, 
allow  an  answer  to  be  filed.  If  a  demurrer  to  the  answer  be 
overruled,  the  facts  alleged  in  the  answer  must  be  considered 
as  denied,  to  the  extent  mentioned  in  $  462. 

$  473.  The  court  may,  in  furtherance  of  justice,  and  on 
such  terms  as  may  be  proper,  ^^allow  a  party  to  amend'*  any 
pleading  or  proceeding,  by  adding  or  striking  out  the  name  cf 
any  party,  or  by  correcting  a  mistake  in  the  name  of  a  party, 
or  a  mistake  in  any  other  respect;  and  may,  upon  like  terms, 
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1.  f^A  genentU*  or  specific  denial  of  the  mftteiuJ  allegations 
of  the  complaint  cdntroverted  by  the  defendant ; 

2.  A.  statement  of  any  new  matterf  constituting  a  defense 
or  counterclaim.  ^*If  the  complaint  be  verified,  the  denial  of 
each  allegation  controverted  must  be  specific,  and  be  made 
positively,  or  according  to  the  information  and  belief  of  the 
defendant.  If  the  defendant  has  no  information  or  belief 
upon  the  subject  sufiicient  to  enable  him  to  answer  an  allega- 
tion of  the  complaint,  he  may  so  state  in  his  answer,  and 
place  his  denial  on  that  ground.  If  the  complaint  be  not 
verified,  a  general  denial  is  sufficient,  but  only  puts  in  issue 
the  material  allegations  of  the  complainf*. 

41  Cal.  461 ;  44  Oal.  294;  2d  S.,  85  Oal.  274. 

$  440.  When  cross-demands  have  existed  between  persons 
under  such  circumstances  that,  if  one  had  brought  an  action 
against  the  other,  a  counterclaim  could  have  been  set  up,  the 
two  demands  shall  be  deemed  compensated,  so  far  as  they 
equal  each  other,  and  neither  can  be  deprived  of  the  benefit 
thereof  by  the  assignment  or  death  of  the  other.f 

$  4459.  (N.  S.)  ^^Whenever  the  defendant  seeks  affirma- 
tive relief  against  any  party,  relating  to  or  depending  upon  the 
contract  or  transaction  upon  which  the  action  is  brought,  or 
affecting  the  property  to  which  the  action  relates,  he  may,  in 
addition  to  his  answer,  file  at  the  same  time,  or  by  permission 
of  the  court  subsequently,  a  cross -complaint.  The  cross- 
complaint  must  be  served  upon  the  parties  affisoted  thereby, 
and  such  parties  may  demur  or  answer  thereto  as  to  the  origi- 
nal complaint?*. 

$  443.  The  plaintiff  may,  within  the  same  length.of  time 
after  service  of  the  answer  as  the  defendant  is  allowed  to 
answer  after  service  of  summons,  demur  to  the  answer  of  the 
defendant,  7*or  to  one  or  more  of  the  several  defenses  or  coun- 
terclaims set  up  in  the  answer?*. 

$  448.    When  the  defense  to  an  action  is  founded  on  a 
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written  instrament,  and  a  copy  thereof  is  contained  in  the 
answer,  or  is  annexed  thereto,  the  genuineness  and  due  exe- 
cution of  such  instrument  are  deemed  admitted,  unless  the 
plaintiff  file  with  the  clerk,  7*within  ten  days  after  receiving  a 
copy  of  the  answer^*,  an  affidavit  denying  the  same,  »*and 
serve  a  copy  thereof  on  the  defendant^^. 
49  Cal.  40. 

$  465.  All  pleadings  subsequent  to  the  complaint,  must  be 
filed  with  the  clerk,  74and  copies  thereof^*  served  upon  the 
adverse  party  or  his  attorney. 

^  469.  No  variance  between  the  allegation  in  a  pleading 
and  the  proof  is  to  be  deemed  material,  unless  it  has  |U2tually 
misled  the  adverse  party  to  his  prejudice  in  maintaining  his 
action  or  defense  upon  the  merits.  Whenever  it  ^*appearsw 
that  a  party  has  been  so  misled,!  the  court  may  order  the  plead- 
ing to  be  amended,  upon  such  terms  as  may  be  just. 

45  Cal.  193,  lb.  615. 

^  47a.  Any  pleading  may  be  amended  once  by  the  party  of 
course,  and  without  costs,  at  any  time  before  answer  or.  demur- 
rer filed,  or  after  demurrer  and  before  the  trial  of  the  issue  of 
law  thereon,  by  filing  the  same  as  amended  and  serving  a  copy 
on  the  adverse  party,  who  may  have  ten  days  thereafter  in 
which  to  answer  or  demur  to  the  amended  pleading.  A  demur- 
rer is  not  waived  by  filing  an  answer  at  the  same  time;  and 
when  the  demurrer  to  a  complaint  is  overruled  and  there  is  no 
answer  filed,  the  court  "^^may,  upon  such  terms  as  may  be  just'*, 
allow  an  answer  to  be  filed.  If  a  demurrer  to  the  answer  be 
overruled,  the  facts  alleged  in  the  answer  must  be  considered 
as  denied,  to  the  extent  mentioned  in  $  462. 

$  473.  The  court  may,  in  furtherance  of  justice,  and  on 
such  terms  as  may  be  proper,  ^^allow  a  party  to  amend'*  any 
pleading  or  proceeding,  by  adding  or  striking  out  the  name  cf 
any  party,  or  by  correcting  a  mistake  in  the  name  of  a  party, 
or  a  mistake  in  any  other  respect;  and  may,  upon  like  tenns, 
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enlarge  tlie  time  for  answer  or  demurrer.  The  court  may  like- 
wise, ^Mn  its  cUscretion'^^,  after  notice  to  the  adverse  party,  allow, 
upon  Buch  terms  as  may  be  just^  an  amendment  to  any  plead- 
ing or  proceeding  in  other  particulars;  and  may,  upon  like 
terms,  allow  an  answer  to  be  made  after  the  time  limited  by  this 
code,  and  ^^also^*,  relieve  a  party,  or  his  legal  representative, 
from  a  judgment,  order,  or  other  proceeding  taken  against  him 
through  his  mistake,  inadvertence,  surprise,  or  excusable  neg- 
lect; and,  when  for  any  reason  satisfactory  to  the  court,  or  the 
judge  thereof,  the  party  aggrieved  ^*has  failed^*  to  apply  for  the 
relief  sought  during  the  term  at  which  such  judgment,  order, 
or  proceeding  complained  of  was  taken,  the  court,  or  the  judge 
^^thereor^,  in  vacation,  may  grant  the  relief  upon  application 
made  mthin  a  reasonable  time,  not  exceeding  ^^ix  months^^ 
after  the  adjournment  of  the  term.  When,  from  any  cause, 
the  summonsf  in  an  action  has  not  been  personally  served  on 
the  defendant,  the  court  may  allow,  on  such  terms  as  may  be 
just,  such  defendant,  or  his  legal  representative,  at  any  time 
within  ^*one  year^*  after  the  rendition  of  any  judgment  in  such 
action,  to  answer  to  the  merits  of  the  original  action.  '^^When 
in  an  action  to  recover  the  possession  of  personal  property,  the 
person  Aiakingany  af&davit  did  not  truly  state  the  value  of  the 
property,  and  the  officer  taking  the  property,  or  the  sureties  on 
any  bond,  is  sued  lor  taking  the  same,  the  officer  or  sureties 
may,  in  their  answer,  set  up  the  true  value  of  the  property  and 
that  the  person  in  whose  behalf,  said  affidavit  was  made,  was 
entitled  to  the  possession  of  the  same  when  said  affidavit  was 
made,  or  that  the  value  in  the  affidavit  stated,  was  inserted  by 
mistake,  the  court  shall  disregard  the  value  as  stated  in  the 
affidavit  and  give  judgment  according  to  the  right  of  possession 
of  said  property  at  the  time  the  affidavit  was  made^^. 

41  Gal.  17.  lb.  312:  43  Gal.  2d3:  45  Gal.  53;  47  Gal.  627;  48  Gal.fi62:  49 
Gal.  807. 

^  4:7fi.  (N.  S.)  T*When  a  demurrer  to  any  pleading  is 
sustained  or  overruled,  and  time  to  amend  or  answer  is  given, 
the  time  so  given  runs  from  the  service  of  notioe  of  the  decis- 
ion or  order74. 
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$  479.  The  defendant  may  be  arrested,  as  faereinaf  ter  pre- 
scribed, in  the  following  cases : 

1.  In  an  action  for  the  recovery  of  money  or  damages  on  a 
cause  of  action  arising  npon  cdntract,  express  or  implied,  when 
the  defendtmt  is  aboni  to  depart  from  the  state  with  intent  to 
defraud  his  creditors ; 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or  prop- 
erty embezzled,  or  fraudulently  misapplied,  or  converted  to 
his  own  use,  by  a  public  officer,  or  an  officer  of  a  corporation, 
or  an  attorney,  factor,  broker,  agent,  or  clerk,  in  the  course  of 
his  employment  as  such,  or  by  any  other  person  in  a  fiduciary 
capacity;  or  forf  misconduct  or  neglect  in  office,  or  in  a  pro- 
fessional employment,  or  for  a  willful  violation  of  duty ; 

3.  In  an  action  to  recover  the  possession  of  personal  prop- 
erty unjustly  detained,  when  the  property,  or  any  part  thereof, 
lias  beent  concealed,  removed,  or  disposed  of,  ^Ho  prevent  its^* 
being  found  or  taken  by  the  sheriff; 

4.  When  the  defendant  has  been  guilty  of  a  fraud  in  con- 
tracting the  debt  or  incurring  the  obligation  for  which  the 
action  is  brought;  or  in  concealing  or  disposing  of  the  prop- 
erty for  the  taking,  detention,  or  conversion  of  which  the 
action  is  brought; 

5.  When  the  defendant  has  removed  or  disposed  of  his  prop- 
erty, or  is  about  to  do  so,  with  intent  to  defraud  his  creditors. 

tThe  word  fraadnlentlyis  omitted. 

$  481.  The  order  may  be  made  whenever  it  appears  to  the 
judge,  by  the  affidavit  of  the  plaintiff,  or  some  other  person, 
that  a  sufficient  cause  of  action  exists,  and  that  the  case  is  one 
of  those  mentioned  in  •$  479.  The  affidavit  must  be  either 
positive  or  upon  information  and  belief;  and  when  upon  in- 
formation and  belief,  it  must  state  the  facts  upon  which  the 
information  and  belief  are  founded.  If  an  order  of  arrest  bo 
made,  the  affidavit  must  be  filed  with  the  clerk  of  the  '^*court'*. 

^  489.  Before  making  the  order,  the  judge  must  require  a 
^Titicn  undertaking  on  the  part  of  the  plaintiff  with  sureties 
?*in  on  amount  to  be  fixed  by  the  judge'*,  which  must  bo  at 
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least  five  hundred  dollars,  to  the  effect  that  the  plaintiff  will 
pay  all  costs  which  may  be  adjudged  to  the  defendant,  and  all 
dunages  which  he  may  sustain  by  reason  of  the  arrest,  ^^if  the 
same  be  wrongful,  or  without  stifflcient  cause?^,  not  exceeding 
the  sum  specified  in  the  undertaking.  The  undertaking  must 
be  filed  with  the  clerk  of  the  court. 

^  494k    The  qualifications  of  bail  are  as  follows : 

1.  Each  of  them  must  be  a  resident  and  householder,  or 
freeholder,  within  the  ^^tate^^; 

2.  Each  must  be  worth  the  amount  specified  in  the  order  of 
the  arrest,  or  the  amount  to  which  the  order  is  reduced,  as 
provided  in  this  chapter,  over  and  above  all  his  debts  and  lia- 
bilities,  exclusive  of  property  exempt  from  execution;  but  the 
judge  or  county  clerk,  on  justification,  may  allow  more  than 
two  sureties  to  justify  severally,  in  amounts  less  than  that 
expressed  in  the  order,  if  the  whole  justification  be  equivalent 
to  that  of  two  sufficient  bail. 

^  503.  A  defendant  arrested  may,  at  any  time  before  the 
THrial  of  the  action,  or  if  there  be  no  trial,  before  the  entry  of 
judgment^*  &pply  to  the  judge  who  made  the  order,  or  tho 
court  in  which  the  action  is  pending,  upon  reasonable  notice, 
to  vacate  tho  order  of  arrest  or  to  reduce  the  amount  of  bail. 
If  the  application  be  made  upon  affidavits  on  the  part  of  the 
defendant,  but  not  otherwise,  the  plaintiff  may  oppose  the 
same  by  affidavits  or  other  proofs,  in  addition  to  those  on 
which  the  order  of  arrest  was  made. 

$  521  of  said  code  is  repealed. 

$  529.  On  granting  an  injunction  the  court  or  judge  must 
require,  except  where  the  people  of  the  state  are  a  party  plain- 
tiff, a  written  undertaking  on  the  part  of  the  plaintiff,  with 
sufficient  sureties,  to  the  effect  that  the  plaint  ff  will  pay  to  the 
party  enjoined  such  damages,  not  exceeding  an  amount  to  be 
specified,  as  such  party  may  sustain  by  reason  of  the  injunc- 
tion, if  the  court  finally  decide  that  the  plaintiff  was  not  enti« 
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tied  thereto.  ^^Within  five  days  after  the  filing  of  the  under- 
taking required,  the  defendant  may  except  to  the  sufficiency  of 
the  Bureties.  If  he  fails  to  do  so,  he  is  deemed  to  haye  waived 
all  objections  to  them.  When  excepted  to,  the  plaintiff's 
sureties,  upon  notice  to  the  defendant  of  not  less  than  two  nor 
more  tlian  five  days,  must  justify  before  a  judge  or  county 
clerk,  in  the  same  manner  as  upon  bail  on  arrest,  and  upon 
failure  to  justify,  or  if  others  in  their  place  fail  to  justify  at 
the  time  and  place  appointed,  the  order  granting  an  injunction 
shaU  be  dissolved?^.  [In  efiect  March  SO,  1874.  ] 
45  Cal.  301. 

$  537.  The  plaintiff,  at  tt^e  time  of  issuing  the  summons, 
or  at  any  time  afterwards,  may  have  the  property  of  the  de- 
fendant attached,  as  security  for  the  satisfaction  of  any  judg- 
ment that  may  be  recovered,  unless  the  defendant  give  security 
to  pay  such  judgment,  as  in  this  chapter  provided,  in  the  fol- 
lowing cases : 

1.  In  an  action  upon  a  contract,  express  or  implied,  for  the 
direct  payment  of  money,  where  the  contract  is  made  or  is 
payable  in  this  state,  and  is  not  secured  by  any  ^^mortgage  or 
lien  upoir  real  or  pei*sonal  property,  or  any  pledge  of  personal 
property'*,  or,  if  '^originally^*  so  secured,  such  security  has, 
7*without  any  act  of  the  plaintiff,  or  the  person  to  whom  the 
security  was  given^*,  become  valueless ; 

2.  In  an  action  upon  a  contract,  express  or  implied,  agamst 
a  defendant  not  residing  in  this  state. 

45Gal.4:49Cal.  529. 

$  538,  The  clerk  of  the  court  must  issue  the  writ  of  attach- 
ment, upon  receiving  an  affidavit  by  or  on  behalf  of  plaintiff, 
showing : 

1.  That  the  defendant  is  indebted  to  the  plaintiff  (specifying 
the  amount  of  such  indebtedness  over  and  above  all  legal  set- 
offs or  counterclaims,)  upon  a  contract  express  or  implied,  for- 
the  direct  payment  of  money,  and  that  such  contract  was  made, 
or  is  payable  in  this  state,  and  that  the  payment  of  the  same 
has  not  been  secured  by  any  mortgage  74or  lien  upon  real  or 
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2.  Willfal  disobedience  or  violation  of  an  order  of  the 
court  requiring  him  to  do  or  forbear  an  act  connected  with 
or  in  the  coarse  of  his  profession,  and  any  violation  of  the 
oath  taken  by  him,  or  of  his  duties  as  such  attorney  and  coun- 
selor; 

8.  Corruptly  and  without  authority  appearing  as  attorney 
for  a  party  to  an  action  or  proceeding ; 

4.   74ijending  his  name  to  be  used  as  attorney  and  counsel  ^  ir 

by  another  person  who  is  not  an  attorney  and  counselor?^. 
In  all  cases  where  an  attorney  is  removed  or  suspended  by 

a  district  court,  the  judgment  or  order  of  removal  or  suspen- 
sion may  be  reviewed  on  appeal,  by  the  supreme  court 

^  $890.  If  an  objection  to  the  sufficiency  of  the  accusation 
74be7*  not  sustained,  the  accused  must  answer  ^^within  such 
time  as  may  be  designated  be  the  court?*. 

$  29d.  Upon  conviction,  in  cases  arising  under  the  first 
subdivision  of  $  287,  the  judgment  of  the  court  must  be  that 
the  name  of  the  party  be  stricken  from  the  roll  of  attorneys 
and  counselors  of  the  court,  and  ^Hhat?*  he  be  precluded  from 
practicing  as  such  attorney  or  counselor  in  all  the  courts  of 
this  state;  and,  upon  conviction  in  cases  under  the  father 
subdivisions^*  of  that  section,  the  judgment  of  the  court  may 
be  according  to  the  gravity  of  the  offense  charged  —  depriva- 
tion of  the  right  to  practice  as  attorney  or  counselor  in  the 
courts  of  this  state,  permanently  or  for  a  limited  period. 

$  817.  When  letters  patentorgrants  of  real  property  issued 
or  made  by  the  people  of  this  state,  are  declared  void  by  the 
determination  of  a  competent  court, t  an  action  for  the  recovery 
of  the  property  so  conveyed  may  be  brought,  either  by  the 
people  of  the  state,  or  by  any  subsequent  patentee  or  grantee 
of  ^e  proporty,  his  heirs  or  assigns,  within  five  years  after 
such  determination,  but  not  after  that  period. 

$  336.    Within  five  years: 
.1.    An  action  upon  a  judgment  or  decree  of  any  court  of  the 
United  States  or  of  any  state  within  the  Uniied  States; 
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2.    ^4An  action  for  mesne  profits  of  real  propertj74. 

^  337.     Within  four  years : 

An  action  upon  anycontii^t,  obligation,  or  liability,  founded 
upon  an  instrument  in  writing  74execut6d  in  this  state't-i. 
42  Cal.  169,  lb.  493 ;  43  CaL  185. 

$339.     Within  two  years: 

1.  An  action  upon  a  contract,  obligation,  or  liability,  not 
founded  upon  an  instrument  of  writing,  or  74founded  upon  an 
instrument  of  writing  executed  out  of  the  state  <4 

2.  An  action  against  a  sheriff,  coroner,  or  constable,  upon  a 
liability  incurred  by  the  doing  of  an  act  in  his  official  capacity, 
and  in  virtue  of  his  office,  or  by  the  omission  of  an  official 
duty,  including  the  non-payment  of  money  collected  upon  an 
execution.  Bat  this  subdivision  does  not  apply  to  an  action 
for  an  escape ; 

3.  An  action  to  recover  dMnages  for  the  death  of  one  caused 
by  the  wrongful  act  Ika  neglect'^  of  another. 

^  340.    Within  one  year : 

1.  An  action  upon  a  statute  for  a  penalty  or  forfeiture, 
when  the  action  is  given  to  aa  individual,  or  to  an  individual 
and  the  state,  except  when  the  statute  imposing  it  prescribes  a 
different  limitation ; 

2.  An  action  upon  a  statute  ''^r  upon  an  undertaking  in  a 
criminal  action7<^  for  a  forfeiture  or  penalty  to  the  people  of 
the  state ; 

8.  An  action  for  libel,  slander,  assault,  battery,  false  im- 
prisonment 7*or  seduction  ;'^^ 

4.  An  action  against  a  sheriff  or  other  officer  for  the  escape 
of  a  prisoner  arrested  or  imprisoned  on  civil  process ; 

5.  7*An  action  against  a  municipal  corporation  for  damages 
or  injuries  to  property  caused  by  a  mob  or  riot.w  [Took 
offect  January  27, 1876.] 
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3.    By  oral  consent,  in  open  court,  entered  in  the  minnte&t 

^  639.  Upon  the  trial  of  a  question  of  fact  by  the  court,  its 
decision  must  be  given  in  writing  and  filed  with  the  clerk 
within  v^thirty  days?^  after  the  cause  is  submitted  for  decision.f 

)i635  of  the  code  of  oivil  procedure  is  hereby  repealed.  [In  e£fee& 
April  3, 1876.] 

^  640.  An  exception  is  an  objection  upon  a  matter  of  law 
to  a  decision  ^<imade,  either  before  or  after  judgment,  by  a 
court,  tribunal,  judge,  or  other  judicial  officer'^',  in  an  action 
or  proceeding.  The  exception  must  be  taken  at  the  time  the 
decision  is  made,  except  as  provided  in  $  647.  [Approved 
April  3, 1876— in  effect  June  1, 187<>.] 

(  647,  T^he  verdict  of  the  jury,  the  final  decision  in  an 
action  or  proceeding,  an  interlocutory  order  or  decision, 
finally  determining  the  rights  of  the  parties,  or  some  of  them; 
an  order  or  decision  from  which  an  appeal  may  be  taken;  an 
order  sustaining  or  overruling  a  demurrer,  allowing  or  refu«* 
ing  to  allow  an  amendment  to  a  pleading,  striking  out  a  plead- 
ing or  a  portion  thereof,  refusing  a  continuance;  an  order 
made  upon  ex  parte  opplicaticn,  and  an  order  or  deci-ion 
made  in  the  absence  of  a  party,  are  deemed  to  have  been  ex- 
cepted to^".    (Approved  April  &— in  effect  June  1, 1876.  ] 

$  648,  No  particular  form  of  exception  is  required,  but 
when  the  exception  is  to  the  verdict  or  decision,  upon  the 
ground  of  the  insufficiency  of  the  evidence  to  justify  it^  the 
objection  must  specify  the  particulars  in  which  such  evidence 
is  alleged  to  be  insufficient.  The  objection  must  be  stated 
with  so  much  of  the  evidence  or  other  matter  as  is  necessary 
to  explain  it,  and  no  more.  "^^Only  the  substance  of  the  re- 
porter's notes  of  the  evidence  shall  bo  stated..  Documents  on 
file  in  the  action  or  proceeding  may  bo  copied,  or  the  sub- 
stance thereof  stated,  or  a  reference  thereto,  sufficient  to  iden- 
tify them,  may  be  made.'>  [Approved  April  3, 187.6 — ^in  effect 
Junel,  1876.1 

^lCal.2gS:42  0al.444. 
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$  649.  16^  bill  containing  the.  exception  to  any  decision 
may  be  presented  to  the  court  or  judge  for  settlement,  at  the 
time  the  decision  is  made,  and  after  having  been  settled,  shall 
be  signed  by  the  judge  and  filed  with  the  clerk.  When  the 
decision  excepted  to  is  made  by  a  tribunal  other  than  a  court, 
or  by  a  judicial  officer,  the  bill  of  exceptions  shall  be  pre- 
sented to,  and  settled  and  signed  by  such  tribunal  or  officer.'^^^ 
[Approved  April  3— in  effect  June  1, 1876.] 


$  650.    TiWhen  a  party  desires  to  have  exceptions  taken  at 
a  trial  settled  in  a  bill  of  exceptions,  he  may,  within  ten  days 
after  the  entry  of  judgment,  if  the  action  were  tried  with  a 
jury,  or  after  receiving  notice  of  the  entry  of  judgment,  if  the 
action  were  tried  without  a  jury,  or  such  further  time  as  the 
court  in  which  the  action  is  pending,  or  a  judge  thereof,  may 
allow,  prepare  the  draft  of  a  bill,  and  serve  the  same,  or  a 
copy  thereof,  upon  the  adverse  party.    Such  draft  must  con- 
tain all  the  exceptions  taken  upon  which  the  party  relies. 
Within  ten  days  after  such  service  the  adverse  party  may 
propose  amendments  thereto,  and  serve  the  same,  or  a  copy 
thereof,  upon  the  other  party.    The  proposed  bill  and  amend- 
ments must,  within  ten  days  thereafter,  be  presented  by  the 
party  seeking  the  settlement  of  the  bill,  to  the  judge  who  tried 
or  heard  the  case,  upon  five  diiys  notice  to  the  adverse  partv, 
or  be  delivered  to  the  clerk  of  the  court  for  the  judge.    When 
received  by  the  clerk  he  must  immediately  deliver  them  to  the 
judge,  if  ho  be  in  the  county;  if  he  be  absent  from  the  county, 
and  either  party  desire  the  papers  to  be  forwarded  to  the 
judge,  the  clerk  must,  upon  notice  in  writing  of  such  party,  ; 
immediately  forward  them  by  mail,  or  other  safe  channel;  if 
not  thus  forwarded,  the  clerk  must  deliver  them  to  the  judge 
immediately  after  his  return  to  the  couniy.    When  received 
from  the  clerk,  the  judge  must  designate  the  time  at  which  he 
will  settle  the  bill,  and  the  clerk  must  immediately  notify  the 
parties  of  such  designation.   At  the  time  designated,  the  judge 
must  settle  the  bill.    If  the  action  was  tried  before  a*referee« 
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the  prox>Ofled  bill,  ^th  the  amendments,  if  any,  must  be  pre- 
sented to  Buch  referee  for  settlement  within  ten  d&ys  after 
service  of  the  amendments,  upon  notice  of  five  days  to  the 
adverse  party,  and  thereupon  the  referee  shall  settle  the  bill. 
If  no  amendments  are  served,  or  if  served  arc  allowed,  the 
proposed  bill  may  be  presented,  with  ^e  amendments,  if  any, 
to  the  jndge  or  referee,  for  settlement,  without  notice  to  the 
adverse  party.  It  is  the  duty  of  the  Judge  or  referee,  in  set- 
tling the  bill,  to  strike  out  of  it  all  redundant  and  useless 
matter,  so  that  the  exceptions  may  be  presented  as  briefly  as 
possible.  When  settled,  the  bill  must  be  signed  by  the  judge 
or  referee,  with  his  certificate  to  the  effect  that  the  same  is 
allowed,  and  shall  then  be  filed  with  the  clerk^^. 
49  Cal.  fill ;  49  Gal.  266:  47  Oal.  64. 

(  651«  '^Exceptions  to  any  decision  made  after  judgment 
may  be  presented  to  the  judge  at  the  time  of  such  decision, 
and  be  settled  or  noted,  as  provided  in  $  649,  and  a  bill  thereof 
may  be  presented  and  settled  afterwards,  as  provided  in  $  G50, 
and  within  like  periods  after  entry  of  the  order,  upon  appeal 
from  which  such  decision  is  reviewable'^. 

49  Cal.  266. 

■ 

(  658.  wWhen  the  decision  excepted  to  was  made  by  any 
judicial  officer  other  than  a  judge,  the  bill  of  exceptions  shall 
be  presented  to  such  judicial  officer  and  be  settled  and  signed 
by  him,  in  the  same  manner  as  it  is  required  to  be  presented 
to,  settled,  and  signed  by  a  court  or  judge.  A  judge  or  judi- 
cial officer  may  settle  and  sign  a  bill  of  exceptions  after  aa 
well  as  before  he  ceapcs  to  be  such  judige  or  judicial  officer. 
If  such  judge  or  judicial  officer,  before  the  bill  of  exceptions  is 
settled,  dies,  is  removed  from  office,  becomes  disqualified,  is 
absent  from  the  state,  or  refuses  to  settle  the  bill  of  excep- 
tions, or  if  no  mode  is  provided  by  law  for  the  settlement  of 
the  same,  it  shall  be  settled  and  certified  in.  such  manner  as 
the  supreme  court  may  by  its  orders  or  rules  direct.  Judges, 
judicial  officers,  and  the  supreme  conrt  shall  respectively  pos- 
sess the  same  power,  in  settling  and  certifying  statements,  as 
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is  by  this  section  conferred  upon  them  in  settling  and  certi- 
fying  bills  of  exoeptions^^.  [Approved  April  3 — ^in  effect  June 
1,  1876.  J 

$  658,  T^Yj^en  the  application  is  made  for  a  cause  mentionc d 
in  the  first,  second,  third  and  fourth  subdiTisions  of  the  last 
section,  it  must  be  made  upon  affidavits;  for  any  other  cause 
it  may  be  made,  at  the  option  of  the  moving  pai'ty,  either 
upon  the  minutes  of  the  court,  or  a  bill  of  exceptions,  or  a 
statement  of  the  case,  prepared  as  hereinafter  provided^^. 

47Cal.fi8. 

« 

$  659.  74The  party  intending  to  move  for  a  new  trial  must, 
within  ten  days  after  lIxO  verdict  of  the  jury,  if  the  action 
were  tried  by  a  jury,  or  after  notice  of  the  decision  of  the  court 
or  referee,  if  the  action  were  tried  without  a  jury,  file  with  the 
clerk  and  serve  upon  the  adverse  party  a  notice  of  his  inten- 
tion, dcbignatin.q  the  grounds  upon  which  the  motion  will  be 
made,  and  whether  the  same  will  be  made  upon  affidavits  or 
the  minutes  of  the  court,  or  a  bill  of  exceptions,  or  a  state- 
ment of  the  case : 

1.  If  the  motion  is  to  be  made  upon  affidavits,  the  moving 
party  must,  within  ten  days  after  serving  the  notice,  or  such 
further  time  as  the  court  in  which  the  action  is  pending,  or  a 
judge  thereof,  may  allow,  file  such  affidavits  with  the  clerk, 
and  serve  a  copy  upon  the  adverse  party,  who  shall  have  ten 
dayn  to  file  counter  affidavits,  a  copy  of  which  must  be  served 
upon  the  moving  party ; 

2.  If  the  motion  is  to  be  made  upon  a  bill  of  exceptions 
and  no  bill  has  already  been  settied  as  hereinbefore,  provided, 
the  movii.g  party  shall  have  the  same  time  after  service  of  the 
notice  to  pre  [tare  and  obtain  a  settlement  of  a  bill  of  excep- 
tions as  is  provided  after  the  entry  of  judgment,  or  after 
receiving  notice  of  such  entry  by  $  650,  and  the  bill  shall  be 
prepared  and  settled  in  a  similar  manner.  If  a  bill  of  excep- 
tions has  been  already  settied  and  filed,  when  the  notice  of 
motion  is  given,  such  bill  shall  be  used  on  the  motion ; 
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8.  If  the  motion  is  to  be  made  upon  a  statement  of  the  case, 
the  moving  party  mnst,  within  teir  days  after  servioe  of  the 
notice,  or  such  further  time  as  the  court  in  which  the  action  is 
pending,  or  the  judge  thereof,  may  allow,  prepare  a  draft  of 
the  statement,  and  serve  the  same,  or  a  copy  thereof,  upon  the 
adverse  party.  If  such  proposed  statement  be  not  agreed  to 
by  the  adverse  party,  he  must,  within  ten  days  thereafter,  pre- 
pare amendments  thereto,  and  serve  the  same,  or  a  copy 
thereof,  upon  the  moving  party.  If  the  amendments  be 
adopted,  the  statement  shall  be  amended  accordingly,  and  then 
presented  to  the  judge  who  tried  or  heard  the  cause,  for  settle- 
ment, or  be  delivered  to  the  clerk  of  the  court  for  the  judge. 
If  not  adopted,  ihe  proposed  statement  &nd  amendments  shall, 
within  ten  days  thereafter,  be  presented  by  the  moving  party 
to  the  judge,  upon  five  days  notice  to  the  adverse  party,  or  de- 
livered to  the  clerk  of  the  court  for  the  judge ;  and  thereupon 
the  same  proceedings  for  the  settlement  of  the  statement  shall 
bo  taken  by  the  parties,  and  clerk,  and  judge,  as  are  required 
for  the  settlement  of  bills  of  exception  by  $  650.  If  the  action 
was  heard  by  a  referee,  the  same  proceedings  shall  be  had  for 
the  settlement  of  the  statement  by  him  as  are  required  by  that 
section  for  the  settlement  of  biUs  of  exception  by  a  referee. 
If  no  amendments  are  served  within  the  time  designated,  or.  if 
served,  are  allowed,  the  proposed  statement  and  amendments, 
if  any,  may  be  presented  to  the  judge  or  referee,  for  settle- 
ment, without  notice  to  the  adverse  party.  When  the  notice 
of  the  motion  designates,  as  the  ground  t}f  the  motion,  the  in- 
sufficiency of  the  evidence  to  justify  the  verdict  or  other  decis- 
ion, the  statement  shall  specify  the  particulars  in  which  such 
evidence  is  alleged  to  be  insufficient.  When  the  notice  desig- 
nates, as  the  ground  of  the  motion,  errors  in  law  occurring  at 
the  trial,  and  excepted  to  by  the  moving  party,  the  statement 
shall  specify  the  particular  errors  upon  which  the  party  will 
rely.  If  no  such  specifications  be  made,  the  statement  shall 
bo  disregarded  on  the  hearing  of  the  motion.  It  is  the  duty 
of  the  judge  or  referee,  in  settling  the  statement,  to  strike  out 
of  it  all  redundant  and  useless  matter,  and  to  make  the  state- 
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ment  trnly  repres^it  the  case,  notwitiiBtandmg  the  assent  of 
the  parties  to  such  rednndant  or  useless  matter,  or  to  any  inac- 
curate statement.  When  Settled,  the  statement  shall  be  signed 
by  the  judge  or  refeiree,  with  his  certificate  to  the  effect  that 
the  same  is  allowed,  and  «hall  then  be  filed  with  the  clerk ; 

4.  When  the  motion  is  to  be  made  upon  the  minutes  of  the 
court,  and  the  ground  of  the  motion  is  the  insufficiency  of  the 
eyidence  to  justify  the  verdict  or  other  decision,  the  notice  of 
motion  must  specify  tbe  particQlars  in  which  the  evidence  is 
alleged  to  be  insnfficient ;  and,  if  the  ground  of  the  motion  be 
errors  in  law  occurring  at  the  trial,  and  excepted  to  by  the 
moving  party,  the  notice  must  specify  the  particular  errors 
upon  which  the  party  will  rely.  If  the  notice  do  not  contain 
the  specifications  here  indicated,  when  the  motion  is  made  on 
the  minutes  of  the  court,  ibe  motion  must  be  denied'^. 

43Cal.487;490fcL659. 

Sabdivison  8.    41  CaL  515 ;  42  Oal.  111.  237 ;  49  Cal.  820 ;  44  Cal.  210. 
Settl«ment  of  statement.    41  Cal,  381 :  44  Cal.  210, 246. 
Specification  of  errors.    41  Cal.  299;  42  Cal.  139;  43  Cal.  274,  396,  423; 
44  Cal.  214, 246. 2B4. 

^  660.  74Tixe  application  for  a  new  trial  shall  be  heard  at 
the  earliest  practicable  period  after  notice  of  the  motion,  if  the 
motion  is  to  be  heard  upon  the  minuter  of  the  court,  and  in 
other  cases,  after  the  affidavits,  bill  of  exceptions,  or  statement, 
as  the  case  may  be,  are  filed,  and  may  be  brought  to  a  hearing 
upon  motion  of  either  party.  On  such  hearing  reference  may 
be  had  in  all  cases  to  the  pleadings  and  orders  of  the  court  on 
file,  and  when  the  motion  is  made  on  the  minutes,  reference 
may  also  be  had  to  any  depositions,  documentary  evidence,  and 
phonographic  report  of  the  testimony  on  flle?^. 

42Cal.  362;47CaL645. 

^  661.  74The  judgment  roll  and  the  affidavits,  or  bill  .of 
exceptions,  or  statement,  as  the  case  may  be,  used  on  the 
hearing,  witH  a  copy  of  the  order  made,  shall  constitute  the 
record  to  be  used  on  appeal  from  the  order  granting  or  refus- 
ing a  new  trial,  unless  the  motion  be  made  on  the  minutes  of 
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tlio  court,  and  in  that  case  the  judgment  roll  and  a  statement 
to  bo  subsequently  prepared,  with  a  copy  of  the  order  shall 
constitute  the  record  on  appeal.  Such  subsequent  statement 
shall  be  proposed  by  the  party  appealing,  or  intending  to  ap- 
peal, within  ten  days  after  the  entry  of  the  order*  or  such  fur- 
ther time  as  the  court  in  which  the  action  is  pending,  or  a  jud<^e 
thereof,  may  allow,  and  the  same  or  a  copy  thereof  be  served 
upon  the  advci*8e  party,  who  shall  have  ten  days  thereafter  to 
prepare  amendments  thereto,  and  serve  the  same,  or  a  copy 
thereof,  upon  the  party  appealing,  or  intending  to  appeal ;  and 
thereafter  proceedings  shall  be  had,  and  within  like  periods, 
for  the  settlement  of  the  statement  as  provided  by  $  659,  but 
the  statement  shall  only  contain  the  grounds  argued  before  the 
court  for  a  new  trial,  and  so  much  of  the  evidence  or  other 
matter  as  may  be  necessary  to  explain  them ;  and  it  shall  be 
the  duty  of  the  judge  to  exclude  all  other  evidence  or  matter 
from  the  statement^^. 

46  Cal.  4 ;  47  Gal.  164, 427 ;  49  Oal.  241. 

$  663,  (N.  S.)  WThe  verdict  of  a  jury  may  also  be  va- 
cated, and  a  new  trial  granted  by  the  court  in  which  the  action 
is  pending,  on  its  own  motion,  without  the  application  of  either 
of  the  parties,  when  there  has  been  such  a  plain  disregard  by 
the  jury  of  the  instructions  of  the  court,  or  the  evidence  in 
the  case,  as  to  satisfy  the  court  that  the  verdict  was  rendered 
under  a  misapprehension  of  such  instructions,  or  under  the 
influence  of  passion  or  prejudice.  The  order  of  the  court 
may  bo  reviewed  on  appeal  in  the  same  manner  as  orders  made 
on  motions  for  a  new  trial,  and  a  statement  to  be  used  on  such 
appeal  may  be  prepared  in  the  same  manner  as  statements 
after  a  motion  is  heard  upon  the  minutes  of  the  court,  as  pro- 
vided in  $661^. 

$  668,  (N.  S.)  wwhen  the  action  is  tried  by  adistrict  judge 
in  his  district,  out  of  the  county  of  his  residence,  the  motion 
for  a  new  trial  may,  upon  the  consent  of  parties,  be  brought 
to  a  hearing  before  such  judge  at  chambers,  or  in  open  court, 
in  the  county  of  his  residence,  or  in  any  other  county^^. 
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^  670.  Immediately  after  entering  the  judgment  the  clerk 
must  attach  together  and  file  the  following  papers,  which  con- 
stitute the  judgment  roll : 

1.  In  case  the  comp'aint  be  not  answered  by  any  defend- 
ant, the  summons,  with  th ;  affidavit  or  proof  of  service,  and 
the  complaint,  witii  a  memorandum  endorsed  thereon  that 
the  default  of  the  defendant  iti  not  answering  was  entered, 
xmd  a  copy  of  tho  judgment; 

2.  In  all  other  casps,  the  pleadings,  ^a  copy  of  the^*  verdict 
of  the  jury,  or  finding  of  tho  court, t  or  referee,  Wall  bills  of 
exceptions  taken  and  filed^,  and  a  copy  of  uny  order  made  on 
demurrer,  or  relating  to  a  change  of  parties,  and  a  copy  of 
the  judgment.  <^If  there  are  two  or  more  defendants  in  the 
action  and  any  one  of  them  has  allowed  judgment  to  pass 
against  him  by  default,  the  summons,  with  proof  of  its  service 
upon  such  defendant,  must  also  be  added  to  the  other  papers 
mentioned  in  this  subdivision.'^*    [Took  effect  March  9,  IS76.  ] 

"  All  bills  of  exoeptionA  taken  and  filed  "  watf  omitted  from  amend- 
ment of  1874,  and  inserted  a^ain  in  that  of  187& 
47CaL64l:49Cal.S06. 

$  671.  Immediately  after  filing  the  judgment  roll,  the 
clerk  must  make  the  proper  entries  of  the  judgment,  under 
appropriate  heads,  in  the  docket  kept  by  him;  and  from  the 
time  the  jadgment  is  docketed  it  becomes  a  lien  upon  all  the 
real  property  of  the  judgment  debtor  not  exempt  from  execu- 
tion in  the  county,  owned  by  him  at  the  time,  or  which  he  may- 
afterwards  acquire,  until  the  lien  ^4cea8e87*.  The  lien  con- 
tinues for  two  years,  unless  the  '^enforcement  of*  the  judg- 
ment be  '^stayed  on  appeal  by  the  execution  of  a  sufficient 
undertaking,  as  provided  in  this  code,  in  which  case  the  lieu 
of  tho  judgment  ceases^*. 

42  OaL  372 ;  46  Cal.  656 ;  49  GaL  194. 

$  695.  Satisfaction  of  a  judgment  may  be  entered  in  the 
clerk's  docket  upon  an  execution  returned  satisfied,  or  upon  an 
acknowledgment  of  satisfaction  filed  with  the  clerk,"  made  in 
the  manner  of  an  acknowledgment  of  a  conveyance  of  real 
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tho  court,  and  in  th&t  case  the  judgment  roll  and  a  Btalement 
to  bo  Bubsequently  prepared,  with  a  copy  of  the  order  shidl 
constitute  the  record  on  appeal.    Such  subsequent  statement 
shall  be  proposed  by  the  party  appealii^,  or  intending  to  ap- 
peal, within  ten  days  after  the  entry  of  the  order»  or  aneh  fur- 
ther time  as  the  court  in  which  the  action  is  pending,  or  n  jnd^e 
thereof,  may  allow,  and  the  same  or  a  copy  thereof  be  serred 
upon  the  adverse  party,  who  shall  have  ten  days  thereafter  to 
prepare  amendments  thereto,  and  serve  the  same,  or  a  copy 
thereof,  upon  the  party  appealing,  or  intendijig  to  appeal ;  and 
thereafter  proceedings  shidl  be  had,  and  within  like  periods, 
for  the  setUement  of  the  statement  as  provided  by  $  659,  but 
the  statement  shall  only  contain  the  grounds  argued  before  the 
coui't  for  a  new  trial,  and  so  much  of  the  evidence  or  other 
matter  as  may  be  necessary  to  explain  them ;  aiid  it  sball  be 
the  duty  of  the  judge  to  exclude  all  other  evidence  or  matter 
from  the  statement^^. 

46  Cal.  4 :  47  Cal.  161, 427 ;  49  Oal.  241. 

$  669.  (N.  S.)  **The  verdict  of  a  jury  may  also  be  va- 
cated, and  a  new  trial  granted  by  the  court  in  which  the  action 
is  pending,  on  its  own  motion,  without  the  application  of  either 
of  the  parties,  when  there  has  been  such  a  plain  disregard  by 
the  jury  of  the  instructions  of  the  court,  or  the  evidence  in 
the  case,  as  to  satisfy  the  court  that  the  verdict  was  rendered 
under  a  misapprehension  of  such  instructions,  or  under  the 
influence  of  passion  or  prejudice.  The  order  of  the  court 
may  be  reviewed  on  appeal  in  the  same  manner  as  orders  made 
on  motions  for  a  new  trial,  and  a  statement  to  be  used  on  such 
appeal  may  be  prepared  in  the  same  manner  as  statements 
after  a  motion  is  heard  upon  the  minutes  of  the  court,  as  pro- 
vided in  $661". 

$  663.  (N.  S.)  "When  the  action  is  tried  by  adistrict  judge 
in  his  district,  out  of  the  county  of  his  residence,  the  motion 
for  a  new  trial  may,  upon  the  consent  of  parties,  be  brought 
to  a  hearing  before  such  judge  at  chambers,  or  in  oi)en  oourt> 
in  the  county  of  his  residence,  or  in  any  other  counly". 
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^  670,  Immediately  after  entering  the  judgment  the  clerk 
must  attach  together  and  file  the  following  papers,  which  con- 
stitute the  judgment  roll: 

1.  In  case  the  comp'aint  be  not  answered  by  any  defend- 
ant, the  summons,  with  th  ;  affidavit  or  proof  of  service,  and 
the  complaint,  with  a  memorandum  endorsed  thereon  that 
the  default  of  the  defendant  iti  not  answering  was  entered, 
xmd  a  copy  of  the  judgment ; 

2.  In  all  other  casf  s,  the  pleadings.  '*a  copy  of  the^*  verdict 
of  the  jury,  or  finding  of  the  court, t  or  referee,  Wall  bills  of 
exceptions  taken  and  filed'^,  and  a  copy  of  any  order  made  on 
demurrer,  or  relating  to  a  change  of  parties,  and  a  copy  of 
the  judgment.  ^^If  there  are  two  or  more  defendants  in  the 
action  and  any  one  of  them  has  allowed  judgment  to  pass 
against  him  by  default,  the  summons,  with  proof  of  its  service 
upon  such  defendant,  must  also  be  added  to  the  other  papers 
mentioned  in  this  subdivision.'^^    [Took  effect  March  9, 1S76.  ] 

"  AH  bills  of  exceptions  takea  and  filed  "  was  omitted  from  amend- 
ment of  1874,  and  inserted  a^ain  in  that  of  1S76. 
47Cal.64l:49Cal.a08. 

$  671.  Immediately  after  filing  the  judgment  roll,  the 
clerk  must  make  the  proper  entries  of  the  judgment,  under 
appropriate  heads,  in  the  docket  kept  by  him;  and  from  the 
time  the  judgment  is  docketed  it  becomes  a  lien  upon  all  the 
real  property  of  tlie  judgment  debtor  not  exempt  from  execu- 
tion in  the  county,  owned  by  him  at  the  time,  or  which  he  mayi 
afterwards  acquire,  until  the  lien  '*cea8es7*.  The  lien  con- 
tinues for  two  years,  unless  the  '^enforcement  oV*  the  judg- 
ment be  '^stayed  on  appeal  by  the  execution  of  a  sufficient 
undertaking,  as  provided  in  this  code,  in  which  case  the  lien 
of  the  judgment  ceaaes". 

42  CaL  372 ;  46  Cal.  656;  49  OaL  194. 

^  695.  Satisfaction  of  a  judgment  may  be  entered  in  the 
clerk's  docket  upon  an  execution  returned  satisfied,  or  upon  an 
acknowledgment  of  satisfaction  filed  with  the  clerk;  made  in 
the  manner  of  an  acknowledgment  of  a  conveyance  of  real 
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the  court,  and  in  that  case  the  judgment  roll  and  a  statement 
to  bo  subsequently  prepared,  with  a  copy  of  the  order  shall 
constitute  the  record  on  appeal.  Such  subsequent  statement 
shall  be  proposed  by  the  party  appealii^g,  or  intending  to  ap- 
peal, within  ten  days  after  the  entry  of  &6  order»  or  such  fnr- 
ther  time  as  the  court  in  which  the  action  is  pending,  or  a  jud^e 
thereof,  may  allow,  and  the  same  or  a  copy  thereof  be  serred 
upon  the  adverse  party,  who  shall  have  ten  days  thereafter  to 
prepare  amendments  thereto,  and  serve  the  same,  or  a  copy 
thereof,  upon  the  party  appealing,  or  intendmg  to  appeal ;  and 
thereafter  proceedings  shall  be  had,  and  within  like  periods, 
for  the  settlement  of  the  statement  as  provided  by  $  659,  but 
the  statement  shall  only  contain  the  grounds  ai^n^^d  before  the 
court  for  a  new  trial,  and  so  much  of  the  evidence  or  other 
matter  as  may  be  necessary  to  explain  them ;  aiid  it  shall  be 
the  duty  of  the  judge  to  exclude  all  other  evidence  or  matter 
from  the  statement^^. 

46  Cal.  4 ;  47  Gal.  164, 427 ;  49  Oal.  241. 

$  669.  (N.  S.)  '*The  verdict  of  a  jury  may  also  be  va- 
cated, and  a  new  trial  granted  by  the  court  in  which  the  action 
is  pending,  on  its  own  motion,  without  the  application  of  either 
of  the  parties,  when  there  has  been  such  a  plain  disregard  by 
the  jury  of  the  instructions  of  the  court,  or  the  evidence  in 
the  case,  as  to  satisfy  the  court  that  the  verdict  was  rendered 
under  a  mi^^apprehension  of  such  instructions,  or  under  thd 
influence  of  passion  or  prejudice.  The  order  of  the  court 
may  be  reviewed  on  appeal  in  the  same  manner  as  orders  made 
on  motions  for  a  new  trial,  and  a  statement  to  be  used  on  such 
appeal  may  be  prepared  in  the  same  manner  as  statements 
after  a  motion  is  heard  upon  the  minutes  of  the  court,  as  pro- 
vided in  $661". 

$  668,  (N.  S.)  »*When  the  action  is  tried  by  adistrict  judge 
in  his  district,  out  of  the  county  of  his  residence,  the  motion 
for  a  new  trial  may,  upon  the  consent  of  parties,  be  brought 
to  a  hearing  before  such  judge  at  chambers,  or  in  open  court> 
in  the  county  of  his  residence,  or  in  any  other  county". 
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^  670.  Immediately  afler  entering  the  judgment  the  clerk 
mnst  attach  together  and  file  the  following  papers,  which  con- 
stitute the  judgment  roll: 

1.  In  case  the  comp'aint  be  not  answered  by  any  defend- 
ant, the  summons,  with  th ;  affidavit  or  proof  of  service,  and 
the  complaint,  with  a  memorandum  endorsed  thereon  that 
the  default  of  the  defendant  ia  not  answering  was  entered, 
And  a  copy  of  tho  judgment ; 

2.  In  all  other  casrs,  the  pleadings,  7*a  copy  of  the^*  verdict 
of  the  jury,  or  finding  of  the  court,t  or  referee,  Wall  bills  of 
exceptions  taken  and  filed'*,  and  a  copy  of  any  order  made  on 
demurrer,  or  relating  to  a  change  of  parties,  and  a  copy  of 
the  judgment.  7^If  there  are  two  or  more  defendants  in  the 
action  and  anyone  of  them  has  allowed  judgment  to  pass 
against  him  by  default,  the  summons,  with  proof  of  its  service 
iiX)on  such  defendant,  must  also  be  added  to  the  other  papers 
mentioned  in  this  subdivision.?^    [Took  effect  March  9, 1S76.  ] 

"  AH  bills  of  exceptions  taken  and  filed  "  was  omitted  from  amend- 
ment of  1874,  and  inserted  affain  in  that  of  187d. 
47Oal.64l:49Cal.308. 

$  671.  Immediately  after  filing  the  judgment  roll,  the 
clerk  must  make  the  proper  entries  of  the  judgment,  under 
appropriate  heads,  in  the  docket  kept  by  him;  and  from  the 
time  the  judgment  is  docketed  it  becomes  a  lien  upon  all  the 
real  property  of  the  judgment  debtor  not  exempt  from  execu- 
tion in  the  county,  owned  by  him  at  the  time,  or  which  he  may. 
afterwards  acquire,  until  the  lien  '^ceases?*.  The  lien  con- 
tinues for  two  years,  unless  the  '^enforcement  or*  the  judg- 
ment be  "^^stayed  on  appeal  by  the  execution  of  a  sufi&cient 
undertaking,  as  provided  in  this  code,  in  which  case  the  lieu 
of  tho  judgment  ceases". 

42  Cal.  372 ;  46  Cal.  656 ;  49  CaL  194. 

$  695.  Satisfaction  of  a  judgment  may  be  entered  in  the 
clerk's  docket  upon  an  execution  returned  satisfied,  or  upon  an 
acknowledgment  of  satisfaction  filed  with  the  clerk;  made  in 
the  manner  of  an  acknowledgment  of  a  conveyance  of  real 
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property,  by  the  judgment  creditor,  "f^or  by  his  indorfiemeDt 
on  tiie  face,  or  on  the  margin  of  the  record  of  the  judgment'^, 
or  by  the  attorney,  unleBS  a  revocation  of  his  authority  is  filed. 
Whenever  a  judgment  is  satisfied  in  fact,  otherwise  than  upon 
an  execution,  the  party  or  attorney  must  give  such  acloiowl- 
edgment,  ^^r  make  such  indorsement'^,  and  upon  motion,  the 
court  may  compel  it,  or  may  order  the  entry  of  satiafoction  to 
be  made  without  it. 

$  684;.  74'^hen  the  judgment  is  for  money,  or  the  possession 
of  real  or  personal  property,  the  same  may  be  enforced  by  a 
writ  of  execution;  and  if  the  judgment  direct  that  the  defend- 
ant be  arrested,  the  execution  may  issue  against  the  person  of 
the  judgment  debtor  after  the  return  of  an  execution  against 
his  property  unsatisfied  in  whole  or  part;  when  the  judgment 
requires  the  sale  of  property,  the  same  may  be  enforced  by  a 
writ  reciting  such  judgment,  or  the  material  parts  thereof,  and 
directing  the  proper  officer  to  execute  the  judgment,  by  making 
the  pale  and  applying  the  proceeds  in  conformity  therewith; 
when  the  judgment  requires  the  performance  of  any  other  act 
than  as  above  designated,  a  certified  copy  of  the  judgment  may 
bo  served  upon  the  party  against  whom  the  same  is  rendered* 
or  XLpon  the  person  or  officer  required  thereby  or  by  law  to  obey 
the  same,  and  obedience  thereto  may  be  enforced  by  the 
court**.  ^ 

$  690,  The  following  property  is  exempt  from  execution, 
except  as  herein  otherwise  specially  provided : 

1.  Chairs,  tables,  desks  and  books,  to  the  yalue  of  two 
hundred  dollars,  belonging  to  the  judgment  debtor ; 

2.  Necessary  household,  table  and  kitchen  furniture  be- 
longing to  the  judgment  debtor,  including  one  sewing  machine ,  t 
stoves,  stove-pipes  and  stove  furniture,  wearing  apparel,  beds, 
bedding,  and  bedsteads,  provisions  actually  provided  for  indi- 
vidual or  family  use,  sufficient  for  76three7<>  months,  T6and  three 
cows  and  their  sucking  calv^,  four  hogs  with  their  sucking 
pigs,  and  food  for  such  cows  and  hogs  for  one  montli^^. 
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8.  The  farming  utensils  or  implements  of  husbandry  of  the 
judgment  debtor;  also,  two  oxen,  or  two  horses,  or  two  mules, 
and  their  barno-s,  one  cart  or  wagon,  and  food  for  such  cxen, 
horses,  or  mules,  for  one  month;  also,  all  seed,  grain,  or  vege- 
tables actually  provided,  reserved,  or  on  hand  for  the  pur- 
pose of  planting  or  sowing  at  any  time  within  the  ensuing  six 
months,  not  exceeding  in  value  the  sum  of  two  hundred  dol- 
lars ; 

4.  The  tools  or  implements  of  a  mechanic  or  artisan,  neces- 
sary to  carry  on  his  trade;  the  notarial  seal,  records  76and 
office  furniture^*  of  a  notary  public;  the  instruments  and  chest 
of  a  surgeon,  physician,  surveyor,  or  dentist,  necessary  to  the 
exercise  of  their  profession,  with  their  professional  libraries 
7<and  necessary  office  fumiture?^;  the  professional  libraries  of 
attorneys,  judges,  ministers  of  the  gospel,  7<editors,  school 
teachers  and  music  teachers,  and  their  nec.ssary  office  furni- 
ture; also,  the  musical  instruments  of  music  teachers  actually 
used  by  them  in  giving  instructions^; 

5.  The  cabin  or  dwelling  of  a  miner,  not  exceeding  in  value 
the  sum  of  five  hundred  dollars;  also,  his  sluices,  pipes,  hose, 
windlass,  derrick,  cars,  pumps,  tools,  implements,  and  appli- 
ances necessary  for  carrying  on  any  mining  operations,  not 
exceeding  in  value  the  aggregate  sum  of  five  hundred  dollars; 
and  two  horses,  mules,  or  oxen,  with  their  harness,  and  food 
for  such  horses,  mules,  or*  oxen  for  one  month,  when  neces- 
sary to  be  used  in  any  whim,  windlass,  derrick,  car,  pump,  or 
hoisting  gear;  7<Hind  also  his  mining  claim  actually  worked  by 
him,  not  exceeding  in  value  the  sum  of  one  thousand  dollars^*; 

6.  Two  horses,  two  oxen,  or  two  mtUes,  and  their  harness, 
and  one  carter  wagon,  one  dray  or  truck,  one  coup^,  one  hack 
or  carriage,  for  one  or  two  horses,  by  the  use  of  which  a  cart- 
man,  drayman,  truckman,  huckster,  peddler,  hackman.  team- 
ster,, or  other  laborer  habitually  earns  his  living;  and  one 
horse,  with  vehicle  and  harness  or  other  equipments,  used  by 
a  physician,  surgeon,  or  minister  of  the  gospel,  in  making  his 
professional  visits,  with  food  for  such  oxen,  horses,  or  mules 
for  one  month ; 
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7.  Poultry,  not  exceeding  in  value  7»twenty-five  dollars^*; 

8.  The  earnings  of  the  judgment  debtor  for  his  personal 
services,  rendered  at  any  time  within  thirty  days  next  pre- 
ceding the  levy  of  execution  or  attachment,  when  it  appears 
by  the  debtor's  affidavit,  or  otherwise,  that  such  eamiiigs  are 
necessary  for  the  use  of  his  family,  residing  in  this  state,  sup- 
ported wholly  or  in  part  by  his  labor,  ''^but  where  debts  are 
incurred  by  any  such  person  or  his  wife  or  family  for  the  com- 
mon necessaries  of  life,  the  one  half  of  such  earnings  above 
mentioned  are,  nevertheless,  subject  to  execution,  garnish- 
ment, or  attachment,  to  satisfy  debts  so  incurred^; 

9.  The  shares  held  by  a  member  of  a  homestead  association 
duly  incorporated,  not  exceeding  in  value  one  thousand  dol- 
lars, if  the  person  holding  the  shares  is  not  the  owner  of  a 
homestead  under  the  laws  of  this  state;  76all  the  nautical  in- 
struments and  wearing  apparel  of  any  master,  officer,  or  sea- 
man of  any  steamer  or  other  vesseKe; 

10.  All  moneys,  benefits,  privileges,  or  immunities  accru- 
ing, or  in  any  manner  growing  out  of  any  life  insurance  on 
the  life  of  the  debtor,  made  in  any  company  incorporated 
under  the  laws  of  this  state,  if  the  annual  premiums  paid  do 
not  exceed  five  hundred  dollars ; 

11.  All  fire  engines,  hooks  and  ladders,  with  the  carts, 
trucks,  and  carriages,  hose,  buckets,  implements,  and  appa- 
ratus thereto  appertaining,  and  all  furniture  and  uniforms  of 
any  fire  company  or  department  organized  under  any  law  Of 
this  state ; 

12.  All  arms,  uniforms,  and  accouterments  required  by 
law  to  be  kept  by  Any  person,  76and  also  one  gun  to  be  selected 
by  the  debtor^; 

13.  All  court-houses,  jails,  public  offices  and  buildings, 
lots,  grounds,  and  personal  property;  the  fixtures,  furniture, 
books,  papers,  and  appurtenances  belonging  and  pertaining 
to  the  jail  and  public  offices  belonging  to  any  county  or  to  any 
city  and  county  of  this  state ;  and  all  cemeteries,  public 
squares,  parks  and  places,  public  buildings,  town  halls,  mark- 
ets, buildings  for  the  use  of  firo  departments  and  military 
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organizations,  and  the  lots  and  grounds  thereto  belonging  and 
appertaining,  owned  or  held  by  any  town  or  incorporated  city, 
or  dedicated  by  such  town  or  city  to  health,  ornament  or  pulj- 
lic  use,  or  for  the  use  of  any  fire  or  military  company  organ- 
ized under  the  laws  of  this  state. 

No  article,  however,  or  species  of  property  mentioned  in 
this  section  is  exempt  from  execution  issued  upon  a  judgment 
recovered  for  its  price,  or  upon  a  judgment  of  foreclosure  of  a 
mortgage  thereon. 

Seo.  2.  An  act  entitled  an  act  to  amend  an  act  entitled  an  act  to  rej;- 
ulate  proceedings  in  civil  cases  in  tho  conrts  of  justice  in  this  state, 
passed  April  29th,  1851,  approved  April  1, 1872,  is  hereby  repealed.  [Took 
effect  April  1,1876.] 

$  691,  The  sheriff  must  execute  the  writ  against  the  prop- 
erty of  the  judgment  debtor,  by  levying  on  a  sufficient  amount 
of  property,  if  there  be  sufficient;  collecting  or  selling  the 
things  in  action,  and  selling  the  other  property,  and  paying  to 
the  plaintiff  or  his  attorney  so  much  of  the  proceeds  as  will 
satisfy  the  judgment.  Any  excess  in  the  proceeds  over  the 
judgment  and  '^accruing  costs'*,  must  be  returned  to  the 
judg;ment  debtor,  '*unless  otherwise  directed  by  the  judgment 
or  order  of  the  courts*.  "When  there  is  more  property  of  the 
judgment  debtor  than  is  sufficient  to  satisfy  the  judgment  and 
'♦accruing  costs^*  within  the  view  of  the  sheriff,  he  must  leVy 
only  on  such  part  of  the  property  as  the  judgment  debtor 
may  indicate,  T*if  the  property  indicated  be  amply  sufficient  to 
satisfy  the  judgment  and  costs^*. 

42  Cal.  646. 

$  699.  Before  the  sale  of  property  on  execution,  notice 
thereof  must  be  given,  as  follows : 

1.  In  case  of  perishable  property:  by  posting  written 
notice  of  the  time  and  place  of  sale  in  three  public  places  of 
the  township  or  city  where  the  sale  is  to  take  place,  for  such 
time  as  may  be  reasonable,  considering  the  character  and 
condition  of  the  property; 
0.  0.  p.— 6T 
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2.  In  case  of  other  personAl  property:  by  postmg  a  similar 
notice  in  three  public  places  in  the  township  or  city  where 
the  sale  is  to  take  place,  for  not  less  than  five  nor  more  than 
ten  day8;t 

S.  In  case  of  real  property:  by  posting  a  similar  notice* 
particularly  describing  the  property,  for  twenty  days^t  in 
three  pnblic  places  of  the  township  or  city  where  the  property 
is  situated,  and  also  ^^where^^  the  property  is  to  be  sold,  and 
publishing  a  copy  thereof  once  a  week  for  the  same  period* 
in  some  newspaper  published  in  the  connty,  if  there  be  one; 

4.  When  the  judgment  under  which  the  property  is  to  be 
sold  is  made  payable  in  a  specified  kind  of  money  or  currency, 
the  several  notices  required  by  this  section  must  state  the  kind 
of  money  or  currency  in  which  bids  maybe  made  at  such  sale, 
which  must  be  the  same  a^  that  specified  in  the  judgment. 

$  605.  If  a  purchaser  refuse  to  pay  the  amount  bid  by  him 
for  property  struck  off  to  him  at  a  sale  under  execution,  the 
officer  may  again  sell  the  property  at  any  time  to  the  highest 
bidder,  and  if  any  loss  be  occasioned  thereby,  the  officer  may 
recover  the  amount  of  such  loss,  with  costs,  ^^from  the  bidder 
so  refusing,  in  any  court  of  competent  jurisdiction^^, 

^  606.  7«When  a  purchaser  refuses  to  pay,  the  officer  may, 
in  his  discretion,  thereafter  reject  any  subsequent  bid  of  such 
person''^. 

^  70fii  The  judgment  debtor,  or  redemptioner,  may  redeem 
the  property  from  the  purchaser  7<any  time?*  within  six  months 
after  the  sale,  on  paying  the  purchaser  the  amount  of  his  pur- 
chase, wilh  ?<two  per  centa  month'^'^  thereon  in  addition,  T%p  to 
the  time  of  redemption?*  together  with  the  amount  of  any  assess- 
ment or  taxes  which  the  purchaser  may  have  paid  thereon 
after  purchase,  and  interest  on  such  amount,  and  if  the  pur- 
chaser be  also  a  creditor,  having  a  prior  lien  to  that  of  the 
redemptioner,  other  than  the  judgment  under  which  such 
purchase  was  made,  the  amount  of  such  lien,  with  iuterest. 
[Approved  F<.bruary  15, 1876.] 


J 
J 
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^  TOO,  If  property  be  so  redeemed  by  a  redemptioner,t 
another  redemptioner  may,  within  sixty  dayn  after  the  last  re- 
demption, again  redeem  it  from  thela<:t  redemptioner,  on  pay- 
ing tlie  sum  paid  on  such  last  redemption,  with  four  per  cent 
thereon  in  addition,  and  the  amount  of  any  assessment  or 
taxes  which  the  last  redemptioner  may  have  paid  thereon  after 
tho  redemption  by  him,  with  interest  on  such  amount,  ami  in 
addition  the  amount  of  any  liens  held  by.snid  last  redemp- 
tioner prior  to  his  own,  with  interest;  but  the  judgment  under 
which  the  property  was.  sold  need  not  be  so  paid  as  a  lien. 
The  property  may  be  again,  and  as  often  as  at  redemptioner 
is  80  disposed,  redeemed  from  any  preyious  redemptioner, 
within  sixty  days  after  the  last  redemption,!  "^^n  paying  the 
sum  paid  on  the  last  previous  redemptions^,  with  four  -per  cent 
thereon  in  addition,  and  the  amount  of  any  assessments  or 
taxes  which  the  last  previous  redemptioner  paid  after  the 
redemption  by  him,  with  interest  thereon,  and  the  amount  of 
any  liens,  other  than  the  judgment  under  which  the  property 
was  sold,  held  by  the  last  redemptioner  previous  to  his  own, 
with  interest  ^Written'*  notice  of  redemption  must  be  given 
to  the  sheriff,  ^^and  a  duplicate  filed  with  the  recorder  of  the 
county;  and  if  any  taxes  or  assessments  are  paid  by  the  re- 
demptioner, or  if  he  has  or  acquires  any  lien  other  than  that 
upon  which  the  redemption  wiis  made,  notice  thereof  must  in 
like  manner  be  given  to  the  sheriff,  and  filed  with  the  recorder; 
and  if  such  notice  be  not  filed,  the  property  may  be  redeemed 
without  paying  such  tax,  assessment,  or  lien'^.  If  no  redemp- 
tion be  made  within  six  months  after  the  sale,  the  purchaser, 
or  his  assignee,  is  entitled  to  a  conveyance;  or.  if  so  redeemed, 
whenever  sixty  days  have  elapsed,  and  no  other  redemption 
has  been  mads,  and  notice  thereof  given,  and  the  time  for 
redemption  has  expired,  the  last  redemptioner,  or  his  assignee, 
is  entitled  to  a  sheriff's  deed;  ^^but  in  all  cases  the  judgment 
debtor  shall  have  the  entire  period  of  eIx  months  from  the  date 
of  the  sale  to  redeem  the  property.  If  the  judgment  debtor 
redeem,  he  must  make  the  same  payments  as  are  required  to 
effect  a  redemption  by  a  redemptioner.   If  the  debtor  redeem. 
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the  effect  of  the  sale  is  terminated,  and  he  is  restored  to  his 
estate.  Upon  a  redemption  by  the  debtor,  the  person  to  whom 
the  payment  is  made  must  execute  and  deliver  to  him  a  cer- 
tificate of  redemption,  acknowledged  or  proyed  before  an 
officer  authorized  to  take  acknowledgments  of  conveyances  of 
real  property.  Such  certificate  must  be  filed  and  recorded  in 
the  olSce  of  the  recorder  of  the  county  in  which  the  property 
is  situated,  and  the  recorder  must  note  the  record  thereof  in 
the  margin  of  the  record  of  the  certificate  of  sale*^^. 

$  755.  Immediately  after  filing  the  complaint  in  the  district 
court  the  plaintiff  must  '^record  in  the  office^  of  the  recorder 
of  the  county,  or  of  the  several  counties  in  which  the  property 
13  situated,!  a  notice  of  the  pendency  of  the  action,  containing 
the  names  of  the  parties  so  far  as  known,  the  object  of  the 
action,  and  a  description  of  the  property  to  be  affected  there- 
by. Frpm  the  time  of  filing  such  notice  for  record  all  persons 
shall  be  deemed  to  have  notice  of  the  pendency  of  the  action. 

$  764.  In  making  partition,  the  referees  must  divide  the 
property,  and  allot  the  several  portions  thereof  to  the  respect- 
ive parties,  quality  and  quantity  relatively  considered,  accord- 
ing to  the  respective  rights  of  t^e  parties  as  determined  by  the 
court,  pursuant  to  the  provisions  of  this  chapter,  designating 
the  several  portions  by  pi*oper  landmarks,  and  may  employ 
a  sarveyor  with  the  necessary  assistants  to  aid  them.  T^Before 
making  partition  or  sale,  the  referees  may,  whenever  it  will 
be  for  the  advantage  of  those  interested,  set  apart  a  portion  of 
the  property  for  a  way,  road,  or  street,  and  the  portion  so  set 
apart  shall  not  be  assigned  to  any  of  the  parties  or  sold,  but 
shall  remain  an  open  and  public  way,  road,  or  street,  unless 
tbe  referees  shall  set  the  same  apart  as  a  private  way  for  the 
uso  of  the  parties  interested,  or  some  of  them,  their  heirs  and 
assigns,  in  which  ca«e  it  shall  remain  such  private  way'^^. 
^<<Whenever  it  shall  appear,  in  an  action  for  partition  of  lands, . 
that  one  or  m6re  of  the  tenants  in  common,  being  the  owner 
of  an  undivided  interest  in  the  tract  ot  land  sought  to  be  par- 
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titioned,  has  Bold  to  another  person  a  specific  tract  by  metes 
and  bounds  out  of  the  common  land,  and  execated  to  the  pur- 
chaser a  deed  of  conveyance,  purporting  to  convey  the  whole 
title  to  such  specific  tract  to  the  purchaser  in  fee  and  in  sev- 
eralty, the  land  described  in  such  deed  shall  be  allotted  and 
set  apart  in  partition  to  such  purchaser,  his  heirs  or  assigns, 
or  in  such  other  manner  as  shall  make  such  deed  effectual  as 
a  conveyance  of  the  whole  title  to  such  segregated  parcel,  if 
such  tract  or  tracts  of  land  can  be  so  allotted  or  set  apart  with- 
out material  injury  of  the  rights  and  interests  of  the  other  co- 
tenants  who  may  not  have  joined  in  such  conveyance;  pro- 
vided, that  in  all  cases  the  court  shall  direct  the  referees,  in 
making  partition  of  land,  to  allot  the  share  of  each  of  the 
parties  owning  an  interest  in  the  whole  or  in  any  part  of  the 
premises  sought  to  be  partitioned,  and  to  locate  the  share  of 
each  co-tenant,  so  as  to  embrace  as  far  as  practicable  the  im- 
provements made  by  such  co-tenant  upon  the  property,  and  the 
valuo  of  the  improvements  made  by  the  tenants  in  common 
must  be  excluded  from  the  valuation  in  making  allotments, 
and  the  land  must  be  valued  without  regard  to  such  improve- 
ments, in  case  the  same  can  be  done  without  material  injury 
to  the  rights  and  interests  of  the  other  tenants  in  common 
owning  such  land.^*    [Approved  April  3, 1876.  ] 

$  787,  The  conveyances  must  be  recorded  in  the  county 
where  the  premises  are  situated,  and  shall  be  a  bar  against  all 
persons  interested  in  the  property  in  any  way  who  shall  have 
been  named  as  parties  in  the  action,  and  against  all  such 
parties  and  x)ersons  as  were  unknown,  if  the  summons  was 
served  by  publication,  and  against  all  persons  claiming  under 
them,  or  either  of  them,  ^^and  against  all  persons  having  un- 
recorded deeds  or  liens  at  the  commencement  of  the  action?^. 

$  796.  The  costs  of  partition,  including  reasonable  counsel 
fees,  expended  by  the  plaintiff,  '*or  either  of  the  defendants^*, 
for  the  common  benefit,  fees  of  referees,  and  other  disburse- 
ments, must  be  paid  by  the  parties  respectively  entitled  to 
share  in  the  lands  divided,  in  proportion  to  their  respective 
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interests  therein,  and  may  be  included  and  specified  in  the 
Judgment.  In  that  case  they  shall  be  a  lien  on  the  several 
shares,  and  the  judgment  may  be  enforced  by  execution 
against  such  shares,  and  against  other  property  held  by  the 
respective  parties.  When,  however,  litigation  arises  between 
some  of  the  parties  only,  the  court  may  require  the  expense 
of  such  litigation  to  be  paid  by  the  parties  thereto,  or  any  of 
them. 

$  798.  (N.  S.)  If  it  appear  that  other  actions  or  proceed* 
ings  have  been  necessarily  prosecuted  or  defended  by  any  one 
of  the  tenants  in  common,  for  the  protection,  confirmation  or 
perfecting  of  the  title,  or  settling  the  bound^ies,  or  making 
a  survey  or  surveys  of  the  estate  partitioned,  the  court  shall 
allow  to  the  parties  to  the  action  who  have  paid  the  expense 
of  such  litigation  or  other  proceedings,  all  the  expenses  neces- 
sarily incurred  therein,  except  counsel  fees,  which  shall  have 
accrued  to  the  common  benefit  of  the  other  tenants  in  com- 
mon, with  interest  thereon  from  the  date  of  making  the  said 
expenditures,  and  in  the  same  kind  of  money  expended  or 
paid,  and  the  same  must  be  pleaded  and  allowed  by  the  court 
and  included  in  the  final  judgment  and  shall  be  a  lien  upon 
the  share  of  each  tenant,  respectively,  in  proportion  to  his 
interest,  and  shall  be  enforced  in  the  same  manner  as  taxable 
cost^  of  partition  are  taxed  and  collected.  [Took  effect  Peb- 
ruary  4, 1876.] 

i  796  having  been  repealed  by  act  of  1874,  a  new  section  of  that  num- 
ber was  created  in  1876. 

$  810.  (N.  8.)  74 When  the  action  is  brought  upon  the  in- 
formation or  application  of  a  private  party,  the  attorney- 
general  may  require  such  party  to  enter  into  an  undertaking, 
with  sureties  to  be  approved  by  the  attorney -general,  condi- 
tioned that  such  party  or  the  sureties  will  pay  any  judgment 
for  costs  or  damages  recovered  against  the  plaintiff*,  and  all  the 
costs  and  expenses  incurred  in  the  prosecution  of  the  action74. 

^  813.    All  steamers,  vessels,  and  boats  are  liable : 

I.    For  services  rendered  on  board  at  the  request  of,  or  on 
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contract  with,  their  respective  owners,  masters,  agents,  or 
consignees ; 

2.  For  supplies  furnished  T^in  this  state^^  for  their  use,  a1 
the  request  of  their  respective  owners,  masters,  agents,  oi 
consignees ; 

3.  For  74work  done  or'*  materials  furnished  "f^m  this  state^^ 
for  their  construction,  repair,  or  equipment ; 

4.  For  their  wharfage  and  anchorage  within  this  state ; 

6.  '♦For  non-performance,  or  mal-performance,  of  any  con- 
tract for  the  transportation  of  persons  or  property  between 
places  within  the  state,  made  by  their  respective  owners,  mas- 
ters, agents,  or  consignees?^ ;  ' 

6.  For  injuries  committed  by  them  to  persons  or  property, 
T*in  this  state'*. 

T4Demands  for?*  these  several  causes  constitute  liens  upon 
all  steamers,  vessels,  and  boats,  and  have  priority  in  their 
order  herein  enumerated,  and  have  preference  over  all  other 
demands;  but  such  liens  only  continue  in  force  for  the  period 
of  one  year  from  the  time  the  cause  of  action  accrued. 

42€al.  227;  ib.  469,  vide  oiyil  code,  §3060. 

$  814.  T4 Actions  for  any  of  the  causes  specified  in  the  pre- 
ceding section  must  be  brought  against  the  owners  by  name, 
if  known,  but  if  not  known,  that  fact  shall  be  stated  in  the 
complaint,  and  the  defendant  shall  be  designated  as  unknown 
owners.  Other  persons  having  a  lien  upon  the  vessel  may  be 
made  defendants  to  the  action,  the  nature  and  amount  of  such 
lien  being  stated  in  the  complaint?*. 

§  816.  The  summons,  attached  to  a  certified  copy  of  the 
complaint,  74must  be  served  on  the  owners,  if  they  can  be 
found;  otherwise,  it'*  may  be  served  on  the  master,  mate,  or 
person  having  charge  of  the  steamer,  vessel,  or  boat.t 

§  817.  The  plaintiff,  at  the  time  of  issuing  the  summons, 
or  at  any  time  afterwards,  may  have  the  steamer,  vessel,  or 
boat,t  with  its  tackle,  apparel  and  furniture,  attached  as  secu- 
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itty  for  the  satisfaotion  of  anr  judgment  that  may  be  recoyered 
in  the  action. 

(  818.  The  clerk  of  the  conrt  most  issae  a  writ  of  attach- 
ment, on  the  application  of  the  plaintiff,  upon  receiving  a 
wiitten  undertaking  on  behalf  of  the  plaintiff,  executed  by  two 
or  more  sufficient  sureties,  to  the  effect  that  if  '^^the?^  judgment 
be  rendered  in  favor  ^^of  the  owner^*  of  the  steamer,  vessel  or 
boat,  as  the  case  may  be,  he  will  pay  all  costs  and  damages 
that  maybe  awarded  against  him,  and  all  damages  that  may  be 
sustained  by  T^him''^  from  the  attachment,  not  exceeding  the 
sum  specified  in  the  undertaking,  which  shall  in  no  case  be 
less  than  ^^five  hundred  dollars^^.f 

$  819.  The  writ  must  be  directed  to  the  sheriff  of  the  county 
within  which  the  steamer,  vessel  or  boat  lies,  and  direct  him 
to  attach  such  steamer,  vessel  or  boat,  with  its  tackle,  apparel 
and  furniture,  and  keep  the  same  in  his  custody  until  dis- 
charged in  due  course  of  law.f 

^  8^.  The  sheriff  to  whom  the  writ  is  directed  and  deliv- 
ered must  execute  it  without  delay,  and  mustf  attach  and  keep 
n  his  custody  the  steamer>  vessel  or  boat  named  therein,  with 
its  tackle,  apparel  and  furniture,  until  discharged  in  due  course 
of  law;  but  the  sheriff  is  not  authorized  by  any  such  writ  to 
interfere  with  the  discharge  of  any  merchandise  on  board  of 
such  steamer,  vessel  or  boat,  or  with  the  removal  of  any  trunks 
or  other  property  of  passengers,  or  of  the  captain,  qaate,  sea- 
men, steward,  cook,  or  other  persons  employed  on  board. 


^  831.  The  owner,  or  the  master,  agent  or  consignee  of 
the  steamer,  vessel  or  boat,t  may,  on  ^^behalf  of  the  owner^4, 
appear  and  answer,  or  plead  to  the  action;  and  may  except  to 
the  sufficiency  of  the  sureties  on  the  undertaking  filed  on  be- 
half of  the  plaintiff,  and  may  require  sureties  to  justify,  asf 
npon  bail  on  arrest. 
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$  823.  7«After  the  attachment  is  levied,  the  owner  or  the 
master,  agent  or  consignee  of  the  steamer,  vessel  or  boat,  may, 
in  behalf  of  the  owner,  have  the  attachment  discharged,  upon 
giving  to  the  sheriff  an  undertaking  of  at  least  two  sufficient 
sureties  in  an  amount  sufficient  to  satisfy  the  demand  in  suit, 
besides  costs,  or  depositing  that  amount  with  the  sheriff. 
Upon  receiving  such  undertaking  or  amount,  the  sheriff  must 
restore  to  the  owner,  or  the  master,  agent  or  consignee  of  the 
owner,  the  steamer,  vessel  or  boat  attached'^. 

$  833.  After  the  appearance  in  the  action  of  the  owner,t 
the  attachment  may.  on  motion,  ^^so'^  be  discharged  in  the 
same  manner,  and  on  like  terms  and  conditions,  as  attach- 
ments in  other  cases,  subject  to  the  provisions  of  $  825. 

$  894:.  If  the  attachment  be  not  discharged,  and  a  judg- 
ment be  recovered  in  the  action  in  favor  of  the  plaintiff,  and 
an  execution  be  issued  thereon,  the  sheriff  must  sell  at  pub- 
lic auction,  after  publication  of  notice  of  such  sale  for  ten 
days,  the  steamer,  vessel  or  boat,  with  its  tackle,  appartl  and 
furniture,  or  such  interest  therein  as  may  be  necessary,  and 
must  apply  the  proceeds  of  the  sale  as  follows : 

1.  When  the  action  is  brought  for  demands  other  than  the 
wages  of  mariners,  boatmen,  and  others  employed  in  the 
service  of  thQ  steamer,  vessel  or  boat  sold,  to  the  payment  of 
the  amount  of  such  wages,  as  Bpeciffed  in  the  execution ; 

2.  To  the  payment  of  the  judgment  and  costs,  including 
hjs  fees; 

3.  He  must  pay  any  balance  remaining  to  the  owner,  or  to 
the  master,  agent  or  consignee  who  may  have  appeared  74on 
behalf  of  the  owner'4,  or  if  there  be  no  appearance,  then  into 
court,  subject  to  the  claim  of  any  pariy  or  parties  legally 
entitled  thereto. 

$  886.  If  the  claim  of  the  mariner,  boatman,  or  other  per- 
son, filed  witli  the  clerk  of  the  court,  as  provided  in  the  la  t 
section,  be  not  contested  within  five  days  after  notice  of  the 
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filing  thereof,  by  the  owner,  niaater,  agent  or  consignee  of 
the  steamer,  vessel  or  boat  against  which  the  claim  is  filer!, 
T*or  by  any  creditor'*,  it  shall  bo  deemed  admitted;  but  if  con- 
tested, the  clerk  must  indorse  upon  the  affidavit  thereof  a 
statement  that  it  is  contested  and  the  grounds  of  the  contest, 
and  must  immediately  thereafter  order  the  matter  to  a  single 
referee  for  his  determination,  or  he  may  hear  the  proois  and 
determine  the  matter  himself.  The  judgment  of  the  clerk  or 
referee  may  be  reviewed  by  the  7*court  in  which  the  action  is 
pending,  or  a  judge  thereof**,  either  in  term  or  vacation,  im- 
mediately after  the  same  is  given,  and  the  judgment  of  the 
7*court  or'4  judge  shall  be  final.  On  the  review,  '4the  court 
orT4  judge  may  use  the  minutes  of  the  proofs  taken  by  the 
clerk  or  referee,  or  may  take  the  proofs  anew. 

$  83a.  Ax^tion8  in  justices'  courts  must  be  commenced, 
and,  subject  to  the  right  to  change  the  place  of  trial,  as  in  this 
chapter  provided,  must  be  tried : 

1.  If  there  i^be''*  no  justices*  court  for  the  township  or  city 
in  which  the  defendant  resides:  in  any  city  or  township  of  tho 
county  in  which  he  resides ; 

2.  When  two  or  more  persons  are  jointly,  or  jointly  and 
severally,  bound  in  any  debt  or  contract,  or  otherwise  jointly 
liablo  in  tho  same  action,  and  reside  in  different  townships  or 
different  cities  of  the  same  county,  or  in  different  counties:  in 
the  township  or  city  in  which  any  of  the  persons  liable  may 
reside ; 

8.  In  cases  of  injury  to  the  person  or  property:  in  the 
to^ship  or  city  where  the  injury  was  committed,  '*or  whero 
the  defendant  resides?^; 

4.  If  for  the  recovery  of  personal  property,  or  the  value 
thereof,  or  damages  for  taking  or  detaining  the  same :  in  tho 
township  or  city  in  which  the  property  may  be  found,  or  in 
which  the  property  was  taken,  '*or  in  which  the  defendant 

resides'*; 

6.  When  the  defendant  is  a  non-resident  of  the  county:  in 
any  township  or  city  wherein  he  may  be  found ; 
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6.  When  the  defendant  is  a  non-resident  of  the  state:  in 
any  township  or  city  in  the  state ; 

7.  When  a  person  has  contracted  to  perform  an  obligation 
at  a  particuhir  place  and  resides  in  another  county,  township 
or  city:  in  the  township  or  city  in  which  such  obligation  is  to 
be  performed,  or  in  which  he  resides;  ''^and  the  township  or 
city  in  which  the  obligation  is  incurred  shall  bo  deemed  to  be 
the  township  or  city  in  which  it  is  to  be  performed,  unless 
there  is  a  special  contract  to  the  contrary^^; 

8.  When  the  parties  voluntarily  appear  and  plead  without 
summons:  in  any  township  or  city  in  the  state ; 

9.  In  all  other  cases:  in  the  township  or  city  in  which  the 
defendant  resides. 

^  839.  An  action  in  a  justice ^s  court  is  commenced  by  filing 
a  complaint.f    [Took  effect  March  11, 1876.] 

$  843.  When  an  infant  is  a  party,  he  must  appear  either 
by  his  general  guardian,  if  ho  have  one,  or  by  a  guardian  ap- 
pointed by  the  justice  as  follows : 

1.  If  the  infant  be  plaintiff,  the  appointment  must  be  made 
before  the  summons  is  issued,  upon  the  application  of  the 
infant,  if  he  be  of  the  age  of  fourteen  years j  if  under  that  age, 
upon  the  application  of  a  relative  or  friend  ;t 

2.  If  the  infant  be  defendant,  the  guardian  must  be  ap- 
pointed at  the  time  the  summons  is  returned,  or  before  the 
7^nswer'4.  It  is  the  right  of  the  infant  to  nominate  his  own 
guardian,  if  the  infant  be  over  fourteen  years  of  age  ;t  other- 
wise the  justice  must  make  the  appointment,  t 

^  844.  The  summons  must  be  directed  to  the  defendant, 
and  signed  by  the  justice,  and  must  contain : 

1.  The  title  of  the  court  named,  of 'the  county  and  city,  or 
township  in  which  the  action  is  commenced,  and  the  names  of 
the  parties  thereto; 

2.  A  sufficient  statement  of  the  cause  of  action,  in  general 
terms,  to  apprise  the  defendant  of  the  nature  of  the  claim 
against  bim ; 
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3.  A  direction  that  the  defendant  appear  and  answer  before- 
the  justice  at  his  office,  as  specified  in  f^  845^; 

4.  In  an  action  arising  on  a  contract  for  the  recovery  of 
money  or  damages,  only  a  notice  that  niiless  the  defendant 
80  appear  and  answer,  the  plaintiff  will  take  judgment  for  the 
sum  claimed  by  him  (stating  it); 

5.  In  other  actions,  a  notice  that  unless  defendant  so  ap- 
pear and  answer,  the  plaintiff  will  apply  to  tho  court  for  the 
relief  demanded.  If  the  plaintiff  has  appeared  by  attorney, 
the  name  of  the  attorney  mast  be  indorsed  upon  the  sum- 
mons.   [Approved  April  3, 1876.  ] 

^  845.  The  time  specified  in  the  summons  for  the  appear- 
ance of  the  defendant  must  be  as  follows : 

1.  If  an  order  of  arrest  bo  indorsed  on  the  summons,  forth- 
with ; 

2.  In  all  other  cases  ^Hhe  summons  must  contain  a  direction 
that  the  defendant  must  appear  and  answer  the  complaint 
within  five  days,  if  the  summons  be  served  in  the  township  in 
which  the  action  is  brought;  within  ten  days,  if  served  out  of 
the  township,  but  in  the  county  in  which  the  action  is  brought, 
and  within  twenty  days,  if  served  elsewhere.^  [Approved 
April  3,  1876.] 

Amendment  of  1874  read  "  2.  If  the  defendant  is  not  a  resident  of 
the  county  in  which  the  action  is  bronght,  not  less  than  twenty  nor 
more  than  thirty  days  from  its  date. 

"  3.  In  all  other  cases,  not  less  than  three  nor  more  than  twelve  days 
from  its  date."    [ In  effect  May  27, 1874.  ] 

^  848.  74The  summons  cannot  be  served  out  of  the  county 
of  ue  justice  before  whom  the  action  is  brought,  except  when 
the  action  is  brought  upon  a  joint  contract  or  obligation  of 
two  or  more  persons,  who  reside  in  different  counties,  and  the 
summons  has  been  served  upon  the  defendant,  resident  of  the 
county,  in  which  case  the  summons  may  be  served  upon  the 
other  defendant  out  of  the  county;  and  except,  also,  when  an 
action  is  brought  against  a  party  who  has  contracted  to  per- 
form an  obligation  at  a  particular  place,  and  resides  in  a 
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diiferent  county,  in  which  case  summons  may  be  served  in  the 
county  where  he  resides?^;  76and  except,  also,  where  an  action 
is  brought  for  injury  to  person  or  property  and  the  defendant 
resides  in  a  different  county,  in  which  case  summons  may  bo 
served  in  the  county  where  the  defendant  residesJ^'  [Ap- 
proved April  3, 1870.] 

Amendment  of  1874  read  "  When  the  defendant  reeides  in  the  county, 
the  snmmonB  cannot  bo  serred  within  two  days  of  the  time  fixed  for 
the  appearance  of  the  defendant:  when  he  reaidesontof  the  connty, 
and  the  summons  is  served  out  of  the  county,  the  summons  cannot  be 
served  within  twenty  days  of  such  time." 

^  849.  The  summons  may  be  served  by  a  sheriff  or  con- 
stable 7^f  any  of  the  counties  of  this  state;  provided,  that 
when  a  summons,  issued  by  a  justice  of  the  peace,  is  to  be 
served  out  of  the  county  in  which  it  was  issued,  the  summons 
shall  have  attached  to  it  a  certificate  under  seal  by  the  conniy 
clerk  of  such  county,  to  the  effect  that  the  person  issuing  the 
same  was  an  acting  justice  of  the  peace  at  the  date  of  the  sum- 
mons"^  or  the  summons  may  be  served  by  any  male  resident, 
over  the  age  of  twenty-one  years,  not  a  party  to  the  suit. 
'^within  the  county  where  the  action  is  brought^^  and  must  be 
served  and  returned,  as  provided  in  Title  V,  Part  II,  of  this 
code,  or  it  may  be  served  by  publication;  and  $$  418  and  412, 
so  far  as  they  relate  to  the  pablication  of  summons,  are  made 
applicable  to  justices'  courts;  the  word  "justice"  being  sub- 
stituted for  tiie  word  "judge,"  whenever  the  latter  wofd 
occurs.    [  In  effect  May  27 ,  1874.  ] 

(  850.  7sWhen  all  the  parties  served  with  process  shall  have 
appeared,  or  some  of  them  have  appeared,  and  the  remaining 
defendants  have  made  default,  the  justice  must  fix  a  day  for 
the  trial  of  said  cause,  and  notify  the  plaintiff  and  the  defend- 
ants who  have  appeared,  thereoHs.  The  parties  are  entitled  to 
one  hour  in  which  to  appear  after  the  time  fixed  in  the  76gaid 
notice?^,  but  are  not  bound  to  temain  longer  than  that  time, 
unless  both  parties  have  appeared,  and  the  justice  being  prcs- 
c.  c.  P.--68 
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ent,  is  engaged  in  the  trial  of  another  canse.    [Approved 
AprU8,187G.l 

$  869.  Before  an  order  for  an  arrest  can  be  made,  the 
party  applying  must  prove  to  the  satisfaction  of  the  justice  by 
the  affidavit  of  himself,  or  some  other  person,  the  facts  upon 
which  the  application  is  founded.  The  plaintiff  mu5%t  also 
execute  and  deliver  to  the  justice  a  written  undertakingf  in  the 
sum  of  three  hundred  dollars,  withf  ^^sufficient'*  sureties,  to 
the  effect  that  thet  plaintiff  will  pay  all  costs  that  may  be  ad- 
judged to  the  defendant,  and  all  damages  which  he  may  sustain 
by  reason  of  the  arrest,  74if  the  same  bs  wrongful,  or  without 
sufficient  cause"*,  not  exceeding  the  sum  specified  in  Uie  under- 
taking. 

$  871.  If  the  defendant  fail  to  appear  and  answer  or  de- 
mur at  the  time  specified  in  the  summons,!  then  upon  proof 
of  service  of  summons  the  following  proceedings  roust  be  bad : 

1.  If  the  action  is  based  upon  a  contract,  and  is  for  the 
recovery  of  money,  or  damages  only,  the  court  must  render 
judgment  in  favor  of  plaintiff  for  the  sum  specified  in  the 
summons ; 

2.  In  all  other  actions  the  court  must  hear  the  evidence 
offered  by  the  plaintiff,  and  must  render  judgment  in  his  favor 
for  such  sum  (not  exceeding  the  amount  stated  in  the  sum- 
mons) as  appears  by  such  evidence  to  be  Just.  I  Approved 
Aprils,  1876.1 

^  873.  Unless  postponed  as  provided  in  this  chapter,  or 
unless  transferred  to  another  court,  the  trial  of  the  action 
must  commence  at  the  expiration  of  one  hour  from  the  time 
specified  in  the  ^Snotice  mentioned  in  $8507>,  and  the  tria] 
must  be  continued  without  adjournment  for  more  than  twenty- 
four  hours  at  any  one  time,  until  all  the  issues  therein  are 
disposed  of.    [Approved  April  3, 1876.] 

$  898.  74The  judgment  in  justices*  courts  must  be  entered 
substantially  in  the  form  required  by  $  G67  of  this^*  code. 
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When  the  jndgment  i^  rendered  in  a  case  where  the  defendant 
is  subject  to  arrest  and  imprisonment  thereon,  the  fact  that 
the  defendant  is  so  subject,  must  be  stated  in  the  judgment* 

$  911.  Every  justice  must  keep  a  book,  denominated  a 
"  docket,"  in  which  he  must  enter : 

1.  The  title  of  every  action  or  proceeding; 

2.  The  object  of  the  action  or  proceeding;  and  if  a  sum  of 
money  be  claimed,  the  amount  thereof; 

3.  The  date  of  the  summons,  and  the  time  of  itd  return ; 
and  if  an  order  to  arrest  the  defendant  be  made,  or  a  writ  of 
attachment  be  issued,  a  statement  of  the  fact ; 

4.  The  time  when  the  parties,  or  either  of  them,  appear,  or 
their  non-appearance,  if  default  be  made;  a  minute  of  the 
pleadings  and  motions;  if  in  writing,  referring  to  them;  if  not 
in  ^vriting,  a  concise  statement  of  the  material  parts  of  the 
pleading  ;t 

5.  Every  adjournment,  stating  on  whose  applicationf  and 
to  what  time ; 

6.  The  demand  for  a  trial  by  jury,  when  the  same  is  made, 
and  by  whom  made,  the  order  for  the  jury,  and  the  time  ap- 
pointed for  the  return  of  the  jury  and  for  the  trial ; 

7.  The  names  of  tbe  jurors  who  appear  and  are  sworn,  and 
the  names  of  all  witnesses  sworn,  and  at  whose  request ; 

8.  The  verdict  of  the  jury,  and  when  received;  if  the  jury 
disagree  and  are  discharged,  the  fact  of  such  disagreement  and 
discharge ; 

9.  The  judgment  of  the  court,  specifying  the  costs  included 
and  the  time  when  rendered ; 

10.  The  issuing  of  the  execution,  when  issued  and  to  whom; 
the  renewals  thereof,  if  any,  and  when  made,  and  a  statement 
of  any  money  paid  to  the  justice,  when  and  by  whom ; 

11.  The  receipt  of  a  notice  of  appeal,  if  any  be  given,  and 
of  the  appeal  bond,  if  any  be  filed. 

41  GiJ.  232. 

§  9fM^,    The  prevailing  party  in  justices'  courts  is  entitled 
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to  ooflts  ^kit  the  action  and  also  of  any  proceedings  taken  by 
liim  in  aid  of  an  execution,  issned  upon  any  jadgment  reoor- 
ered  therein^^ 

$  040.  An  appeal  is  taken  by  filing  with  the  clerk  of  the 
coort  in  which  the  judgment  or  order  appealed  from  is  enter- 
ed,! a  notice  stating  the  appeal  from  the  same,  or  some  epeoifio 
part  thereof,!  and  serring  i*a  similar  noticeT^  on  the  adverse 
party  or  his  atiorney.  ^^The  order  of  senrioe  is  immaterial, 
but  the  appeal  is  ineffectual  for  any  purpose  unless  within  five 
days  after  service  of  the  notice  of  appeal,  an  undertaking  be 
filed,  or  a  deposit  of  money  be  made  with  the  clerk,  as  herein- 
after provided,  or  the  undertaking  be  waived  by  the  adverse 
party  in  writing'^. 

42  Cal.  2T7,  ib.  452:  46  Cal.  651 ;  47  GaL  528 ;  48  Oal.568. 

$  049.    If  the  appeal  be  from  a  judgment  or  order  direct- 
ing tlio  payment  of  money,  it  does  not  stay  the  execution  of 
the  judgment  or  order  unless  a  written  undertaking  be  exe- 
cuted on  the  part  of  the  appellant,  by  two  or  more  sureties, 
to  the  effect  that  they  are  bound  in  double  the  amount  named 
in  the  judgment  or  order;  that  if  the  jadgment  or  order  ap- 
pealed from,  or  any  part  thereof,  be  affirmed,  or  the  appeal  be 
dismissed,  the  appellant  will  pay  the  amount  directed  to  be 
paid  by  the  judgment  or  order,  or  the  part  of  such  amount  as 
to  wlaich  the  judgment  or  order  is  affirmed,  if  affirmed  only  in 
l>art,  and  all  damages  and  costs  which  may  be  awarded  against 
the  appellant  upon  the  appeal,  74and  that  if  the  appellant  does 
not  make  such  payment  within  thirty  days  after  the  filing  of 
the  remittitur  from  the  supreme  court  in  the  court  from  which 
the  appeal  is  taken,  judgment  may  be  entered  on  motion  of 
the  respondent  in  his  favor  against  the  sureties,  for  such 
amount,  together  with  the  interest  that  may  be  due  thereon, 
and  the  damages  and  costs  which  may  be  awarded  against  the 
f^pellant  upon  the  appeal.    If  the  judgment  or  order  appealed 
f^m  be  for  a  greater  amount  than  two  thousand  dollars,  and 
the  sureties  do  not  s&te  in  their  affidavits  of  justification 
aooompanying  the  undertaking,  that  they  are  eadi  worth  the 
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sum  specified  in  the  undertaking,  the  stipulation  may  bo  that 
the  judgment  to  be  entered  against  the  sureties  shiUl  be  for 
such  amounts  only  as  in  their  affidavits  they  may  state  that  they 
arc  severally  worth,  and  judgment  may  bo  entered  against  the 
sureties  by  the  court  from  which  the  appeal  is  taken,  puraaant 
to  tho  stipulations  herein  designated^^.  When  the  judgment 
or  order  appealed  from  is  made  payable  in  a  specified  kind  of 
money  or  currency,  ^^the  judgment  entered  against  the  Buro* 
ties  upon^*  the  undertakingt  must  be  made  payable  in  tho 
same  kind  of  money  or  currency. 

$  946.  Whenever  an  appeal  is  perfected,  as  proTided  in 
the  preceding  sections  of  this  chapter,  it  stays  all  fc^rther  pro- 
oeedings  in  the  court  below  upon  the  judgment  or  order  ap- 
pealed from,  or  upon  the  matters  embraced  therein,  T^and 
releases  from  levy  property  which  has  been  levied  upon  under 
execution  issued  upon  such  judgment74;  but  tho  court  below 
may  proceed  upon  any  other  matter  embraced  in  the  action 
and  not  affected  by  the  order  appealed  from.  And  tho  court 
below  may,  in  its  discretion,  dispense  with  or  limit  the  secu- 
rity required  by  this  chapter,  when  the  appellant  is  an  execu- 
tor, administrator,  trustee,  or  other  person  acting  in  another's 
right.  An  appealt  docs  not  continue  in  force  in  an  attach- 
ment, unless  an  undertaking  be  executed  and  filed  on  the  p.irt 
of  the  appellant,  by  at  least  two  sureties,  in  double  the  amount 
of  the  debt  claimed  by  him  that  the  appellant  will  pay  all 
costs  and  damages  which  the  respondent  may  sustain  by 
reason  of  the  attachment,  in  case  the  order  of  tho  court  below 
be  sustained;  and  unless,  within  five  di^s  after  the  entry  of 
tbe  order  appealed  from,  such  appeal  be  perfected. 

47Cal.585:49Cal.74. 

^  948.  The  adverse  party  may  except  to  the  sufficiency  of 
the  sureties  to  the  undertakings  mentioned  in  $$  9ll,  942,  ^48 
and  945,  at  any  time  within  thirty  days  after  the  filing  of  such 
undertaking;  and  unless  they  or  other  sureties,  within  twenty 
days  after  the  appellant  has  been  served  with  notice  of  such 
exception,  justify  before  a  judge  of  the  court  below,  a  county 
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judge,  or  oonntj  clerk,  upon  five  days'  notice  ^Ho  the  respond- 
ent of  the  time  and  place  of  Jostiflcation^^,  execution  of  the 
judgment,  order  or  decree  appealed  from  is  no  longer  stayed; 
and  in  all  cases  where  an  undertaking  is  required  on  appeal  by 
the  provisions  of  this  title,  a  deposit  in  the  court  below  of  the 
amount  of  the  judgment  appealed  from,  and  three  hundred 
dollars  in  addition,  is  equivalent  to  filing  the  undertaking; 
and  in  all  cases  the  undertaking  or  deposit  may  be  waived  by 
the  written  consent  of  the  respondent. 
tfGaL651. 

$  040.  In  cases  not  provided  for  in  $$  942,  943,  944,  and 
945,  the  perfecting  of  an  appeal  by  giving  the  undertaking  or 
making  the  deposit  mentioned  in  $  941,  stays  proceedings  in 
the  court  below  upon  the  judgment  or  order  appealed  from, 
except  where  it  directs  the  sale  of  perishable  property;  in 
which  case  the  court  below  may  order  the  property  to  be  sold 
and  the  proceeds  thereof  to  be  deposited,  to  abide  the  judg- 
ment of  the  appellate  court.  74And  except  also,  where  it 
adjudges  the  defendant  guilty  of  usurping  or  intruding  into, 
or  unlawfully  holding  public  office,  civil  or  military  within 
this  state.  And  except  also,  where  the  order  grants,  or  refuses 
to  grant  a  change  of  the  place  of  trial  of  an  action?^.  [In 
eflfect  February  16,  1874.] 

(  050.  740n  an  appeal  from  a  final  judgment,  the  appellant 
must  furnish  the  court  with  a  copy  of  the  notice  of  appeal,  of 
the  judgment  roll,  and  of  any  bill  of  exceptions  or  statement 
in  the  case,  upon  which  the  appellant  relies.  Any  statement 
used  on  motion  for  a  new  trial  or  settled  after  decision  of  such 
motion  when  the  motion  is  made  upon  the  minutes  of  the 
court,  as  prdvided  in  $  661,  or  any  bill  of  exceptions  settled,  as 
provided  in  $$  649  or  650,  or  used  on  motion  for  a  new  trial, 
ma^  be  used  on  appeal  from  a  final  judgment  equally  as  upon 
appeal  from  the  order  granting  or  refusing  the  new  trial^i. 

43  Cal.  45B,  ib.  482;  47  Cal.  60S. 

^  051.    On  a.ipeal  from  a  judgment  rendered  on  an  appeal, 
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$  OGO.  An  appeal  may  be  token  to  the  sapreme  court  from 
the  county  courts  in  the  following  cases : 

1.  From  a  final  judgment  in  an  action  of  forcible  entry  and 
detainer;  in  an  action  to  prevent  or  abate  a  nuisance;  in  a 
proceeding  in  insolvency;  and  in  any  special  ? (cases  ond?^  pro- 
ceedings, 7^and  in  cases  which  involve  the  legality  of  any  tax, 
impost,  assessment,  toll,  or  municijial  fine,  or  in  which  the 
demand,  exclusive  of  interest,  or  the  value  of  the  property  in 
controversy,  amounts  to  three  hundred  dollars?^ ; 

2.  From  an  order  granting  or  refusing  a  new  trial  "^in  the 
cases  designated  in  tiiis  section,  and  from  any  special  order 
made  after  final  judgment  in  such  cases74. 

^  969.  An  appeal  may  be  taken  to  the  supreme  court  from 
a  judgment  or  order  of  the  probate  court : 

1.  In  granting,  or  ^^refusing"*,  or  revoking  letters  testa- 
mentary, or  of  administration,  or  of  guardianship ; 

2.  Admitting,  or  refusing  to  admit,  a  will  to  probate  ; 

3.  Against  or  in  favor  of  the  validity  of  a  will,  or  revoking 
the  probate  thereof; 

4.  Against  or  in  favor  of  setting  apart  property,  or  making: 
.an  allowance  for  a  widow  or  child ; 

5.  Against  or  in  favor  of  directing  the  partition,  sale  or. 
conveyance  of  real  property ; 

6.  Settling  an  account  of  an  executor,  or  administrator  or 
guardian ; 

7.  Refusing,  allowing,  or  directing  the  distribution  or  par- 
tition of  an  estate,  or  any  part  thereof,  or  the  payment  of  a 
debt,  claim,  legacy,  or  distributive  share ; 

8.  Overruling  a  motion  for  new  trial ; 

9.  Confirming  a  report  of  an  appraiser  setting  apart  the 
homestead. 

45  Cal.  257. 

$  911.  When  the  order  or  decree  appointing  an  executor, 
or  administrator,  or  guardian,  is  reversed  on  appeal  '^for  error, 
and  not  for  want  of  jurisdiction  of  the  court^*,  all  lawful  acts 
in  administration  upon  the  estate,  performed  by  such  executor, 
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or  administrator,  or  gaardian,  if  he  have  qualified,  are  as  valid 
as  if  such  order  or  decree  had  been  affirmed. 

$  997.  The  defendant  may,  at  any  time  before  the  trial  or 
judgment,  serve  upon  the  plaintiff  an  off  jr  to  allow  judgment 
to  be  taken  against  him  for  the  sum  or  property,  or  to  the 
effect  therein  specified.  If  the  plaintiff  accept  the  offer,  and 
give  notice  thereof  within  five  days,  he  may  filet  '*the  offer, 
with  proor*  of  notice  of  acceptance,  and  the  clerk  must  there* 
upon  enter  judgment  accordingly.  If  the  notice  of  acceptance 
be  not  given,  the  offer  is  to  be  deemed  withdrawn  and  cannot 
bo  given  in  evidence  ^*upon  the  trial^*;  and  if  the  plaintiff 
fail  to  obtain  a  more  favorable  judgment,  he  cannot  recover 
costs,  but  must  pay  the  defendant's  costs  from  the  time  of  the 
offer. 

$  1000.  Any  court  in  which  an  action  is  pending,  or  a 
judge  thereof,  or  a  county  judge,  may,  upon  notice  order  either 
party  to  give  to  the  other,  within  a  specified  time,  an  mspection 
and  copy,  or  permission  to  take  a  copy  of  ^^entries  of  accounts 
in^*  any  book,  or  of  any  document  or  paper  in  his  possession, 
or  under  his  control,  containing  evidence  relating  to  the  merits 
of  the  action,  or  the  defense  therein.  If  compliance  with  the 
order  be  refused,  the  coart  may  exclude  the  '^entries  of  ac- 
counts of  the^*  book,  or  the  document  or  paper,  from  being 
given  in  evidence ;  or  if  wanted  as  evidence  by  the  party  ap- 
plying, may  direct  the  jury  to  presume  them  to  be  such  as  he 
alleges  them  to  be ;  and  the  court  may  also  punish  the  party 
refusing  for  a  contempt.  This  Lection  is  not  to  be  construed 
to  prevent  a  party  from  compelling  another  to  produce  books, 
papers,  or  documents  when  he  is  examined  as  a  witness. 

$  1019.  Service  by  mail  may  be  made,  where  the  person 
making  the  service,  and  the  person  on  whom  it  is  to  be  made, 
reside  or  '^*have  their  offices'*  in  different  places,  between 
which  there  is  a  regular  communication  by  mail. 

46  Cal.  651. 
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^  1013.  In  case  of  service  by  mail  the  notice  or  other 
paper  must  be  deposited  in  the  post  office,  addressed  to  the 
person  on  whom  it  is  to  be  served,  at  '*hi8  office"*  or  place  of 
residence,  and  the  postage  paid.  The  service  is  complete  at 
the  time  of  the  deposit,  but  if  within  a  given  number  of  days 
af  ler  such  service  a  right  may  be  exercised,  or  an  act  is  to  be 
done  by  the  adverse  party,  the  time  within  which  such  right 
may  be  exercised  or  act  be  done,  is  extended  one  day  for  every 
twenty-five  miles  distance  between  the  place  of  deposit  and  the 
place  of  address,  such  extension,  however,  not  to  exceed  nine^ 
days  in  all. 

46  Cal.  651. 

^  1033.  The  party  in  whose  favor  judgment  is  rendered, 
and  who  claims  his  costs,  must  deliver  to  the  clerk,  ^^and servo 
upon  the  adverse  party,  within  five'*  days  after  the  verdict  or 
'♦notice  of  the"*  decision  of  the  court  '*or  referee — or,  if  the 
entry  of  the  judgment  on  the  verdict  or  decision  be  stayed, 
then  befor^Buch  entry  is  made'* — a  memorandum  of  the  items 
of  his  costs  and  necessary  disbursements  in  the  action  or  pro- 
ceeding, which  memorandum  must  be  verified  by  the  oath  of 
the  party,  or  his  attorney  '*or  agent,  or  by  the  clerk  of  his  at- 
torney, stating  that  to  the  best  of  his  knowledge  and  belief* 
the  items  are  correct,  and  that  the  disbursements  have  been 
necessarily  incurred  in  the  action  or  proceeding.  '*A  party 
dissatisfied  with  the  costs  claimed,  may,  within  five  days  after 
notice  of  filing  of  the  bill  of  costs,  file  a  motion  to  have  tho 
same  taxed  by  the  court  in  which  the  judgment  was  rendered, 
or  by  the  judge  thereof  at  chambers'*. 

41  Oal.  241 

$  1054.  When  an  act  to  be  done,  as  'provided  in  this 
code'*,  relates  to  the  pleadings  in  the  action,  or  the  undertak- 
ings to  be  filed,  or  the  justification  of  the  sureties,  '^or  the 
preparation  of  statements,  or  of  bills  of  exceptions,  or  of 
amendments  thereto'*  or  to  the  service  of  notices,  other  than 
of  appeal,  the  time  allowed  by  this  code  mayf  be  extended, 
upon  good  cause  shown,  by  the  court  in  which  the  action  is 
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pending,  or  the  jadge  thereof,  T*or,  in  the  absence  of  euch 
judge  from  the  county  in  which  the  action  is  pending,  by  the 
county  judge ;  but  such  extension  shall  not  exceed  thirty  days 
without  the  consent  of  the  adyerse  partjr?*. 
41Cal.515;43Cal.  320. 

$  1050.  (N.  S.)  ^*Whenever  any  surety  on  an  undertak- 
ing on  apx)eal,  executed  to  stay  proceedings  upon  a  money 
judgment,  pays  the  judgment,  ei.her  with  or  without  action, 
after  its  affirmation  by  the  appellate  court,  he  is  substituted 
to  the  rights  of  the  judgment  creditor,  and  is  entitled  to  con- 
trol,  enforce,  and  satisfy  such  judgment  in  all  respects  as  if  he 
had  recovered  the  same^^. 

$  1067.  The  writ  of  certiorari  ^<may  be  denominated?^  the 
writ  of  review. 

(  1084.  The  writ  of  mandamus  ?^may  be  denominated^^  a 
writ  of  mandate. 

41  C&I.  68;  43  Cal.  225;  45  CaL  679;  47  Cal.  510. 

(  1094.  74if  110  answer  be  made,  the  case  must  be  heard  on 
the  papers  of  the  applicant.  If  the  answer  raises  only  ques- 
tions of  law,  or  puts  ifi  issue  immaterial  statements,  not  affect- 
ing the  Bubitantial  rights  of  the  parties,  the  court  must  pro- 
ceed to  hear  or  fix  a  day  for  hearing  the  argument  of  the  case'*. 

$  109T.  When  a  peremptory  mandate  has  been  issued  and 
directed  to»  any  inferior  tribunal,  corporation,  board,  or  per- 
son, if  it  appear  to  the  court  that  any  member  of  such  tribunal, 
corporation,  or  boai'd,  or  such  person  upon  whom  the  writ  has 
been  personally  served,  has,  without  just  excuse,  refused  or 
heglected  to  obey  the  same,  the  court  may,  upon  motion,  im- 
pose a  fine  not  exceeding  one  thousand  dollars.  In  case  of 
persistence  in  a  refusal  of  obedience,  the  court  may  order  the 
party  to  be  imprisoned,  '*until  the  writ  is  obeyed?*,  and  may 
mako  any  orders  necessary  and  proper  for  the  complete  en- 
forcement of  the  writ.f 
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(  1108.  Writs  of  review,  mand&te,  and  ];>rohibiUon,  ^^issued 
bv  the  sapreme  court,  or  by  the  district  court^^f  may,  in  the 
discretion  of  the  court  issuing  the  writ,  be  made  retumable 
and  a  hearing  thereon  be  had  at  any  time. 

46Cal.  243. 

$  1111.  Any  elector  of  a  county,  T«city  and  county,  city,  or  of 
any  political  subdivision  of  either'^^^,  may  contest  the  right  of 
any  person  declared  elected  to  an  office  to  be  exercised  therein, 
for  any  of  the  following  causes: 

1.  For  malconduct  on  the  part  of  the  board  of  judged,  or 
any  member  thereof; 

2.  When  the  person  whose  right  to  the  office  is  contested 
was  not,  at  the  time  of  the  election,  eligible  to  such  office; 

3.  When  the  person  whose  right  is  contested  has  given  to 
any  elector  or  inspector,  judge  or  clerk  of  the  election,  any 
bribe  or  reward,  or  has  offered  any  such  bribe  or  reward  for 
the  purpose  of  procuring  his  election,  or  has  committed  any 
other  offense  against  the  elective  franchise  defined  in  title 
four,  part  one,  of  the  penal  code; 

4.  On  account  of  illegal  votes.  [Approved  March  11,  1876.  J 

$  1161.  A  tenant  of  real  property,  for  a  term  less  than  life, 
is  guilty  of  an  unlawful  detainer: 

1.  When  he  continues  in  possession,  "^^n  person  or  by  sub- 
tenant's of  the  property,  or  any  part  thereof,  after  the  expira- 
tion of  the  term  '<for  which  it  is  let  to  him'*,  without  the  per- 
mission of  his  landlord;  but  in  case  of  a  tenancy  at  will,  it 
must  first  be  terminated  by  notice,  as  presciibed.in  the  civil 
code. 

2.  Where  he  continues  in  possession,  7*in  person  or  by  sub- 
tenants, without  permission  of  his  landlord'*,  after  default  in 
the  payment  of  rent,  pursuant  to  the  lease  or  agreement  under 
which  the  property  is  held,  and  three  days'  notice,  in  writing, 
requiring  its  payment,  stating  the  amount  which  is  due,  or 
possession  of  the  property,  shall  have  been  served  upon  him, 
and  if  thero  be  a  sub-tenant  in  actual  occupation  of  the  prem- 
ises, also  upon  such  sub- tenant    tiuch  notice  may  be  served 
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at  any  time  within  one  year  after  the  rent  becomes  due.  7*In 
all  cases  of  tenancy  upon  agricultural  lands,  where  the  tenant 
has  held  over  and  retainel  posL^ession  for  more  than  sixty  days 
after  the  expiration  of  his  term,  without  any  demand  of  pos- 
session or  notice  to  quit  by  the  landlord,  he  shall  be  deemed 
to  be  holding  by  permission  of  the  landlord,  and  shall  be  en- 
titled to  hold,  under  the  terms  of  the  lease,  for  another  full 
year,  and  shall  not  be  guilty  of  an  unlawful  detainer  during 
said  year,  and  ruch  holding  oyer  for  the  period  aforesaid  shall 
be  taken  and  construed  as  a  consent  on  the  part  of  a  tenant  to 
hold  for  another  year,w 

3.  When  he  continues  in  possession,  ^in  person  or  by  sub- 
tenants, after  a  neglect  or  failure  to  perform  other  conditions 
or  covenants  of  the  lease  or  agreement  under  which  the  prop- 
erty is  held  than  the  one  for  the  payment  of  rent;T*  and  three 
days  notice,  in  writing,  requiring  the  performance  of  such 
conditions  or  covenants,  or  the  possession  of  the  property, 
shall  have  been  served  upon  him,  '*and  if  there  be  a  sub- tenant 
in  actual  occapation  of  the  premises,  also  upon  such  sub- 
tenant. Within  three  days  after  the  service  of  the  notice  the 
tenant,  or  any  sub- tenant,  in  actual  occupation  of  the  prem- 
ises, or  any  mortgagee  of  the  term,  or  other  person  interested 
in  the  continuance,  may  perform  the  conditions  or  covenants 
of  the  lease,  or  pay  the  stipulated  rent,  as  the  case  may  be, 
and  thereby  save  the  lease  from  forfeiture.  A  tenant  may 
take  proceedings,  similar  to  those  prescribed  in  this  chapter, 
to  obtain  possession  of  the  premises  let  to  an  under-tenant, 
in  case  of  his  unlawful  detention  of  the  premises  under-let 
to  himM.     [Approved  March  13, 1876. ] 

Vide  civil  code,  g§  789,  1946,  3344-5. 

41  Cal.  360 ;  43  Cal.  300 ;  44  Cal.  236. 

$  1162.  The  notices  required  by  the  preceding  section  may 
be  served,  either : 

1 .  By  delivering  a  copy  to  the  Wtenant^*  personally;  or, 

2.  If  he  be  absent  from  his  place  of  residence,  and  from 
his  u«ual  place  of  business,  by  leaving  a  copy  with  some  per- 

C.  0.  p.— 69 
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ent,  is  engaged  in  the  trial  of  another  cause.    [Approred 
Aprils,  187G.1 

$  862.  Before  an  order  for  an  arrest  can  be  madei  &e 
party  applying  mnst  prove  to  the  satisfaction  of  the  justice  by 
the  affidavit  of  himself,  or  some  other  person,  the  facts  upon 
which  the  application  is  founded.  The  plaintiff  must  also 
execute  and  deliver  to  the  justice  a  written  undertaking  in  the 
sum  of  three  hundred  dollars,  withf  ^^sufficient'*  suVeties,  to 
the  effect  that  thet  plaintiff  will  pay  all  costs  that  may  be  ad- 
judged to  the  defendant,  and  all  damages  which  he  may  sustain 
by  reason  of  the  arrest,  74if  the  same  be  wrongful,  or  without 
sufficient  cause?^,  not  exceeding  the  sum  specified  in  the  under- 
taking. 

$  871.  If  the  defendant  fail  to  appear  and  answer  or  de- 
mur at  the  time  specified  in  the  summons,!  then  upon  proof 
of  service  of  summons  the  following  proceedings  raust  be  had : 

1.  If  the  action  is  based  upon  a  contract,  and  is  for  the 
recovery  of  money,  or  damages  only,  the  court  must  render 
judgment  in  favor  of  plaintiff  for  the  sum  specified  in  the 
summons ; 

2.  In  all  other  actions  the  court  must  hear  the  evidence 
offered  by  the  plaintiff,  and  must  render  judgment  in  his  favor 
for  such  sum  (not  exceeding  the  amount  stated  in  the  sum- 
mons) as  appears  by  such  evidence  to  be  just.  [Approved 
Aprils,  1876.1 

^  873.  Unless  postponed  as  provided  in  this  chapter,  or 
unless  transferred  to  another  court,  the  trial  of  the  action 
must  commence  at  the  expiration  of  one  hour  from  the  time 
specified  in  the  7%otice  mentioned  in  $8507<,  and  the  triaJ 
must  be  continued  without  adjournment  for  more  than  twenty- 
four  hours  at  any  one  time,  until  all  the  issues  therein  are 
disposed  of.    [Approved  April  3, 1876.] 

$  898.  ^  74The  judgment  in  justices*  courts  must  be  entered 
substantially  in  the  form  required  by  $  C67  of  this^*  code. 
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When  the  jadgment  is  rendered  in  a  case  where  the  defendant 
is  subject  to  arrest  and  imprisonment  thereon,  the  fact  that 
the  defendant  is  so  subject,  must  be  stated  in  the  judgment* 

$  911.  Every  justice  mnst  keep  a  book,  denominated  a 
"  docket,"  in  which  he  must  enter : 

1.  The  title  of  every  action  or  proceeding ; 

2.  The  object  of  the  action  or  proceeding;  and  if  a  sum  of 
money  be  claimed,  the  amount  thereof; 

8.  The  date  of  the  .summons,  and  the  time  of  itd  return  ; 
and  if  an  order  to  arrest  the  defendant  be  made,  or  a  writ  of 
attachment  be  issued,  a  statement  of  the  fact ; 

4.  The  time  when  the  parties,  or  either  of  them,  appear,  or 
their  non-appearance,  if  default  be  made;  a  minute  of  the 
pleadings  and  motions;  if  in  writing,  referring  to  them;  if  not 
in  \yriting,  a  concise  statement  of  the  material  parts  of  the 
pleading  ;t 

5.  Every  adjournment,  stating  on  whose  application!  and 
to  what  time ; 

6.  The  demand  for  a  trial  by  jury,  when  the  same  is  made, 
and  by  whom  made,  the  order  for  the  jury,  and  the  time  ap- 
pointed for  the  return  of  the  lury  and  for  the  trial ; 

7.  The  names  of  tlie  jurors  who  appear  and  are  sworn,  and 
the  names  of  all  witnesses  sworn,  and  at  whose  request ; 

8.  The  verdict  of  the  jury,  and  when  received;  if  the  jury 
disagree  and  are  discharged,  the  fact  of  such  disagreement  and 
discharge ; 

9.  The  judgment  of  the  court,  specifying  the  costs  included 
and  the  time  when  rendered ; 

10.  The  issuing  of  the  execution,  when  issued  and  to  whom; 
the  renewals  thereof,  if  any,  and  when  made,  and  a  statement 
of  any  money  paid  to  the  justice,  when  and  by  whom ; 

11.  The  receipt  of  a  notice  of  appeal,  if  any  be  given,  and 
of  the  appeal  bond,  if  any  be  filed. 

41  Cal.  232. 

$  9$84.    The  prevailing  party  in  justices'  courts  is  entitled 
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ent,  is  engaged  in  the  trial  of  another  cause.    [Approred 
April  8, 1876.] 

$  869.  Before  an  order  for  an  arrest  can  be  made,  the 
party  applying  must  prove  to  the  satisfaction  of  the  justice  by 
the  affidavit  of  himself,  or  some  other  person,  the  facts  npon 
which  the  application  is  founded.  The  plaintiff  must  also 
execute  and  deliver  to  the  justice  a  written  undertaking  in  the 
sum  of  three  hundred  dollars,  withf  '^sufficient'*  suVeties,  to 
the  effect  that  thet  plaintiff  will  pay  all  costs  that  may  be  ad- 
judged to  the  defendant,  and  all  damages  which  he  may  sustain 
by  reason  of  the  arrest,  T4if  the  same  be  wrongful,  or  without 
sufficient  cause?*,  not  exceeding  the  sum  specified  in  the  under- 
taking. 

$  871.  If  the  defendant  fail  to  appear  and  answer  or  de- 
mur at  the  time  specified  in  the  summons,!  then  upon  proof 
of  service  of  summons  the  following  proceedings  roust  be  had : 

1.  If  the  action  is  based  upon  a  contract,  and  is  for  the 
recovery  of  money,  or  damages  only,  the  court  must  render 
judgment  in  favor  of  plaintiff  for  the  sum  specified  in  the 
summons ; 

2.  In  all  other  actions  the  court  must  hear  the  evidence 
offered  by  the  plaintiff,  and  must  render  judgment  in  his  favor 
for  such  sum  (not  exceeding  the  amount  stated  in  the  sum- 
mons) as  appears  by  such  evidence  to  be  fust.  [Approved 
Aprils,  1876.1 

$  873.  Unless  postponed  as  provided  in  this  chapter,  or 
unless  transferred  to  another  court,  the  trial  of  the  action 
must  commence  at  the  expiration  of  one  hour  from  the  time 
specified  in  the  '^notice  mentioned  in  $8507<{,  and  the  trial 
must  be  continued  without  adjournment  for  more  than  twenty- 
four  hours  at  any  one  time,  until  all  the  issues  therein  are 
disposed  of.    [Approved  April  3, 1876.] 

$  893.  ^  74The  judgment  in  justices*  courts  must  be  entered 
substantially  in  the  form  required  by  $  G67  of  this'*  code. 
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When  the  judgment  i^  rendered  in  a  case  where  the  defendant 
is  subject  to  arrest  and  imprisonment  thereon,  the  fact  that 
the  defendant  is  so  subject,  must  be  stated  in  the  judgment* 

$  911.  Every  justice  must  keep  a  book,  denominated  a 
*♦  docket,"  in  which  he  must  enter : 

1.  The  title  of  every  action  or  proceeding; 

2.  The  object  of  the  action  or  proceeding;  and  if  a  sum  of 
money  be  claimed,  the  amount  thereof; 

3.  The  date  of  the  Hummons,  and  the  time  of  ita  return ; 
and  if  an  order  to  arrest  the  defendant  be  made,  or  a  writ  of 
attachment  be  issued,  a  statement  of  the  fact ; 

4.  Tlie  time  when  the  parties,  or  either  of  them,  appear,  or 
their  non-appearance,  if  default  be  made;  a  minute  of  the 
pleadings  and  motions;  if  in  writing,  referring  to  them;  if  not 
in  Avriting,  a  concise  statement  of  the  material  parts  of  the 
pleading  ;t 

5.  Every  adjournment,  stating  on  whose  applicationf  and 
to  what  time ; 

6.  The  demand  for  a  trial  by  jury,  when  the  same  is  made, 
and  by  whom  made,  the  order  for  the  jury,  and  the  time  ap- 
pointed for  the  return  of  the  iury  and  for  the  trial ; 

7.  The  names  of  the  jurors  who  appear  and  are  sworn,  and 
the  names  of  all  witnesses  sworn,  and  at  whose  request ; 

8.  The  verdict  of  the  jury,  and  when  received;  if  the  jury 
disagree  and  are  discharged,  the  fact  of  such  disagreement  and 
discharge ; 

9.  The  judgment  of  the  court,  specifying  the  costs  included 
and  the  time  when  rendered ; 

10.  The  issuing  of  the  execution,  when  issued  and  to  whom; 
the  renewals  thereof,  if  any,  and  when  made,  and  a  statement 
of  any  money  paid  to  the  justice,  when  and  by  whom ; 

11.  The  receipt  of  a  notice  of  appeal,  if  any  be  given,  and 
of  the  appeal  bond,  if  any  be  filed. 

41  Cal.  232. 

$  9$94^.    The  prevailing  party  in  justices'  courts  is  entitled 
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to  costs  7^f  tbe  action  and  also  of  any  proceedings  taken  by 
him  in  aid  of  an  execution,  issued  upon  any  judgment  recov- 
ered therein^^. 

$  940.  An  appeal  is  taken  by  filing  with  the  clerk  of  the 
court  in  which  the  judgment  or  order  appealed  from  ia  enter- 
ed,t  a  notice  stating  the  appeal  from  the  same,  or  some  speoific 
part  thereof,t  and  serving  74a  similar  notice?^  on  the  adverse 
party  or  his  attorney.  ^^The  order  of  service  is  immaterial, 
but  the  appeal  is  ineffectual  for  any  purpose  unless  within  five 
days  after  service  of  the  notice  of  appeal,  an  undertaking  be 
filed,  or  a  deposit  of  money  be  made  with  the  clerk,  as  herein- 
after provided,  or  the  undertaking  be  waived  by  the  adverse 
party  in  writing"*. 

42  Cal.  277,  ib.  4fi2;  46Cal.  651;  47  Cal.  628;  48  Oal.MB. 

$  94a.    If  the  appeal  be  from  a  judgment  or  order  direct- 
ing the  payment  of  money,  it  does  not  stay  the  execution  of 
the  judgment  or  order  unless  a  written  undertaking  be  exe- 
cuted on  the  part  of  the  appellant,  by  two  or  more  sureties, 
to  the  effect  that  they  are  bound  in  double  the  amount  named 
in  the  judgment  or  order;  that  if  the  judgment  or  order  ai)- 
pealed  from,  or  any  part  thereof,  be  affirmed,  or  the  appeal  be 
dismissed,  the  appellant  will  pay  the  amount  directed  to  be 
paid  by  the  judgment  or  order,  or  the  part  of  such  amount  as 
to  wliich  the  judgment  or  order  is  affirmed,  if  affirmed  only  in 
part,  and  all  damages  and  costs  which  may  be  awarded  against 
the  appellant  upon  the  appeal,  74and  that  if  the  appellant  does 
not  make  such  payment  within  thirty  days  after  the  filing  of 
the  remittitur  from  the  supreme  court  in  the  court  from  which 
the  appeal  is  taken,  judgment  may  be  entered  on  motion  of 
the  respondent  in  his  favor  against  the  sureties,  for  such 
amount,  together  with  the  interest  that  may  be  due  thereon, 
and  the  damages  and  costs  which  may  be  awarded  against  the 
appellant  upon  the  appeal.    If  the  judgment  or  order  appealed 
from  be  for  a  greater  amount  than  two  thousand  dollars,  and 
the  sureties  do  not  s^Eite  in  their  affidavits  of  justification 
accompanying  the  undertaking,  that  they  are  eadi  worth  the 
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Bum  specified  in  the  nndertaking,  the  stipulation  may  bo  that 
the  judgment  to  be  entered  against  the  sureties  shall  be  for 
such  amounts  only  as  in  their  affidavits  they  may  state  that  they 
.  are  seyerally  worth,  and  judgment  may  bo  entered  against  the 
sureties  by  the  court  from  which  the  appeal  is  taken,  pursuant 
to  tho  stipulations  herein  designated'<4.  When  the  judgment 
or  order  appealed  from  is  made  payable  in  a  specified  kind  of 
money  or  currency,  7<the  judgment  entered  against  the  sure- 
ties upon^^  the  undertakingt  must  be  made  payable  in  tho 
same  kind  of  money  or  currency. 

$  946.  Whenever  an  appeal  is  perfected,  as  provided  in 
the  preceding  sections  of  this  chapter,  it  stays  all  f  i^ther  pro- 
ceedings in  the  court  below  upon  the  judgment  or  order  ap- 
pealed from,  or  upon  the  matters  embraced  therein,  T4and 
releases  from  levy  property  which  has  been  levied  upon  under 
execution  issued  upon  such  judgmenft^;  but  the  court  below 
may  proceed  upon  any  other  matter  embraced  in  the  action 
and  not  affected  by  the  order  appealed  from.  And  tho  court 
below  may,  in  its  discretion,  dispense  with  or  limit  the  secu- 
rity required  by  this  chapter,  when  the  appellant  is  an  execu- 
tor, administrator,  trustee,  or  other  person  acting  in  another's 
right.  An  appealf  docs  not  continue  in  force  in  an  attach- 
ment, unless  an  undertaking  be  executed  and  filed  on  the  part 
of  the  appellant,  by  at  least  two  sureties,  in  double  the  amount 
of  the  debt  claimed  by  him  that  the  appellant  will  pay  all 
costs  and  damages  which  the  respondent  may  sustain  by 
reason  of  the  attachment,  in  case  the  order  of  the  court  below 
be  sustained;  and  unless,  within  five  d&ys  after  the  entry  of 
the  order  appealed  from,  such  appeal  be  perfected. 

47Cftl.d85:49CaL74. 

(  948.  The  adverse  party  may  except  to  the  sufficiency  of 
the  sureties  to  the  undertakings  mentioned  in  $$  911,  942,  ^13 
and  945,  at  any  time  within  thirty  days  after  the  filing  of  such 
undertaking;  and  unless  they  or  other  sureties,  within  twenty 
days  after  the  appellant  has  been  served  with  notice  of  such 
exception,  justify  before  a  judge  of  the  court  below,  a  county 
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judge,  or  county  clerk,  upon  five  days'  notice  "^Ho  l&e  respond- 
ent of  the  time  and  place  of  justification'^^,  execution  of  the 
judgment,  order  or  decree  appealed  from  is  no  longer  stayed; 
and  in  all  cases  where  an  undertaking  is  required  on  appeal  by 
the  provisions  of  this  title,  a  deposit  in  the  court  below  of  the 
amount  of  the  judgment  appealed  from,  and  three  hundred 
dollars  in  addition,  is  equivalent  to  filing  the  undertaking ; 
and  in  all  cases  the  undertaking  or  deposit  may  be  waived  by 
the  written  consent  of  the  respondent. 
48  CaL  651. 

$  049.  In  cases  not  provided  for  in  $$  942,  943,  944,  and 
945,  the  perfecting  of  an  appeal  by  giving  the  undertaking  or 
making  the  deposit  mentioned  in  $  941,  stays  proceedings  in 
the  court  below  upon  the  judgment  or  order  appealed  from, 
except  where  it  directs  the  sale  of  perishable  property;  in 
which  case  the  court  below  may  order  the  property  to  be  sold 
and  the  proceeds  thereof  to  be  deposited,  to  abide  the  judg- 
ment of  the  appellate  court.  74And  except  also,  where  it 
adjudges  the  defendant  guilty  of  usurping  or  intruding  into, 
or  unlawfully  holding  public  office,  civil  or  military  within 
this  state.  And  except  also,  where  the  order  grants,  or  refuses 
to  grant  a  change  of  the  place  of  trial  of  an  action?*.  [In 
eflfoct  February  16,  1874.] 

$  950.  740n  an  appeal  from  a  final  judgment,  the  appellant 
must  furnish  the  court  with  a  copy  of  the  notice  of  appeal,  of 
the  judgment  roU,  and  of  any  bill  of  exceptions  or  statement 
in  the  case,  upon  which  the  appellant  relies.  Any  statement 
used  on  motion  for  a  new  trial  or  settled  after  decision  of  such 
motion  when  the  motion  is  made  upon  the  minutes  of  the 
court,  as  prdvided  in  $  661,  or  any  bill  of  exceptions  settied,  as 
provided  in  $$  649  or  650,  or  used  on  motion  for  a  new  trial, 
ma^  be  used  on  appeal  from  a  final  judgment  equally  as  upon 
appeal  from  the  order  granting  or  refusing  the  new  trial'*. 

43  Gal.  458,  ib.  482;  47  Cal.  605. 

(  051.    On  a:^];)eal  from  a  judgment  rendered  on  an  appeal, 
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or  from  an  order,  except  an  order  granting  or  refusing  a  new 
trial,  the  appellant  must  furnish  the  conrt  with  a  copy  of  the 
notice  of  appeal,  ot  the  judgment  or  order  appealed  from, 
7%nd  of  pi^Ksrs  used  on  the  hearing  in  the  court  below74. 
47  Cal.  167. 

$  95a.  On  an  appeal  from  an  order  granting  or  refusing  a 
new  trial,  the  appellant  must  furnish  the  court  with  a  copy  of 
the  noticet  of  appeal,  of  the  ^^rder  appealed  from,. and  of  the 
papers  designated  in  $  661  of  this  code^^. 

$  953.  The  copies  provided  for  in  the  last  three  sections 
must  be  certified  to  be  correct  by  the  clerk  or  the  attorneys, 
and  must  be  accompanied  with  a  certificate  of  the  clerk  "^^or 
attorneys "^^  that  an  undertaking  on  appeal,  in  due  form,  has 
been  properly  filed,  74or  a  stipulation  of  the  parties  waiving  an 
undertaking^*. 

^  956.  Upon  an  appeal  from  a  judgment,  the  court  may 
review  the  verdict  or  decision, f  and  any  intermediate  order  or 
decision  excepted  to,  which  involves  the  merits,  or  necessarily 
affects  the  judgment,  ^<except  a  decision  or  order  from  which 
an  appeal  might  have  been  taken.^^  [Approved  April  3, 1876 — 
in  effect  June  1,  1876.] 

$  957.  When  the  judgment  or  order  is  reversed  or  modified 
the  appellate  court  may  make  complete  restitution  of  all  prop- 
erty and  rights  lost  by  the  erroneous  judgment  or  order,  ^^so 
far  as  such  restitution  is  consistent  with  protection  of  a  pur- 
chaser of  property  At  a  sale  ordered  by  the  judgment,  or  had 
under  process  issued  upon  the  judgment,  on  the  appeal  from 
which  the  proceedings  were  not  stayed;  and  for  relief  in  such 
cases  the  appellant  may  have  his  action  against  the  respondent 
enforcing  the  judgment  for  the  proceeds  of  the  sale  of  the 
property,  after  deducting  therefrom  the  expenses  of  the  8ale74. 
When  it  appears  to  the  appellate  court  that  the  appeal  was 
made  for  delay,  it  may  add  to  the  costs  such  damages  as  may 
be  just. 

r.ciD  %  49. 
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(  0G6.  An  appeal  may  be  token  to  the  enpreme  court  from 
the  county  oourts  in  the  following  cases : 

1.  From  a  final  judgment  in  an  action  of  forcible  entry  and 
detainer;  in  an  action  to  prevent  or  abate  a  nuisance;  in  a 
proceeding  in  insolvency;  and  in  any  special  ? teases  and?^  pro- 
ceedings, 7^and  in  cases  which  involve  the  legality-  of  any  tax, 
impost,  assessment,  toll,  or  municipal  fine,  or  in  which  the 
demand,  exclusive  of  interest,  or  the  value  of  the  prox>erty  in 
controversy,  amounts  to  three  hundred  dollars?*; 

2.  From  an  order  granting  or  refusing  a  new  trial  '^in  the 
cases  designated  in  tliis  cection,  and  from  any  special  order 
made  after  final  judgment  in  such  casefl74. 

^  060.  An  appeal  may  be  taken  to  the  supreme  court  from 
a  judgment  or  order  of  the  probate  court : 

1.  In  granting,  or  ^^refusing'^,  or  revoking  letters  testa- 
mentary, or  of  administration,  or  of  guardianship ; 

2.  Admitting,  or  refusing  to  admit,  a  will  to  probate  ; 

3.  Against  or  in  favor  of  the  validity  of  a  will,  or  revoking 
the  probate  thereof; 

4.  Against  or  in  favor  of  setting  apart  property,  or  making: 
an  allowance  for  a  widow  or  child ; 

6.  Against  or  in  favor  of  directing  the  partition,  sale  oz: 
conveyance  of  real  property; 

6.  Settling  an  account  of  an  executor,  or  administrator  or 
guardian ; 

7.  Refusing,  allowing,  or  directing  the  distribution  or  par- 
tition of  an  estate,  or  any  part  thereof,  or  the  payment  of  a 
debt,  claim,  legacy,  or  distributive  share ; 

8.  Overruling  a  motion  for  new  trial ; 

9.  Confirming  a  report  of  an  appraiser  setting  apart  the 
homestead. 

45Cb1.  257. 

$  971,  When  the  order  or  decree  appointing  an  executor, 
or  administrator,  or  guardian,  is  reversed  on  appeal  '*for  error, 
and  not  for  want  of  jurisdiction  of  the  court^^,  all  lawful  acts 
in  administration  upon  the  estate,  performed  by  such  executor, 
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or  administrator,  or  gnardian,  if  he  have  qualified,  are  as  valid 
as  if  such  order  or  decree  had  been  affirmed. 

$  997.  The  defendant  may,  at  any  time  before  the  trial  or 
judgment,  serve  upon  the  plaintiff  an  off  jr  to  allow  judgment 
to  be  taken  against  him  for  the  sum  or  property,  or  to  the 
effect  therein  specified.  If  the  plaintiff  accept  the  offer,  and 
give  notice  thereof  within  five  days,  he  may  filet  ^*the  offer, 
with  proor*  of  notice  of  acceptance,  and  the  clerk  must  there- 
upon enter  judgment  accordingly.  If  the  notice  of  acceptance 
be  not  given,  the  offer  is  to  be  deemed  withdrawn  and  cannot 
bo  given  in  evidence  ^*upon  the  trial'*;  and  if  the  plaintiff 
fail  to  obtain  a  more  favorable  judgment,  he  cannot  recover 
costs,  but  must  pay  the  defendant's  costs  from  the  time  of  the 
offer. 

$  1000.  Any  court  in  which  an  action  is  pending,  or  a 
judge  thereof,  or  a  county  judge,  may,  upon  notice  order  either 
party  to  give  to  the  other,  within  a  specified  time,  an  mspection 
and  copy,  or  permission  to  take  a  copy  of  "^^ntries  of  accounts 
in''^  any  book,  or  of  any  document  or  paper  in  his  possession, 
or  under  his  control,  containing  evidence  relating  to  the  merits 
of  the  action,  or  the  defense  therein.  If  compliance  with  the 
order  be  refused,  the  coart  may  exclude  the  '^entries  of  ac- 
counts of  the''*  book,  or  the  document  or  paper,  from  being 
given  in  evidence ;  or  if  wanted  as  evidence  by  the  party  ap- 
plying, may  direct  the  jury  to  presume  them  to  be  such  as  he 
alleges  them  to  be ;  and  the  court  may  also  punish  the  party 
refusing  for  a  contempt.  This  section  is  not  to  be  construed 
to  prevent  a  party  from  compelling  another  to  produce  books, 
papers,  or  documents  when  he  is  examined  as  a  witness. 

$  lOlS.  Service  by  mail  may  be  made,  where  the  person 
making  the  service,  and  the  person  on  whom  it  is  to  be  made, 
reside  or  '*have  their  offices"*  in  different  places,  between 
which  there  is  a  regular  communication  by  mail. 

46  Cal.  651. 


J 
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^  1018.  In  case  of  service  by  mail  the  notice  or  other 
paper  must  be  deposited  in  the  post  office,  addressed  to  the 
person  on  whom  it  is  to  be  served,  at  '^his  office'*  or  place  of 
residence,  and  the  postage  paid.  The  service  is  complete  at 
the  time  of  the  deposit,  but  if  within  a  given  number  of  days 
after  such  service  a  right  may  be  exercised,  or  an  act  is  to  be 
done  by  the  adverse  party,  the  time  within  which  such  right 
may  be  exercised  or  act  be  done,  is  extended  one  day  for  every 
twenty-five  miles  distance  between  the  place  of  deposit  and  the 
place  of  address,  such  extension,  however,  not  to  exceed  nine^ 
days  in  all. 

46  Cal.  (Bl. 

(  1033.  The  party  in  whose  favor  judgment  is  rendered, 
and  who  claims  his  costs,  must  deliver  to  the  clerk,  ^^and  servo 
upon  the  adverse  party,  within  fLvet*  days  after  the  verdict  or 
'♦notice  of  tho'*  decision  of  the  court  f*OT  refferee — or,  if  the 
entry  of  the  judgment  on  the  verdict  or  decision  be  stayed, 
then  before^Buch  entry  is  made'*— a  memorandum  of  the  items 
of  his  costs  and  necessary  disbursements  in  the  action  or  pro- 
ceeding, which  memorandum  must  be  verified  by  the  oath  of 
the  party,  or  his  attorney  '^♦or  agent,  or  by  the  clerk  of  his  at- 
torney, stating  that  to  the  best  of  his  knowledge  and  belief* 
the  items  are  correct,  and  that  the  disbursements  have  been 
necessarily  incurred  in  the  action  or  proceeding.  ^*A  part}' 
dissatisfied  with  the  costs  claimed,  may,  within  five  days  after 
notice  of  filing  of  the  bill  of  costs,  file  a  motion  to  have  the 
same  taxed  by  the  court  in  which  the  judgment  was  rendered, 
or  by  the  judge  thereof  at  chambers^*. 

41  Oal.  241 

$  1054*  When  an  act  to  be  done,  as  ^^rovided  in  this 
code?*,  relates  to  the  pleadings  in  the  action,  or  the  undertak- 
ings to  be  filed,  or  the  justification  of  the  sureties,  '^or  the 
preparation  of  statements,  or  of  bills  of  exceptions,  or  of 
amendments  thereto?*  or  to  the  service  of  notices,  other  than 
of  appeal,  the  time  allowed  by  this  code  mayt  be  extended, 
upon  good  cause  shown,  by  the  court  in  which  the  action  is 
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pending,  or  the  judge  thereof,  f*0Y,  in  the  absence  of  finch 
Judge  from  the  county  in  which  the  action  is  pending,  by  the 
county  Judge ;  but  such  extension  shall  not  exceed  thirty  days 
without  the  consent  of  the  adverse  party^*. 
4ICal.515;43CaI.  320. 

$  1059.  (N.  S.)  ''♦Whenever  any  surety  on  an  undeitak- 
ing  on  appeal,  executed  to  stay  proceedings  upon  a  money 
judgment,  pays  the  judgment,  ei.her  with  or  without  action, 
after  its  affirmation  by  the  appellate  court,  he  is  substituted 
to  the  rights  of  the  judgment  creditor,  and  is  entitled  to  con- 
trol, enforce,  and  satisfy  such  judgment  in  all  respects  au  if  he 
had  recovered  tbe  same?^. 

$  1067.  The  writ  of  certiorari  '<may  be  denominated^^  the 
writ  of  review. 

$  1084.  The  writ  of  mandamus  ^^may  be  denominated?^  a 
writ  of  mandate. 

41  Cal.  6S;  43  Cal.  225;  45  C2al.  679;  47  CaL  630. 

^  1094»  T4if  no  answer  be  made,  the  case  must  be  heard  on 
the  papers  of  the  applicant.  If  the  answer  raises  only  ques- 
tions of  law,  or  puts  i&  issue  immaterial  statements,  not  affect- 
ing the  substantial  rights  of  the  parties,  the  court  must  pro- 
ceed to  hear  or  fix  a  day  for  hearing  the  argument  of  the  case'4. 

$  109T.  When  a  peremptory  mandate  has  been  issued  and 
directed  to*  any  inferior  tribunal,  corporation,  board,  or  per- 
son, if  it  appear  to  the  court  that  any  member  of  such  tribunal, 
corporation,  or  boai'd,  or  such  person  upon  whom  the  writ  has 
been  personally  served,  has,  without  just  excuse,  refused  or 
heglected  to  obey  the  .<;ame,  the  court  may,  upon  motion,  im- 
pose a  fine  not  exceeding  one  thousand  dollars.  In  case  of 
persistence  in  a  refusal  of  obedience,  the  court  may  order  the 
party  to  be  imprisoned,  '*until  the  writ  is  obeyed'*,  and  may 
inal£3  any  orders  necessary  and  proper  for  the  complete  en- 
forcement of  the  writ.f 


i 
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2.  The  children; 

5.  The  father  or  mother ; 
4.  The  brothers ; 

6.  The  sisters ; 

6.  The  grand-children ; 

7.  The  next  of  kin  entitled  to  share  in  the  distribution  of 
the  estate ; 

8.  ^^he  public  administrator^*; 

9.  '«The  creditors^; 

10.  Any  person  legally  competent. 

If  the  decedent  wsa  a  member  of  a  partnership  at  the  time 
of  his  decease,  the  surviving  partner  must  in  no  case  be  ap- 
pointed  administrator  of  his  estate.  [Took  effect  March  31, 
1876.] 

$  1384.  When  such  petition  is  fJed,  the  clerk  must,  in 
''^adition  to  the  notice  provided  in74  ^  1373,  ibsue  a  citation  to 
the  administrator  to  appear  and  answer  the  same  at  ^^the  time 
appointed  fur  the  hearing^^. 

(  1394.    Before  the  probate  judge  approves  any  bond  re* 
quired  under  this  title,  ^^and  after  its  approval'^,  he  may,  of 
his  own  motion,!  or  upon  the  motion  of  any  person  interested 
itk  the  estate,  supported  by  affidavit  that  the  sureties,  or  some 
one  or  more  of  them,  are  not  worth  as  much  as  they  have  jus- 
tified to,  order  a  citation  to  issue,  requiring  such  sureties  to 
appear  before  him,  at  a  designated  time  and  place,  to  '^be  ex. 
amined^^  touching  their  property  and  its  value ;  and  the  judge 
must,  at  the  same  time,  cause  a  notice  to  be  issued  to  the  ex- 
ecutor or  administrator,  requiring  his  appearance  on  the 
return  of  the  citation,  and  on  its  return  ho  may  ^^examine^^ 
the  sureties  and  such  witnesses  as  may  be  produced,  touching 
the  property  of  the  sureties  and  its  value ;  and  if  upon  such 
74cxamination7*  he  is  satisfied  that  the  bond  is  insufiicieDt,  he 
must  require  sufficient  additional  security.f 

$  1808.    When  it  is  expressly  provided  m  the  will  that  do 


mp 
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bond  shall  be  required  of  the  execntor,  letters  testamentary 
may  issue,  and  sales  of  real  estate  be  made  and  confirmed 
without  any  bond,  '^unless  the  court,  for  good  cause,  require 
one  to  bo  executed^^;  but  the  executor  may  at  any  time  after- 
wards, if  it  appear  from  any  cause  necessaiy  or  proper,  be  re- 
quired to  file  a  bond,  as  in  other  cases. 

$  140T,  (N.  S.)  '»The  liability  'of  principltl  and  sureties 
upon  the  bond  of  any  executor,  administrator,  or  guardian,  is 
in  all  cases  to  pay  in  the  kind  of  money  or  currency  in  which 
the  principal  is  legally  liable.?* 

^  1460.  If  the  person  so  cited  refuses  to  appear  and  sub- 
mit to  an  examination,  or  to  answer  such  interrogatories  as 
may  be  put  to  him,  touching  the  matters  of  the  complaint, 
the  court  may,  by  warrant  for  that  purpose,  commit  him  to  the 
county  jail,  there  to  remain  in  close  custody  until  he  submits 
to  the  order  of  the  court  or  is  discharged  according  to  law. 
If  upon  such  examination  it  appears  that  he  has  concealed, 
embezzled,  smuggled,  conveyed  away,  or  disposed  of  any  mon- 
eys, goods  or  chattels  of  the  decedent,  or  that  he  has  in  his 
possession  or  knowledge,  any  deeds,  conveyances,  bonds,  con- 
tracts, or  other  writings  tending  to  disclose  the  right,  title,  in- 
terest or  claim  of  the  decedent  to  any  real  or  personal  estate, 
claim  or  demand,  or  any  lost  will  of  the  decedent,  the  probate 
court  may  make  an  order  requiring  such  person  to  disclose  his 
knowledge  thereof  to  the  executor  or  administrator  and  may 
commit  him  to  the  county  jail,  there  to  remain  until  the  order 
is  complied  with  or  he  is  discharged  according  to  law;  and  all 
such  interrogatories  and  answers  must  be  in  writing,  signed 
by  the  party  examined,  and  filed  in  the  probate  court.  The 
order  for  such  disclosure,  made  upon  such  examination,  is 
T-^prima  facie?*  evidence  of  the  right  of  such  administrator  to 
such  property  in  any  action  brought  for  the  recovery  thereof; 
and  any  judgment  recovered  therein  must  be  for  double  the 
value  of  the  property  as  assessed  by  the  court  or  jury,  or  for 
return  of  the  property,  and  damages  in  addition  thereto,  equal 
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to  the  value  of  Buch  property.  In  addition  to  the  examina- 
tion of  the  party,  witnesses  may  be  produced  and  examined 
on  either  side. 

$  1468.  When  property  is  set  apart  for  the  use  of  the 
family,  in  accordance  with  the  proTiflions  of  this  chapter,  if 
the  decedent  left  a  widow  74or  surviTing  husband^^,  and  no 
minor  child,  such  property  is  the  property  of  the  widow  74or 
surriying  husband^^.  If  the  decedent  left  also  a  minor  child 
or  children,  the  one-half  of  such  property  shall  belong  to  the 
widow  '^or  surring  husband^*,  and  the  remainder  to  the  child, 
or  in  equal  shares  to  the  children,  if  there  be  more  than  one. 
If  there  be  no  widow  or  '^surviving  husband^S  the  whole  be- 
longs to  the  minor  child  or  children. 

^  1469.  If,  upon  the  return  of  the  inrentory  of  the  estate 
of  an  intestate,  it  appears  that  the  value  of  the  whole  estate 
does  not  exceed  the  sum  of  fifteen  hundred  doUara,  the  pro- 
bate court  76must  appoint  a  day  for  the  hearing,  and  cause 
notice  to  be  given  and  proceedings  had,  in  the  same  manner 
as  provided  in  $$  1683, 1635  and  1638,  of  article  two,  of  chapter 
ten,  of  title  two  of  the  code  of  civil  procedure,  relating  to 
the  settlement  of  accounts.  If,  upon  the  hearing,  the  court 
finds  that  the  value  of  the  estate  does  not  exceed  the  sum  of 
fifteen  hundred  dollars,  the  probate  judge?*,  by  a  decree  for 
tliat  purpose,  must  assign  for  the  use  and  support  of  the 
widow  and  minor  child  or  children,  if  there  be  a  widow  or 
minor  child;  and  if  no  widow,  then  for  the  children,  if  there 
be  any,  the  whole  of  the  estate,  after  the  payment  of  the  ex- 
penses of  his  last  illness,  funeral  charges  and  expenses  of 
iidministration.  And  there  must  be  no  further  proceedings 
in  the  administration,  unless  further  estate  be  discovered; 
and  when  it  appears,  7<k)n  the  return  of  the  inventory's,  that  the 
value  of  the  whole  estate  does  not  exceed  the  sum.  of  three 
thousand  dollars,  it  is  in  the  discretion  of  the  probate  court 
to  dispense  with  the  regular  proceedings,  or  any  part  thereof, 
prescribed  in  this  title,  TSexcept  as  herein  providedT>,  and 
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there  must  be  had  a  summary  administration  of  the  estate,  and 
an  order  of  distribution  thereof  at  the  end  of  six  months  after 
the  issuing  of  I'^tters.  The  notice  to  creditors  must  be  given 
to  present  their  claims  within  four  months  after  the  first  pub- 
lication of  such  notice,  and  those  not  so  presented  are  barred, 
as  in  other  cases.    [Took  effect  February  15, 1876.] 

$  1474.  '*W*  the  homestead  selected  by  the  husband  and 
wife,  or  either  of  them,  during  their  coverture,  and  recorded 
while  both  were  living,  7*was  selected  from  the  community 
property,  it~^  vests  on  the  death  of  the  husband  or  wife  abso- 
lutely in  the  survivor.  T*If  the  homestead  was  selected  from 
the  separate  property  of  either  husband  or  wife,  it  vests  on 
the  death  of  the  person  from  whose  property  it  was  selected  in 
his  or  her  heirs,  subject  to  the  power  of  the  probate  court  tc 
assign  it  for  a  limited  period  to  the  family  of  the  decedent. 
In  either  case  ^*it  is  nott  subject  to  the  payment  of  any  debt  oi 
liability  contracted  by  or  existing  against  the  husband  and 
wife,  or  either  of  them,  previous  to  or  at  the  time  of  the  death 
of  such  husband  or  wife,  except  '^^as  provided  in  the  civil 
code'4. 

n<Ie  civil  code  §1241. 

$  1475.  If  the  homestead  selected  and  recorded  prior  to 
the  death  of  the  decedent  be  returned  in  the  inventory  ap- 
praised at  not  exceeding  five  thousand  dollars  in  value,  '^*or 
was  previously  appraised  as  provided  in  the  civil  code,  and 
such  appraised  value  did  not  exceed  that  som^*,  the  probate 
court,  must,  by  order,  set  it  off  to  the  persons  in  whom  title 
is  vested  by  the  preceding  section,  if  there  be  subsisting 
liens  or  incumbrances  on  the  homestead,  ^*the  claims  secured 
thereby  must  be  presented  and  allowed  as  other  claims  against 
the  estate.  If  the  funds  of  the  estate  be  adequate  to  pay  all 
claims  allowed  against  the  estate,  the  claims  so  secured  must 
be  paid  oat  of  such  funds.  If  the  funds  of  the  estate  be  not 
sufficient  for  that  purpose,  the  claims  so  secured  shall  be  paid 
proportionately  with  other  claims  allowed,  and  the  liens  or 
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incumbrances  on  the  homestead  shall  only  be  enforced  agamst 
the  homestead  for  any  deficiency  renuuning  after  each  pay- 
ment"*. 

41Cal.34:4ACal.696. 

$  1476.  ^Hf  the  homestead,  as  selected  and  recorded,  be 
returned  in  the  inventory  appraised  at  more  than  five  thou- 
sand dollars,  the  appraisers  must,  before  they  make  their  re- 
turn, ascertain  and  appraise  the  value  of  the  homestead  at  the 
time  the  same  was  selected,  and  if  such  value  exceeded  five 
thousand  dollars,  or  if  the  homestead  was  appraised  as  pro- 
vided in  the  civil  code,  and  such  appraised  value  exceeded  that 
sum,  the-appraisers  must  determine  whether  the  premises  can 
be  divided  without  material  injury,  and  if  they  find  that  they 
can  be  thus  divided,  they  must  admeasure  and  set  apart  to  the 
parties  entitled  thereto,  such  portion  of  the  premises,  includ- 
ing the  dwelling  house,  as  will  amount  in  value  to  the  sum  of 
five  thousand  dollai'S,  and  make  report  thereof,  giving  the 
metes,  bounds,  and  full  description  of  the  portion  set  apart  as 
a  homestead.  If  the  appraisers  find  that  the  premises  exceeded 
in  value,  at  the  time  of  their  selection,  the  sum  of  five  thousand 
dollai-8,  and  that  they  cannot  be  divided  without  material 
injury,  they  must  report  such  finding,  and  thereafter  the  court 
may  make  an  order  for  the  sale  of  the  premises  and  the  dis- 
ti'ibution  of  the  proceeds  to  the  parties  entitled  tiiereto?^. 

The  proTisions  of  the  civil  code,  referred  to  in  the  foregoing  eeotions 
are  those  proposed  by  the  commissioners  as  amendments  to  iS  1266-69  of 
the  civil  code,  which  vrere  stricken  from  the  bill  amending  the  civil 
code  before  its  final  passage. 

$  1478.  74When  the  report  of  the  appraisers  is  filed,  the 
court  must  set  a  day  for  hearing  any  objections  thereto,  from 
any  one  interested  in  the  estate.  Notice  of  the  hearing  must 
be  given  for  such  time,  and  in  such  manner  as  the  coiu't  may 
direct.  If  the  court  be  satisfied  that  tho  report  is  correct,  it 
must  be  confirmed,  otherwise  rejected.  In  case  tbe  report  is 
rejected,  the  court  may  appoint  new  appraisers  to  examine  and 
report  upon  the  homestead,  and  similar  proceedings  may  be 
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had  for  the  confirmation  or  rejection  of  thdr  rqiort  as  upon 
the  first  report'*. 

$$  14:70-1480>1481-148a-1483-1484  are  repealed. 

$  1403.  If  a  claim  ^^arising  upon  a  contract  heretofore 
made '4,  be  not  presented  mthin  the  time  limited  in  the  notice, 
it  is  barred  forever,  except  as  follows :  If  it  be  not  then  due, 
or  if  it  be  contingent,  it  may  be  presented  within  one  month 
after  it  becomes  due  or  absolute ;  if  it  be  made  to  appear  by 
the  afiidavit  of  the  claimant,  to  the  satisfaction  of  the  executor 
or  administrator  and  the  probate  judge,  that  the  claimant  had 
no  notice,  as  provided  in  this  chapter,  by  reason  of  being  out 
of  the  state,  it  may  be  presented  any  time  before  a  decree  of 
distribution  is  entered.  A  claim  for  a  deficiency  remaining 
unpaid  after  a  sale  of  property  of  the  estate  mortgaged  or 
pledged,  must  be  presented  within  one  month  after  such  de- 
ficiency is  ascertained.  ''^All  claims  arising  upon  coniaracts 
hereafter  made,  whether  the  same  be  due,  not  due,  or  conting- 
ent, must  he  presented  within  the  time  limited  in  the  notice ; 
and  any  claim  not  so  presented,  is  barred  forever ;  provided, 
however,  that  when  it  is  made  to  appear  by  the  affidavit  of  the 
claimant  to  the  satisfaction  of  the  executor  or  administrator, 
and  the  probate  judge,  that  the  claimant  had  no  notice  as  pro- 
vided in  this  chapter,  by  reason  of  being  out  of  the  state,  it 
may  he  presented  at  any  time  before  a  decree  of  distribution 
is  entered'^. 

42  Cal.  129. 493;  43  Cal.  492 ;  45 OaL  43S. 

$  1404*  Every  claim  '*which  is  due''*  when  presented  to 
the  administrator  must  he  supported  by  the  affidavit  of  the 
claimant,  or  some  one  in  his  behalf,  that  the  amount  is  justly 
due,  that  no  payments  have  been  made  thereon  which  are  not 
credited,  and  that  there  are  no  ofisets  to  the  same,  to  the  knowl- 
edge of  the  claimant  or  affiant.  7*If  the  claim  he  not  due 
when  presented,  or  be  contingent,  the  particulars  of  such 
claim  must  he  stated'*.    When  the  Jiffidavit  is  nmd©  ^^  *  T?®'*' 
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son  other  than  the  claimant,  he  must  set  forth  in  the  affidayit 
the  reasons  why  it  is  not  made  by  the  chiimant.  The  oath 
may  bo  taken  before  any  officer  authorized  to  administer  oaths. 
The  executor  or  adm  nistrator  may  also  require  satisfactory 
Yoachers  or  proofs  to  be  produced  in  supirart  of  the  claim.  If 
the  estate  be  insolvent,  no  greater  rate  of  interest  shall  be 
allowed  upon  any  claim,  after  the  first  publication  of  notice 
to  creditors,  than  is  allowed  on  judgments  obtained  in  the 
district  court. 

43GAL174;46OaL160. 

(  1496»  When  a  claim,  accompanied  by  the  affidavit  re- 
quired in  this  chapter,  is  presented  to  the  executor  or  adminis^ 
trator,  he  must  indorse  thereon  his  allowance  or  rejection,  with 
the  day  and  date  thereof.  If  he  allow  the  claim,  it  must  be 
presented  to  the  probate  judge  for  his  approval,  who  must,  in 
the  same  manner,  indorse  upon  it  his  allowance  or  rejection. 
If  the  executor  or  administrator,  or  the  judge,  refuse  or  neg- 
lect to  indorse  such  allowance  or  rejection  for  ten  days  after 
the  claim  has  been  presented  to  him,  such  refusal  or  Leglect  is 
equivalent  to  a  rejection  ^^n  the  tenth  day'^ ;  and  if  the  pre- 
sentation be  made  by  a  notary,  the  certificate  of  such  notary, 
under  seal,  is  ^^prima  facie'^  evidence  of  such  presentation 
and  rejection.  If  the  claim  be  presented  to  the  executor  or 
administrator  before  the  expiration  of  the  time  limited  for  the 
presentation  of  claims,  the  same  is  presented  in  time,  though 
acted  upon  by  the  executor  or  administrator,  and  by  the  judge, 
after  the  expiration  of  such  time.  '<4if  the  claim  be  payable 
in  a  particular  kind  of  money  or  currency,  it  shall,  if  allowed, 
be  payable  only  in  such  money  or  currency^*. 

$  1500.  No  holder  of  any  claim  against  an  estate  shall 
maintain  any  action  thereon,  unless  the  claim  is  first  presented 
to  the  executor  or  administrator,  ^^Teexcept  in  the  following 
case:  an  action  may  bo  brought  by  any  holder  of  a  mortgage 
or  lien  to  enforce  the  same  against  the  property  of  the  estate 
subject  thereto,  where  all  recourse  against  any  other  property 
of  the  estate  is  expressly  waived  in  the  complaint;  but  no 
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counsel  fees  shall  be  recoyered  in  such  action  unless  such 
claim  be  so  presented.^^    [Took  effect  March  15, 1676.] 

*Amandmentof  1874  ended  here ;  that  of  1876  adds  again  the  provisions 
erased  in  1874,  with  the  additional  iirovision  ooncemlng  fees. 

$  1505.  When  any  judgment  has  been  rendered  for  or 
against  the  testator  intestate  in  his  lifetime,  no  execution  shall 
issue  thereon  after  his  death,  except  as  provided  in  $  6S6.  A 
Judgment  against  the  decedent  for  the  recovery  of  money  must 
be  presented  to  the  executor  or  administrator  like  any  other 
claim.  If  execution  is  actually  levied  upon  any  property  of 
the  decedent  before  his  death,  the  same  may  be  sold  for  the 
satisfaction  thereof;  and  the  officer  making  the  sale  must  ac- 
count to  the  executor  or  administrator  for  any  surplus  in  his 
hands.  7-^A  judgment  creditor  having  a  judgment  which  was 
rendered  against  the  testator  or  intestate  in  his  lifetime,  may 
redeem  any  real  estate  of  the  decedent  from  any  sale  under 
foreclosure  or  execution,  in  like  manner  and  with  like  effect 
as  if  the  judgment  debtor  were  still  living?^.  |  In  eflect  March 
28, 1874. 1 

$  1513.  (N.  8.)  ^4If  there  be  any  debt  of  the  decedent 
bearing  interest,  whether  presented  or  not,  the  executor  or  ad- 
ministrator may,  by  order  of  the  court,  pay  the  amount  then 
accumulated  and  unpaid,  or  any  part  thereof,  at  any  time  when 
there  are  sufficient  funds  properly  applicable  thereto,  whether 
said  claim  be  then  due  or  not;  and  interest  shall  thereupon 
cease  to  accrue  upon  the  amount  so  paid.  This  section  does 
not  apply  to  existing  debts,  unless  the  creditor  consent  to 
accept  the  amount^^. 

$  1516.  74A11  the  property  of  a  decedent  shall  be  charg&> 
able  with  the  payment  of  the  debts  of  the  deceased,  the  ex- 
penses of  administration,  and  the  allowance  to  the  family, 
except  as  otherwise  provided  in  this  code  and  in  the  civil  code. 
And  the  said  property,  personal  and  real,  may  be  sold  as  the 
court  may  direct,  in  the  manner  prescribed  in  this  chapter. 
There  shtdl  be  no  priority  ^  between  personal  and  real  prop- 
erty for  the  above  parposes'4. 
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^  1518.  All  petitions  for  orders  of  sale  must  be  in  writing, 
setting  forth  the  facts  showing  the  sale  to  be  necessary,  and* 
upon  the  hearing,  any  person  interested  in  the  estate  may  file 
his  written  objections,  which  mnst  be  heard  and  determined. 
7«A  failure  to  set  forth  the  facts  showing  the  sale  to  be  neces- 
sary will  not  invalidate  the  subsequent  proceedings,  if  the  de- 
fect be  supplied  by  the  proofs  at  the  hearing,  and  the  general 
facts  showing  the  necessity  be  stated  in  the  order  directing  the 
saleM. 

(  1510.  When  it  ''Hippears^^  to  the  court  that  the  estate  is 
insolvent,  or  that  it  will  require  a  sale  of  all  the  property  of 
the  estate,  of  every  character,  to  pay  the  family  allowance, 
expenses  of  administration  and  debts,  there  T^need?^  bo  but 
one  petition  filed,  but  one  order  of  sale  made,  and  but  one  sale 
had,  'Except  in  the  case  of  perishable  property,  which  may  be 
sold  as  provided  in  $  1522?*.  The  probate  court,  when  a  peti- 
tion for  the  sale  of  any  property,  for  any  of  the  purposes  herein 
named,  is  presented,  must  inquire  fully  into  the  probable 
amount  required  to  make  all  such  payments,  and  if  there  be 
no  more  estate  thai  suflScient  to  pay  the  same,  may  require  but 
one  proceeding  for  the  sale  of  the  entire  estate.  In  such  case 
the  petition  must  set  forth  T^substantially?^  the  facts  required 
by  $  1537. 

$  1523.  If  claims  against  the  estate  have  been  allowed, 
and  a  sale  of  property  is  necessary  for  their  payment,  or  the 
expenses  of  administration,  ^^r  for  the  payment  of  legacies^^, 
the  executor  or  administrator  may  apply  for  an  order  to  sell 
so  much  of  the  personal  property  as  may  be  necessary  there- 
for. Upon  filing  his  petition,  notice  of  at  least  five  days  must 
be  given  of  the  hearing  of  the  application,  either  by  posting 
notices  or  by  advertising.  He  may  also  make  a  similar  appli- 
cation, either  in  vacation  or  term,  from  time  to  time,  so  long 
as  any  personal  property  remains  in  his  hands,  and  sale  thereof 
is  necessary.  If  it  7^appear74  for  the  best  interest  of  the  estate, 
he  may,  at  any  time  after  filing  the  inventory,  in  like  manner. 
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and  after  giving  like  notics,  apply  for  and  obtain  an  order  to 
sell  the  whole  of  the  personal  property  belonging  to  the  estate, 
whether  necessary  to  pay  debts  or  not. 

§  1535.  If  it  appears  that  a  sale  is  necessary  for  the  pay- 
ment of  debts  or  the  family  allowance,  or  for  the  best  interest 
of  the  estate  and  the  persons  interested  in  the  property  to  be 
Kold,  whether  it  is  or  h  not  necessary  to  pay  the  debts  or  fam- 
ily allowance,  the  court  or  judge  must  order  it  to  be  made.  In 
making  orders  and  sales  for  the  payment  of  debts  or  family 
allowance,  such  articles  as  are  not  necessary  for  the  support 
and  subsistence  of  the  family  of  the  decedent,  or  are  not  speci- 
ally bequeathed,  must  be  first  sold,  and  the  court  or  judge 
must  so  directf 

48CaLI» 

$  159d.  The  sale  of  personal  property  must  be  made  at 
public  auction,  ^^for  such  money  or  currency  as  the  court  may 
dircct^^,  and  after  public  notice  given  for  at  least  ten  days,  by 
notices  posted  in  three  public  places  in  the  county,  or  by  pub- 
lication in  a  newspaper,  or  both,  containmg  the  time  and  place 
of  Fale,  and  a  brief  description  of  the  property  to  be  sold ; 
unless  for  good  reason  shown,  the  probate  court  or  judge  orders 
a  private  sale,  or  a  shorter  notice.  Public  sales  of  such  prop- 
erty must  be  made  at  the  court-house  door,  or  at  the  residence 
of  the  decedent,  or  at  some  other  public  place ;  but  no  sale 
shall  be  made  of  any  ^^personal^^  property,  which  is  not  pres- 
ent at  the  time  of  sale,  unless  the  court  otherwise  order. 

$  1586.  T^When  a  sale  of  property  of  the  estate  is  neces- 
sary to  pay  the  allowance  of  the  family,  or  the  debts  outstand- 
iog  against  the  decedent,  or  the  debts,  expenses  or  charges  of 
administration,  or  legacies,  the  executor  or  administrator  may 
also  sell  any  real  as  well  as  personal  property  of  the  estate,  for 
that  purpose,  upon  the  order  of  the  probate  court ;  and  au 
application  for  tiie  sale  of  real  property  may  also  embrace  the 
lale  of  personal  property^^. 

48  C«l.  193. 
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^  1587.  To  obtain  an  order  ^^for  the  Bale  of  real  property74, 
he  must  present  a  verified  petition  to  the  probate  court,  or  to 
the  judge  at  chambers,  setting  forth  the  amount  of  personal 
property  that  has  come  to  his  hands,  and  how  much  thereof, 
if  any,  remains  uncTisposed  of;  the  debts  outstanding  against 
the  decedent,  as  far  as  can  be  ascertained  or  estimated;  the 
amount  due  upon  the  family  allowance,  or  that  will  be  dne 
after  the  same  has  been  in  force  for  one  year;  the  debts,  ex- 
penses and  charges  of  administration  already  accrued,  and  an 
estimate  of  what  will  or  may  accrue  during  the  administra- 
tion; a  7^general7^  description  of  all  the  real  property  of  which 
the  decedent  died  seized,  or  in  which  he  had  any  interest,  or  in 
which  the  estate  has  acquired  any  interest,  and  the  condition 
and  yaluef  thereof,  and  whether  the  same  be  community  or 
separate  property;  the  namesf  of  the  ^^egatees?^  and  devisees, 
if  any,  and  of  the  heirs  of  the  decedent,  ^^so  far  as  known  to 
the  petitioner^*.  If  '*any7*  of  the  matters  here  enumerated 
cannot  be  ascertained,  it  must  be  so  stated  in  the  petition; 
T^but  a  failure  to  set  forth  the  facts  showing  the  sale  to  be 
necessary,  will  not  invalidate  the  subsequent  proceedings, 
if  the  defect  be  supplied  by  the  proofs  at  the  hearing,  and 
the  general  facts  showing  such  necessity  be  stated  in  the 
decree'*. 


^  1589.  A  copy  of  the  order  to  show  cause  must  be  per- 
sonally served  on  all  persons  interested  in  the  estate,  any  gen- 
eral guardian  of  7*a  minor  so  interested,  and  any  legatee?*,  or 
devisee,  or  heir  of  the  decedent,  provided  they  are  re&idents 
of  the  county,  at  least  ten  days  before  the  time  appointed  for 
hearing  the  petition,  or  be  published  four  successive  weeks  in 
such  newspaper  'Hn  the  county  as'*  the  court  or  judge  shall 
direct.f  If  all  persons  interested  in  the  estate  join  in  the 
petition  for  the  sale,  or  signify  in  writing  their  assent  thereto, 
the  notice  may  be  dispensed  with,  'Z4and  the  hearing  may  be 
had  at  any  time?*. 

460al.63& 
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$$  1546  and  1559  are  repealed. 

$  15G1.  74When  property  is  directed  by  the  will  to  be  sold, 
or  authority  is  giyen  in  the  will  to  sell  property,  the  executor 
may  sell  any  property  of  the  estate  without  the  order  of  the 
probate  court,  and  at  either  public  or  private  sale,  and  with  or 
without  notice,  as  the  executor  may  determine;  but  the  execu- 
tor must  make  return  of  such  sales  as  in  other  cases ;  and  if 
directions  are  given  in  the  will  as  to  the  mode  of  selling,  or 
the  particular  property  to  be  sold,  such  directions  must  be  ob- 
served. In  either  case  no  title  passes,  unless  the  sale  is  con- 
firmed by  the  court?*. 

49  Cal.  84,  id.  89,  495. 

^  1601.  The  executor  or  administrator  must  execute  the 
conveyance  according  to  the  directions  of  the  decree,  a  certi- 
fied copy  of  which  must  be  recorded  with  the  deed  in  the 
office  of  the  recorder  of  the  county  where  the  lands  lie,  and  is 
74prima  facie'*  evidence  of  the  correctness  of  the  proceedings, 
and  of  the  authority  of  the  executor  or  administrator  to  make 
the  conveyance. 

$  1616.  He  shall  be  allowed  all  necessnry  expenses  in  the 
care,  management,  and  settlement  of  the  estate,  '^^including 
reasonable  fees  paid  to  attorneys  for  conducting  the  necessary 
proceedings  or  suits  in  the  probate  or  other  courts'^*,  and  for 
his  services,  such  fees  as  provided  in  ijna  chapter ;  but  when 
the  decedent,  by  his  will,  makes  some  other  provision  for  the 
compensation  of  his  executor,  that  shall  be  a  full  compen- 
sation for  his  services,  unless,  by  a  written  instrument,  filed 
in  the  probate  court,  he  renounces  all  claim  for  compensation 
provided  by  the  will.  [Approved  March  24, 1874.  In  effect 
May  23, 1874. 1 

43  Cal.  543. 

$  1618.    When  no  compensation  is  provided  by  the  will,  or 
the  executor  renounces  all  claim  thereto,  he  must  be  allowed 
c.  c.  p. — 9^1 
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commissions  upon  the  amount  of  the  whole  estate  accounted 
for  by  him,  as  follows :  For  the  first  thousand  dollars,  at  tho 
rate  of  seyen  per  centi ;  for  all  above  that  sum,  and  not  ex- 
ceeding ten  thousand  dollars,  at  the  rate  of  five  per  cent. ;  for 
all  above  that  sum  at  tho  rate  of  four  per  cent. ;  and  the  same 
commission  must  be  allowed  administrators.  In  all  cases, 
jBUch  further  allowance  may  be  made  as  the  probate  judge  may 
deem  just  and  reasonable,  for  any  extraordinary  service.  The 
total  amount  of  such  allowance  must  not  exceed  the  amount 
of  commissions  allowed  by  this  section;  74and  that  public  ad- 
ministrators shall  receive  the  same  compensation  and  allow- 
ances as  are  allowed  in  this  title  to  other  administrators^^. 
L Approved  24th  March,  1874.  In  effect  May  23, 1874.  ] 
43  Cal.  513. 

(  1638.  76Within  thirty  days  after  the  expiration  of  the  time 
mentioned  in  the  notice  to  creditors  within  which  claims  must  be 
exliibited7<(,  every  executor  or  administrator  must  render  a  full 
account  and  report  of  his  administration.  If  he  fails  to  pre- 
sent his  account  the  court  or  judge  must  compel  the  render- 
ing of  the  account  by  attachments,  and  any  person  interested 
in  the  estate  may  apply  for  and  obtain  an  attachment;  but 
no  attachment  must  issue  unless  a  citation  has  been  first 
issued,  served  and  returned,  requiring  the  executor  or  admin- 
istrator to  appear  and  show  cause  why  an  attachment  should 
not  issue.  Every  account  must  exhibit  all  debts  which  have 
been  presented  and  allowed  during  the  period  embraced  in  the 
account.    [Approved  March  11, 1876 — ninety  days.] 

^  1634.  If  the  account  mention^  iftjhe  preceding  section 
be  for  a  final  s^^ttlement,  ^^and  a  pagiiiiOTrior  the  final  distri- 
bution of  the  estate  be  filed  with  said  account^^^,  the  notice  of  the 
settlement  must  state  those  facts,  which  notice  must  be  given 
by  posting  a  publication  as  the  court  may  direct,  and  for  such 
time  as  may  be  ordered.  On  the  settlement  of  said  account, 
distribution  and  partition  of  the  estate  to  all  entitied  thereto 
may  be  immediately  had,  without  further  notice  or  proceed- 
ings.   [Approved  March  11, 1876— niaely  days.] 
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(  1637.  The  settlemetit  of  the  account  and  the  allowance 
thereof  hy  the  court,  or  npon  appeal,  is  conclasive  against  all 
persoDB  in  any  way  iutereFted  in  the  estate,  saving,  however, 
to  all  persons  laboring  under  any  legal  disability,  their  right 
T^to  move  for  cause  to  reopen  and  examine  the  account,  or?*  to 
proceed  ^^by  action^^  against  the  executor,  or  adminiBtrator, 
either  individually  or  upon  his  bond,  ^^at  any  time  before  final 
distributioD?^;  and  in  any  action  brought  by  any  such  person, 
the  allowance  and  settlement  of  the  account  is  ^^rima  f acie?^ 
evidence  of  its  correctness.  « 

45CaL95. 

^  1689.  (N.  S. )  ^4Whenever  it  appears  to  the  court  on  any 
hearing  of  an  application  for  the  sale  of  real  property,  that  it 
would  be  for  the  interest  of  the  estate  that  personal  property 
of  the  estate,  or  some  part  of  such  property  should  be  first 
•old,  the  court  may  decree  the  sale  of  such  personal  property, 
or  any  part  of  it,  and  the  sale  thereof  shall  be  conducted  in 
the  same  manner  as  if  the  application  had  been  made  for  the 
sale  of  such  x>cr8onal  property  in  the  first  instance''^. 

$  16M.  (N.  S.)  ^^Pending  the  settlement  of  any  estate  on 
the  petition  of  any  party  interested  therein,  the  probate  court 
may  order  any  moneys  in  the  hands  of  the  executors  or  admin- 
istrators to  be  invested  for  the  benefit  of  the  estate  in  securi- 
ties of  the  United  States  or  of  this  state.  Such  order  can  only 
be  made  after  publication  of  notice  of  the  petition  in  some 
newspaper  to  be  designated  by  the  judge^^. 

« 

$  1647.  Upon  the  settlement  of  the  accounts  of  the  execu- 
tors or  administratort  as  required  in  this  chapter,  the  court 
must  make  an  order  for  the  payment  of  the  debts,  as  circum- 
stances of  the  estate  require.  '  If  there  is  not  sufficient  funds 
in  the  hands  of  the  executor  or  administrator,  the  court  must 
specify  ia  the  decree  the  sum  to  be  paid  to  each  creditor.  If 
the  whole  property  of  the  estate  be  exhausted  by  such  pay- 
ment or  distribution,  such  acooant  must  be  considered  as  a 
final  account,  and  the  executor  or  administrator  is  entitled 
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to  his  discharge  on  producing  and  filing  the  necessary  vonch- 
era  and  proofs  showing  that  such  payments  have  been  made, 
and  that  he  has  fully  complied  with  the  decree  of  the  court. 
[Approved  March  11, 1876— ninety  days.] 

^  1668.  The  order  or  decree  may  be  made  on  the  petition 
of  the  executor  or  administrator,  or  of  any  person  interested 
in  the  estate.  ^^Notice  of  the  application  must  be  given  by 
posting  or  publication  as  the  court  may  direct,  and  for  such 
time  as«nay  be  ordered^4.  If  partition  be  applied  for  as  pro- 
vided in  this  chapter,  the  decree  of  distribation  shall  not  divest 
the  court  of  jurisdiction  to  order  partition,  unless  the  estate  is 
finally  closed. 

46  Cftl.  63& 

(  1698.  The  final  settlement  of  an  estate,  ^^as  in  this  chap- 
ter provided,  shall  not^^  prevent  a  subsequent  issue  of  letters 
testamentary  ~^or  of  administration'4,  or  of  administration 
wi:h  the  will  annexed,  if  other  property  of  the  estate  be  dis- 
covered, or  if  it  become  necessary  or  proper  for  any  cause  that 
letters  should  be  again  issued. 

^  1704.  ^^Orders  and  decrees  made  by  the  probate  court, 
or  the  judge  thereof,  need  not  recite  the  existence  of  facts,  or 
the  performance  of  acts  upon  which  the  jurisdiction  of  the 
court  or  judge  may  depend;  but  it  shall  only  be  necessary  that 
they  contain  the  matters  ordered  or  adjudged,  except  as  other- 
wise provided  in  this  title'4.  All  orders  and  decrees  of  the 
court  or  judge  must  be  entered  at  length  in  the  minute  book 
of  the  court,  and  upon  the  close  of  each  term  the  judge  must 
sign  the  minutes. 

$  1718.  At  or  before  the  hearing  of  petitions  and  contests 
for  the  probate  of  wills,  for  letters  testamentary  or  of  admin- 
istration, for  sales  of  real  estate  and  confirmations  thereof, 
settlements,  partitions,  and  distributions  of  estates,  setting 
apart  homesteads,  and  all  other  proceedings  where  all  the  par- 
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ttes  interested  in  the  estate  are  required  to  be  notified  thereof, 
the  court  ^Hnay,  in  its  discretion?*,  appoint  some  competent 
attorney  at  law  to  represent,  in  all  such  proceedings,  the  devi- 
sees, legatees,  heirs,  or  creditors  of  the  decedent,  who  are 
minors  and  have  no  general  guardian  in  the  county  or  who  are 
non-residents  of  the  state;  ^and  those  interested^*  who,  though 
ihey  are  neither  such  minors  or  non-residents,  are  unrepre- 
sented. The  order  must  specify  the  names  of  the  parties  for 
whom  the  attorney  is  appointed,  who  is  thereby  autiiorized  to 
represent  such  parties  in  all  such  proceedings  had  subsequent 
to  his  appointment.!  The  attorney  may  receive  ?*a  fee  to  be 
fixed  by  the  court  for  his  services^*,  which  must  be  paid  out  of  ' 
the  funds  of  the  estate  as  necessary  expenses  of  administration, 
and  upon  distribution  may  be  charged  to  the  party  represented 
by  the  attorney.  If,  for  any  cause,  it  become  necessary,  the 
probate  court  may  substitute  another  attorney  for  the  one  first 
appointed,  in  which  caee  the  fee  must  be  proportionately  di- 
vided. ^*The  non-appointment  of  an  attorney  will  not  afifect 
the  validity  of  any  of  the  proceedings?*. 

43  Cal.  543;  49  Gal.  471. 

$  1719.  When  a  judgment  or  decree  is  made,  setting  apart 
a  homestead,  confirming  a  sale,  making  distribution  of  real 
property,  or  determining  any  other  matter  affecting  the  title  to 
real  property,  a  certified  copy  of  the  same  must  be  recorded  in 
the  office  of  the  recorder  of-  the  county  in  which  the  property 
is  situated.! 

$  I7$aa.  (N.  S.)  ?*Whenever  an  infant,  insane,  or  iucom- 
petent  person  has  a  guardian  of  his  estate  residing  in  this 
state,  personal  service  upon  the  guardian  of  any  process, 
notice,  or  order  of  the  probate  court  concerning  the  estate  of 
a  deceased  person,  in  which  the  ward  is  interested,  is  equiva- 
lent to  service  upon  the  ward;  and  it  is  the  duty  of  the  guard- 
ian to  attend  to  the  interests  of  the  ward  in  the  matter.  Such 
guardian  may  also  appear  for  his  ward,  and  waive  any  process, 
notice,  or  order  to  show  cause  which  an  adult  or  person  of 
sound  mind  might  do?*. 


i 
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^  1787.    74Xt  la  the  duty  of  eyery  public  administrator,  as 
Boon  as  he  shall  receive  the  same,  to  deposit  with  the  coaniy 
treasurer  of  the  county  in  which  the  probate  proceeding's  are 
X)ending,  all  moneys  of  the  estate  not  required  for  the  current 
expenses  of  the  administration;  and  such  moneys  may  be 
drawn  upon  the  order  of  the  executor  or  administrator,  cotm- 
tersigned  by  the  probate  judge,  when  required  for  the  pur- 
poses of  administration.    It  shall  be  the  duty  of  the  coiintj 
treasurer  to  receive  and  safely  keep  all  such  moneys,  and  pay 
them  out  upon  the  order  of  the  executor  or  admmistrator, 
when  countersigned  by  the  probate  judge,  and  not  otherwise, 
and  to  keep  an  account  with  each  estate  of  all  moneys  received 
and  paid  to  him;  and  the  county  treasurer  shall  be  allowed 
one  per  cent  upon  all  moneys  received  and  kept  by  him,  and 
no  greater  fees  for  any  services  herein  provided.  The  moneys 
thus  deposited  may,  upon  order  of  the  probate  court,  be  in- 
vested pending  the  proceedings,  in  securities  of  the  United 
States,  or  of  this  state,  when  such  investment  is  deemed  by  the 
court  to  be  for  the  best  interests  of  the  estate.    After  a  final 
settlement  of  the  affairs  of  any  estate,  if  there  be  no  heirs  or 
other  claimants  thereof,  the  county  treasurer  shall  pay  into  the 
state  treasury  all  moneys  and  effects  in  his  hands  belonging  to 
the  estate,  upon  order  of  the  probate  court,  and  if  any  such 
moneys  and  effects  escheat  to  the  estate,  they  must  be  disposed 
of  as  other  escheated  estates74. 


(  1747.  The  probate  judge  of  each  county,  when  it  appears 
necessary  or  convenient,  may  appoint  guardians  for  the  pur- 
sons  and  estates,  or  either,  '4or  both^*  of  them,  of  minors  who 
have  no  guardian  legally  appointed  by  will,  '*or  deed?*,  and 
who  are  inhabitants  or  residents  of  the  county,  or  who  resido 
without  the  state  and  have  estate  within  the  county.  Such 
appointment  may  be  made  on  the  petition  of  a  relative  or 
other  person,  in  behalf  of  such  minor.  Before  making  tho 
appointment,  the  judge  must  cause  such  notice  as  he  deems 
reasonable  to  be  given  to  the  relatives  of  the  minor  residing 
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in  the  oonnty,  and  to  any  person  Tihaving^*  care  of  each 
minor,  t 

ncfe  S  246  ciril  code. 

$  1766.  (N.  8.)  TiAny  person  who  has  been  declared  in- 
sane, or  the  guardian  or  any  relative  of  snch  person,  within 
the  third  degree,  or  any  friend  may  apply  by  petiiioa  to  the 
probate  judge  of  the  conniy  in  which  he  was  declared  insane, 
to  have  the  fact  of  his  restoration  to  capacity  judicially  deter- 
mined. The  petition  shall  be  verified,  and  shall  state  that  such 
person  is  then  sane.  Upon  receiving  the  petition,  the  judge 
must  appoint  a  day  for  the  hearing,  and,  if  the  petitioner  re- 
quest it,  shall  order  an  investigation  before  a  jury,  which  shall 
be  summoned  and  impaneled  in  the  same  manner  as  juries 
are  summoned  and  impaneled  in  other  cases  in  the  probate 
court.  The  judge  shall  cause  notice  of  the  trial  to  be  given 
to  the  guardian  of  the  petitioner,  if  there  be  a  guardian,  and 
to  his  or  her  husband  or  wife,  if  there  be  one,  and  to  his  or  her 
father  or  mother,  if  living  in  the  county.  On  the  trial,  the 
guardian  or  relative  of  the  petitioner,  and,  in  the  dircretion 
of  the  judge,  anf^  other  person,  may  contest  the  right  of  the 
I)etitioner  to  the  relief  demanded.  Witnesses  maybe  required 
to  appear  and  testify,  as  in  other  cases,  and  may  be  called  and 
examined  by  the  judge  of  his  own  motion.  If  it  be  found  that 
the  petitioner  be  of  sound  mind  and  capable  of  taking  care  of 
himself  and  his  property,  his  restoration  to  capacity  shall  be 
adjudged,  and  the  guardianship  of  such  person,  if  such  per- 
son be  not  a  minor,  shall  cease7«. 

$  1798.  The  application  must  be  made  upon  ten  days'  no- 
tice to  the  resident  executor,  administrator  or  gaardian,  if 
there  be  such,  and  upon  such  application  the  non-resident 
guardian  must  produce  and  file  a  certificate,  under  the  hand  of 
the  clerk  and  seal  of  the  court  from  which  his  appointment 
was  derived,  showing : 

1.  A  transcript  of  the  record  of  his  appointment; 

2.  That  he  has  entered  upon  the  discharge  of  his  duties; 
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3.  That  he  is  entitled,  by  the  la?rB  of  the  state  of  his  appoint- 
ment, to  the  possession  of  the  estate  of  his  ward;  ^^r  must 
prodnoe  and  file  a  certificate  under  the  hand  and  seal  of  the 
clerk  of  the  court  having  jurisdiction  in  the  country  of  Ids 
residence  of  the  estates  of  persons  under  guardianship,  or  of 
the  highest  court  of  such  country,  that  by  the  laws  of  such 
country  the  applicant  is  entitled  to  the  custody  of  the  estate  of 
his  ward  without  the  appointment  of  any  courts*. 

Upon  such  application,  unless  good  cause  to  the  contrary  is 
shown,  the  probate  judge  must  make  an  order  granting  to  such 
guardian  leave  to  take  and  remove  the  property  of  his  ward  to 
the  state  or  place  of  his  residence,  which  is  authority  to  him 
to  sue  for  and  receive  the  same  in  his  own  name,  for  the  use 
and  benefit  of  his  ward. 

$  1819.  When  the  judgment  is  made  and  entered,  and  a 
copy  thereof,  with  the  affidavit  provided  for  in  section  1818, 
diUy  recorded,  the  person  therein  named  is  entitled  to  carry 
on  the  business  specified,  in  her  own  name,  and  the  property, 
revenues,  money  and  credits  so  by  her  invested,  and  the 
profits  thereof,  belong  exclusively  to  her,  and  are  not  liable 
for  any  debts  of  her  husband,  and  she,  thereafter,  has  all  the 
privileges  of,  and  is  liable  to  all  legal  processes  provided  for 
debtors  and  creditors,  and  may  sue  an<^  be  sued  alone  without 
being  joined  with  her  husband,  ^^provided,  however,  that  she 
shall  not  be  at  liberty  to  carry  on  said  business  in  any  other 
county  than  that  named  in  the  notice  provided  for  in  $  1812, 
until  she  has  recorded  in  such  other  county  a  copy  of  said 
judgment  and  affidavit.^^    [Took  effect  March  16, 1876. ] 

^  18S8.    There  are  several  degrees  of  evidence : 

1.  "^^PrimaryM  and  secondary^ 

2.  Direct  and  indirect; 

3.  T^Prima  facie?^  partial,  satisfactory,  indispensable  and 
conclusive. 

$  18$39.    74Primary  evidence  is  that  kind  of  evidence  which. 
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under  erery  possible  ciroamstance,  afforda  the  greatest  cer- 
tainty of  the  fact  in  question.  Thns,  a  written  instrument  is 
itself  the  best  possible  evidence  of  its  existence  and  contents?*. 

$  1830.  '^Secondary  evidence  is  that  which  is  inferior  to 
primary.  Thus,  a  copy  of  an  instrument  or  oral  evidence  of 
its  contents  is  secondly  evidence  of  the  instrument  and  con- 

tentsw. 

^  1833.  7*Prima  facice^*  evidence  is  that  which  sufl&ces  for 
the  proof  of  a  particular  fact,  until  contradicted  and  overcome 
by  other  evidence.  For  example:  the  certificate  of  a  recording 
officer  is  ''^prima  facie'*  evidence  of  a  record,  but  it  may  after- 
wards be  rejected  upon  proof  that  there  is  no  such  record. 

$  18M.  The  rights  of  a  party  q^^ot  be  prejudiced  by  the 
declaration,  act  or  omission  of  another,  except  by  virtue  of  a 
particular  relation  between  them;  therefore,  proceedings 
against  one  cannot  affect  another. 

$  1851.  And  where  the  question  in  dispute  between  the 
parties  is  the  obligation  or  duty  of  a  third  person,  whatever 
would  be  the  evidence  for  or  against  such  person  is  7^rima 
faciei*  evidence  between  the  parties. 

$  1855.  There  can  be  no  evidence  of  the  contents  of  a  writ- 
ing, other  than  the  writing  itself,  except  in  the  following  cases : 

1.  When  the  original  has  been  lost  or  destroyed ;  in  which 
case  proof  of  the  loss  or  destruction  must  first  be  made; 

2.  Wlien  the  original  is  in  the  possession  of  the  party  against 
whom  the  evidence  ia  offered,  and  he  fails  to  produce  it  after 
reasonable  notice; 

3.  When  the  original  is  a  record  or  other  document  in  the 
custody  of  a  public  officer; 

4.  When  the  original  has  been  recorded,  and  a  certified 
copy  ^4of  the  record^*  is  made  evidence  by  this  code  or  ^iother^* 

statute; 
6.    When  the  original  consists  of  numerous  accounts  or  other 
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docamento,  which  cannot  be  examined  in  court  without  great 
lesB  of  time,  and  the  evidence  sought  from  them  is  only  the 
general  result  of  the  whole. 

In  the  cases  mentioned  in  subdivisions  three  and  four,  a  copy 
of  the  original,  ^*or  of  the  record'*,  must  be  produced ;  in 
those  mentioned  in  subdivisions  one  and  two,  either  a  copy  or 
oral  evidence  of  the  contents. 

$  1880.    The  following  persons  cannot  be  witnesses: 

1.  Those  who  are  of  unsound  mind  at  the  time  of  their 
production  for  examination; 

2.  Children  under  ten  years  of  age,  who  appear  incapable 
of  receiving  just  impressions  of  the  facts  respecting  which  they 
are  examined,  or  of  relating  them  truly; 

3.  »*Parties  to  an  action  or  proceeding,  or  m  whose  behalf 
an  action  or  proceeding  il  prosecuted,  against  an  executor  or 
an  administrator,  upon  a  claim  or  demand  against  the  estate  of 
the  deceased'^*. 

^  188a  of  the  Code  of  Civil  Procedure  of  the  state  of  Cali- 
fornia is  hereby  repealed.    [Took  effect  February  28, 1876.  ] 

^  1893.  Every  public  officer  having  the  custody  of  a  public 
writing,  which  a  citizen  has  a  right  to  inspect,  is  bound  to  give 
him,  on  demand,  a  certified  copy  of  it,  on  payment  of  the  legal 
fees  therefor,  and  such  copy  "^^is  admissible  as  evidence  in  like 
cases  and  with  like  eflfecf^*  as  the  original  writing. 

^  1901.  MA.  copy  of  the  written  law  or  other  public  writing 
of  any  state  or  country,  attested  by  the  certificate  of  the  officer 
having  charge  of  the  original,  under  the  public  seal  of  the  state 
or  country,  is  admissible  as  evidence  of  such  law  or  writing'^. 

$  1906.  A  judicial  record  of  a  foreign  country  may  be 
proved  by  the  attestation  of  the  clerk,  with  the  seal  of  the  court 
annexed,  if  there  be  a  clerk  and  seal,  or  of  the  legal  keeper  of 
the  record,  with  the  seal  of  his  office  annexed,  if  there  be  a 
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seal,  together  with  »  certificate  of  the  chief  jndge,  or  presiding 
magistrate,  that  the  person  making  the  attestation  is  the  clerii 
of  the  court  or  the  legal  keeper  of  the  record,  and,  in  either 
case,  that  the  signature  of  snch  person  is  genuine,  ^%nd  that 
the  attestation  is  in  due  form?^.  The  signature  of  the  chief 
judge  or  presiding  magistrate  most  be  authenticatedt  by  the 
'^certificate  of  the  minister  or  embassador,  or  a  consul,  vice- 
consul,  or  consular  agent  of  the  United  States  in  such  foreign 
country'*. 

(  1908.  The  effect  of  a  judgment  or  final  order  in  an  action 
or  special  proceeding  before  a  court  or  judge  of  this  state,  or 
of  the  United  States,  having  jurisdiction  to  pronounce  the 
judgment  or  order,  is  as  follows: 

1.  In  case  of  a  judgment  or  orpier  against  a  specific  thing, 
or  in  respect  to  the  probate  of  a  will,  or  the  adminis&ation  of 
the  estate  of  a  decedent,  or  in  respect  to  the  personal,  political, 
or  legal  condition  or  relation  of  a  particular  person,  the  judg- 
ment or  order  is  conclusive  upon  the  title  to  the  thing,  the  will, 
or  admin'stration,  or  the  condition  or  relation  of  the  person; 

2.  In  other  cases,  the  judgment  or  order  is,  in  respect  to  the 
matter  directly  adjudged,  conclusive  between  the  parties  and 
their  succe?>sors  in  interest  by  title  subsequent  to  the  com^- 
mencement  of  the  action  or  special  proceeding,  litigating  for 
the  same  thing  under  the  same  title  and  in  the  same  cax>acity, 
T^provided  they  have  notice,  actual  or  constructive,  of  the 
pendency  of  the  action  or  proceeding?*. 

^  1918.     Other  official  documentsmaybeproved,  as  follows: 

1.  Acts  of  the  executive  of  this  state,  by  the  records  of  the 
state  department  of  the  state;  and  of  the  United  States,  by  tho 
records  of  the  state  department  of  the  United  States,  certified 
by  the  heads  of  those  departments  respectively.  They  may 
also  be  proved  by  public  documents  printed  by  order  of  the 
legislature  or  congress,  or  either  house  thereof; 

2.  The  proceedings  of  the  legislature  of  this  state,  or  of  con- 
gress, by  the  journals  of  those  bodies  respectively,  or  either 
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house  thereof,  or  by  published  statates  or  resohitioiiB,  or  lyy 
copies  certified  by  the  clerk  or  printed  by  their  order; 

S.  The  acts  of  the  executive,  or  the  proceedings  of  the  le^O" 
lature  of  a  sister  state,  in  the  same  manner; 

4.  The  acts  of  the  executire,  or  the  proceedings  of  the 
legislature  of  a  foreign  country,  by  journals  published  by  their 
authority,  or  commonly  receiyed  in  that  country  as  such,  or 
by  a  copy  certified  under  the  seal  of  the  country  or  sovereigo, 
or  by  a  recognition  thereof  in  some  public  act  of  the  execu- 
tive of  the  United  States; 

5.  Acts  of  a  muoicipal  corporation  of  this  state,  or  of  a 
board  or  department  thereof,  by  a  copy,  certified  by  the  legal 
keeper  thereof,  or  by  a  printed  book  published  by  the  auth- 
ority of  such  corporation; 

6.  Documents  of  any  other  class  in  this  state,  by  the  origi- 
nal, or  by  a  copy,  certified  by  the  legal  keeper  thereof ; 

7.  Documents  of  any  other  class  in  a  sister  state,  by  the 
original,  or  by  a  copy,  certified  by  the  legal  keeper  thereof, 
together  with  the  certificate  of  the  secretary  of  state,  judge  of 
the  supreme,  superior,  or  county  court,  or  mayor  of  a  city  of 
such  state,  that  the  copy  is  duly  certified  by  the  officer  having 
the  legal  custody  of  the  original; 

8.  Documents  of  any  other  class  in  a  foreign  country,  by 
the  original,  or  by  a  copy,  certified  by  the  legal  keeper  thereof, 
with  a  certificate,  under  seal,  of  the  country  or  sovereign,  that 
the  document  is  a  valid  and  subsisting  document  of  such 
country,  and  that  the  copy  is  duly  certified  by  the  officer  hav- 
ing the  legal  custody  of  ihe  original; 

9.  '^Documents  in  the  departments  of  the  United  States 
government,  by  the  certificate  of  the  legal  custodian  tliereoF^. 


$  1920.  Entries  in  public  or  other  official  books  or  records, 
made  in  the  performance  of  his  duty  by  a  public  officer  of  this 
state,  or  by  another  person  in  the  performance  of  a  duty  speci- 
ally enjoined  by  law,  are  '<prima  faciei*  evidence  of  the  facts 
stated  therein. 
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^  1998.  '^Whenever  a  copy  of  writing  is  certified  for  the 
purpose  of  eyidence,  the  oertificftte  must  state  in  snbstanoe 
that  the  copy  is  a  correct  copy  of  the  original,  or  of  a  specified 
part  thereof,  as  the  case  may  he.  The  certificate  mnst  he  un- 
der the  official  seal  of  the  certifying  officer,  if  there  he  any,  or 
if  he  he  the  clerk  of  a  court  having  a  seal,  under  the  seal  of 
such  court'^. 

}  1934.  The  provisions  of  the  preceding  sections  of  thi*^ 
article  applicahle  to  the  puhlic  writings  of  a  sister  state,  are 
equally  applicahle  to  the  puhlic  writings  7H)f  the  United  States^^, 
or  a  territory  of  the  United  States. 

(  19$ld.  An  entry  made  hy  an  officer,  or  hoard  of  officers, 
or  under  the  direction  and  in  the  presence  of  either,  in  the 
course  of  official  duty,  is  ^^prima  facie*^*  evidence  of  the  facts 
stated  in  such  entry. 

$  1981,  A  puhlic  seal  in  this  state  is  &  stamp  or  Impression 
madef  T*hy  a  puhlic  officer  with  an  instrument  provided  by 
law,  to  test  the  execution  of  an  official  or  puhlic  document, 
upon  the  paper,  or  upon  any  suhstance  attached  to  the  paper, 
which  is  capable  of  receiving  a  visible  impressions^.  A  private 
seal  may  be  made  in  the  same  manner  by  ^^any  instrument,  or 
it  may  be  made  by  the  scroll  of  a  pen,  or  by  writing  the  word 
•  *  seal "  against  the  signature  of  the  writer^*.  A  scroll  or  other 
sign,  made  in  a  sister  state  or  foreign  country,  and  there  recog- 
nized as  a  seal,  must  be  so  regarded  in  this  state. 

Vide  8 1638.  avil  Code. 

$  198;8«  HThere  shall  be  no  difference  hereafter,  in  this 
state,  between  sealed  and  unsealed  writings.  A  writing  under 
seal  may  therefore  be  changed,  or  altogether  discharged,  by  a 
writing  not  under  seal^^. 

ne2a  8  1629  civil  oode. 

^  1990.    Historical  works,  books  of  science  or  art,  and  pub. 
c.  0.  p.— fl'* 
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lished  maps  or  charia,  when  made  by  personB  indififerent  be- 
tween  the  parties,  are  ^^rima  faciei*  Evidence  of  facts  of  gen* 
oral  notoriety  and  interest. 

(  1040.    7«Any  writing  may  be  proved  either : 

1.  By  any  one  who  saw  the  writing  executed;  or, 

2.  By  evidence  of  the  genuineness  of  the  handwriting  of 
the  maker;  or, 

8.    By  a  subscribing  witness?*. 

^  1944.    Evidence  respecting  the  handwriting  may  also  he 
given  by  a  comparison,  made  by  the  witness  or  the  jury,  with ' 
writings  admitted  or  treated  as  genuine  by  the  party  against 
whom  the  evidence  is  offered,  "^^ot  proved  to  be  genuine  to  the 
satisfaction  of  the  judge?*. 

(  1940.  The  entries  and  other  writings  of  a  decedent,  made 
at  or  near  the  time  of  the  transaction,  and  in  a  position  to 
know  the  facts  stated  therein,  may  bo  read  as  ^^prima  facie'* 
evidence  of  the  facts  stated  therein,  in  the  following  cases: 

1.  When  the  entry  was  made  against  the  interest  of  the  per- 
son making  it ; 

2.  When  it  was  made  in  a  professional  capacity  and  in  the 
ordinary  course  of  professional  conduct ; 

3.  ?^When  it  was  made  in  the  performance  of  a  duty  spe- 
cially enjoined  by  law'*. 

^  1948.  Every  private  writing,  except  last  wills  and  testa- 
ments, may  be  acknowledged  or  proved  and  certified  in  the 
manner  provided  for  tiie  acknowledgment  or  proof  of  convey- 
ances of  real  property,  and  the  certiiicate  of  such  acknowledg- 
ment or  proof  is  ?*prima  facie'*  evidence  of  the  execution  of 
the  writing  in  the  same  manner  as  if  it  were  a  conveyance  of 
real  property. 

$  1949  of  said  code  is  repealed. 

$  1950.    The  record  of  a  conveyance  of  real  property,  or 
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any  other  record,  a  tnuiscript  of  which  is  admissible  in  eyi- 
denoe,  mnst  not  be  remoTed  from  the  office  where  it  is  kept, 
except  upon  the  order  of  a  court,  ^^in  cases  where  the  inspeo- 
lion  of  the  record  is  shown  to  be  essential  to  the  just  determi- 
nation of  the  cause  or  proceeding  pending,  or  where  the  court 
is  held  in  the  same  building  with  such  office)^. 

(  1051.  (N.  S.)  T*Every  instrument  conveying  or  affect- 
ing real  property,  acknowledged,  or  proved  and  certified,  as 
provided  in  the  civil  code,  may,  together  with  the  certificate  of 
acknowledgment  or  proof,  be  read  in  evidence,  in  an  action  or 
proceediDg,  without  further  proof ;  and  a  certified  copy  of  the 
record  of  such  conveyance  or  instrument  thus  acknowledged 
or  proved,  may  also  be  read  in  evidence,  with  the  like  effect 
as  the  original,  on  proof,  by  aflSdavit,  or  otherwise,  that  the 
original  is  not  in  the  possession  or  under  the  control  of  the 
party  producing  the  certified  copy^'. 

(  19G9.  A  last  will  and  testament,  except  a  ^'nuncupative 
will'*,t  is  invalid,  unless  it  be  in  writing  and  executed  with 
such  formalities  as  are  required  by  law.  When,  therefore, 
such  a  will  is  to  be  shown,  the  instrument  itself  must  be  pro- 
duced, or  secondary  evidence  of  its  contents  be  given. 

$  1970.    A  written  will  cannot  be  revoked  or  altered  other- 
wise than  7'as  provided  in  the  civil  code?^ 
rideoivn  code,  S 1292. 

^  1971.     Vide  $$  852  and  1091,  civil  code. 
$  1973.     Tide  $$  1135  and  2a09,  civil  code. 

Subdivision  I,  43  Cal.  S09;  Vidai  1624. 
Subdivision  S,  Vide  S§  178  and  1624,  civil  code. 
Subdivision  5, 43  Cal.  490;  44  Cal.  Ml :  45  OaL  78. 

^  9011.  If  such  affidavit  be  made  in  an  action  or  special 
proceeding  pending  in  a  court,  it  may  be  filed  with  the  court 
or  a  clerk  thereof.  If  not  so  made,  it  may  be  filed  with  the 
derk  of  the  county  where  the  newspaper  is  printed.    In  either 
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case  the  original  affidayit,  or  a  copy  thereof,  certified  by  the 
T^judge  of  the  court'*  or  clerk  having  it  in  custodyi  is  Tiprima 
facie?*  eyidence  of  the  facts  stated  therein. 

$  9013.  An  affidavit  taken  in  another  state  of  the  United 
States,  to  be  nsed  in  this  state,  may  be  taken  before  a  commieh 
sioner  appointed  by  the  governor  of  this  state  to  take  a^davits 
and  depoeitions  in  such  other  state,  cr  before  any  T*notary 
piiblic  in  another  state,  or  before  any  judge  or  clerk**  of  a 
court  of  record  having  a  seal. 

§  $8014^  An  affidavit  taken  in  a  foreign  country  to  be  used 
in  this  state,  may  be  taken  before  an  embassador,  minister, 
consul,  vice-conful,  or  T^consular  agent^*  of  the  United  States, 
or  before  any  judge  of  a  court  of  record  having  a  seal,  in  such 
foreign  country. 

$  aosi.  The  testimony  of  a  witness  in  this  state  may  be 
taken  by  deposition  in  an  action,  at  any  time  after  the  service 
of  the  summons,  or  the  appearance  of  the  defendant,  and  in 
a  special  proceeding,  after  a  question  of  fact  has  arisen  therein, 
in  the  following  cases : 

1.  When  the  witness  is  a  party  to  the  action  or  proceed 
ing,  f^or  an  officer  or  member  of  a  corporation  which  is  a 
party  to  the  action  or  proceeding,?*  or  a  person  for  whos0 
immediate  benefit  the  action  or  proceeding  is  prosecuted  or 
defended; 

2.  When  the  witness  resides  out  of  the  county  in  which 
his  testimony  is  to  be  used; 

S.  When  the  witness  is  abont  to  leave  the  county  where  the 
action  is  to  be  tried,  and  will  probably  continue  absent  when 
the  testimony  is  required; 

4.  When  the  witness,  otherwise  liable  to  attend  the  trial, 
is,  nevertheless,  too  infirm  to  attend; 

5.  When  the  testimony  is  required  upon  a  motion,  or  in 
any  other  case  where  the  oral  examination  of  the  witness  is 
not  required.    [I'ook  effect  March  15, 1876.  ] 
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(  9094;.  The  deposition  of  a  witness  oni  of  this  state  may 
be  taken  npon  commission  issued  from  the  ooort,  nnder  the 
seal  of  the  courts  upon  an  order  of  the  judge  or  court,  or 
county  judge,  on  the  application  of  either  party,  upon  five 
days  pr eyious  notice  to  the  other.  74If  issued  to  any  place  within 
the  United  States,  it  may  be^^  directed  to  a  person  agreed  upon 
by  the  parties,  or  if  they  do  not  agree,  to  any  judge  or  justice 
of  the  peace,  or  commissioner,  selected  by  tiie  officer  issuing 
it.  7^If  issued  to  any  country  out  of  the  United  States,  it  may 
be  directed  to  a  minister,  embassador,  consul,  yioe-consul,  or 
consular  agent  of  the  United  States  in  such  ooontiy,  or  to  any 
person  agreed  upon  by  the  parties^*. 


$  9077.  The  following  are  the  rules  for  constming  the  de- 
scriptiye  part  of  a  conveyance  of  real  property,  when  the  con- 
struction is  doubtful  and  theie  are  no  other  sufficient  circum- 
stances to  determine  it : 

1.  Where  there  are  certain  definite  and  ascertained  particu- 
lars in  the  description,  the  addition  of  others  which  are  in- 
definite, unknown  or  false,  does  not  frustrate  the  conveyance, 
but  it  is  to  be  construed  by  the  first  mentioned  particulars; 

2.  When  permanent  and  visible  or  ascertained  boundaries 
or  monuments  are  inconsistent  with  the  measurement,  either 
of  lines,  angles  or  surfftoes,  the  boundaries  or  monuments  are 
paramount; 

8.  Between  diiferent  measurements  which  are  inconsistent 
with  each  other,  that  of  angles  is  paramount  to  that  of  surfaces, 
and  that  of  lines  paramount  to  both; 

4.  When  a  road,  or  stream  of  water  not  navigable,  is  the 
boundary,  the  rights  of  the  grantor  to  the  middle  of  the  rood 
or  the  thread  of  the  stream  are  included  in  the  conveyance, 
except  where  the  road  or  7*thread7«  of  the  stream  is  held  under 
another  titie; 

5.  When  tide  water  is  the  boundary,  the  rights  of  the  grantor 
to  Y^rdinary  high  waterT^  mark  are  included  in  the  convey- 
ance.   7«When  a  navigable  lake,  where  there  is  no  tide,  is  the 
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boundary,  the  rights  of  the  grantor  to  low  water  mark  are 
included  in  the  conyeyance; 

6.  When  the  description  refers  to  a  map,  and  that  reference 
is  inconsistent  with  other  particulars,  it  controls  them  if  it  ap- 
pear that  the  parties  acted  with  reference  to  the  map;  others 
wise,  the  map  is  subordinate  to  other  definite  and  ascertained 
particulars. 

$  J8084»  The  applicant  must  produce  to  a  district  judge  or 
a  county  judge,  a  petition,  verified  by  the  oath  of  the  appli- 
cant, stating: 

1.  That  the  applicant  expects  to  be  a  party  to  an  action  in  a 
court  in  this  state,  and,  in  .^uch  case,  the  names  of  the  persons 
whom  he  expects  will  be  adverse  parties;  or, 

2.  That  the  proof  of  some  fact  is  necessary  to  perfect  the 
title  to  property  in  which  he  is  interested,  or  to  establish  mar- 
riage, decent,  heirship,  or  any  other  matter  which  it  may 
hereafter  become  material  to  establish,  though  no  suit  may  at 
the  time  be  anticipated,  or,  if  anticipated,  he  may  not  know 
the  parties  to  sach  suit;  and, 

3.  The  name  of  the  witness  to  be  examined,  his  place  of 
residence,  and  a  general  outline  of  tho  facts  expected  to  be 
proved. 

The  judge  to  whom  such  petitton  is  presented,  must  make 
an  order,  allowing  the  examination,  ^^nd  designating  the 
officer  before  whom  the  same  must  be  taken^*,  and  prescribing 
the  notice  to  be  given,  which  notice,  if  the  parties  expectant 
are  known  and  reside  in  this  state,  must  be  personally  served,t 
and  if  unknown,  such  notice  must  be  served  on  the  clerk  of 
the  county  where  the  property  to  be  affected  by  the  evidence  is 
situated,  ^^or  the  judge  making  the  order  resides,  as  may  be 
directed  by  him,  and  by  publication  thereof?^  in  some  news- 
paper to  be  designated  by  the  judge,  ^^for  the  same  period 
required  for  the  publication  of  summons.  The  judge  must 
also  designate  in  his  order  the  clerk  of  the  county  to  whom 
the  depositions  must  be  returned  when  taken'^. 

$  ao85.    74The  person  appointed  by  the  jadge  to  take  the 
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depositionB  is  authorized,  if  a  resident  of  this  state,  on  receiv- 
ing a  copy  of  the  order  of  the  judge,  and  of  the  notice  pre- 
acribed  in  the  List  section,  with  proof  of  its  personal  service 
or  publication;  or,  if  a  resident  without  the  state,  on  receiving 
the  commission  mentioned  in  the  next  section,  with  proof  of 
like  service  of  publication  of  the  notice;  to  take  the  deposition 
of  the  witness  named  in  the  order  of  the  judge,  or  in  the  com- 
mission, or,  if  more  than  one  witness  is  thus  named,  of  such 
of  them  as  appear  before  him,  at  the  time  designated,  and  the 
taking  of  the  same  may  be  continued  from  time  to  time^*. 

$  908e.  The  examination  must  be  by  question  and  answer, 
and  if  the  testimony  is  to  be  taken  in  another  state,  it  must  be 
taken  ^^pon  a  commission  to  be  issued  by  the  judge  allowing 
the  examination,  under  the  seal  of  the  court  of  which  he  is 
judge,  and^A  upon  interrogatories,  to  be  settled  in  the  same 
manner  as  in  cases  of  depositions  ^^taken  under  commission 
in  pending  actions^^,  unless  the  parties  ^^xpectant,  if  known?*, 
otherwise  agree.  f*It  such  parties  are  unknown,  notice  of  the 
settlement  of  the  interrogatories  shall  be  published  in  some 
newspaper  for  such  time  as  the  judge  may  designate'^.  The 
deposition,  when  completed,  must  be  carefully  read  to  and 
subscribed  by  the  witness,  then  certified  by  the  Tiofficer  or 
person  taking  the  same,  and  shall  then  be  sealed  up  and  de- 
livered or  transmitted  to  the  clerk  of  the  county  designated  in 
the  order  of  the  judge  allowing  the  examination,  who  shall 
file  the  same  when  received.  The  judge  allowing  the  exam- 
ination, shall  file  with  the  clerk  the  order  for  the  examina- 
tion, the  petition  on  which  the  same  was  granted,  with  proof 
of  service  of  the  order  and  notice?*. 

$  $M)87.  7*The  petition  and  order,  and  papers  filed  by  the 
judge  as  provided  in?*  $  2086,  or  a  certified  copy  thereof,  are 
74prima  facie?*  evidence  of  the  facts  stated  therein  to  show 
compliance  with  the  provisions  of  this  chapter. 

(  9088.    If  a  trial  be  had  between  the  parties  named  in  the 
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petition  as  parties  expectant,  or  their  Buooessors  in  intereat,  or 
between  any  parties  wherein  it  may  be  material  to  establish 
the  facts  whioh  snoh  depositions  prore,  or  tend  to  prove,  upon 
proof  of  the  death,  or  insanity  of  the  witnesses,  or  'Hhat  they 
cannot  be  found,  or  are  unable,  by  reason  of  age  or  other  in- 
firmity to  give  their  testimony^*,  the  depositions  or  copies 
thereof  may  be  used  by  either  party,  subject  to  all  legal  ob- 
jections; but  if  the  parties  attended  at  the  examination,  no 
objection  to  the  form  of  an  interrogatory  can  be  made  at  the 
trial,  unless  the  same  was  stated  at  ihe  examination. 

• 

^  9094.  T^An  oath,  or  affirmation,  in  an  action  or  proceed- 
ing! lufty  he  administered  as  follows,  the  person  who  swears, 
or  afi&rms,  expressing  his  assent  when  addressed  in  the  follow- 
ing form:  "  You  do  solemnly  swear  (or  affirm,  as  the  case  may 
be) ,  that  the  evidence  you  shall  give  in  this  issue  (or  matter), 

pending  between  and ,  shall  be  the  truth,  the  whole 

truth,  and  nothing  but  the  truth,  so  help  you  God'f^. 

^  9101.  All  questions  of  fact,  ^where  the  trial  is  by  jury7«, 
other  than  those  mentioned  in  the  next  section,  are  to  be  de- 
cided by  the  jury,  and  all  evidence  thereon  is  to  be  addressed 
to  them,  except  when  otherwise  provided  by  this  code. 

^  9104*  (^.  S.)  ^Whenever  moneys  are  paid  into  or  de- 
posited in  court,  the  same  shall  be  delivered  to  the  clerk  in 
person,  or  to  such  of  his  deputies  as  shall  be  specially  author- 
ized by  his  appointment  in  writing  to  receive  the  same.  He 
must,  unless  otherwise  directed  by  law,  deposit  it  with  the 
county  treasurer,  to  be  held  by  him  subject  to  the  order  of  the 
court.  The  treasurer  shall  keep  each  fund  distinct,  and  open 
an  account  with  each.  Such  appointment  shall  be  filed  vrith 
the  county  treasurer,  who  shall  exhibit  it  and  give  to  each 
person  applying  for  the  same  a  certified  copy  of  the  same.  It 
shall  be  in  force  until  a  revocation  in  writing  is  filed  with  the 
county  treasurer,  who  shall  thereupon  write  **  revoked,"  in 
ink,  aorofls  the  face  of  the  appointments 
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[Bepealing  proviBiona  of  Act  of  Mcareh  24,  1874.] 

All  proviBions  of  law  inconsistent  with  the  proTisions  of  thia 
act  arp  hereby  repealed;  bat  no  rights  acquired  or  proceedings 
taken  under  the  provisions  repealed  shall  be  impaii'ed,  or  in 
any  manner  affocted  by  this  repeal;  and  whenever  a  limitation 
or  period  of  time  prescribed  by  such  repealed  provisions  for 
acquiring  a  right  or  barring  a  remedy,  or  for  any  other  pur- 
pose, has  begun  to  run  before  this  act  takes  effect^  and  the 
same  or  any  other  limitation  is  prescribed  by  this  act,  the  time 
which  shall  have  run  when  this  act  takes  effect  shall  be 
deemed  part  of  the  time  prescribed  by  this  act. 

This  act  takes  effect  on  the  first  day  of  July,  1874. 
Approved  March  24, 1874. 


An  act  concerning  service  of  summons  upon  absent  defend- 
ants by  pablication,  approved  March  15,  1872,  is  repealed. 
[In  ^ect  March  20, 1874.] 


8C2  APPZICDIX. 

[An  Act  concerning  actions  for  Ubel  and  tiander. 

Section  1.  In  an  action  for  libel  or  slander  the  clerk  shall, 
before  issning  the  summons  therein,  require  a  written  under- 
taking on  the  part  of  the  plaintiff  in  the  sum  of  five  hundred 
(500)  dollars,  with  at  least  two  competent  and  sufficient  sure- 
ties, specifying  their  occupations  and  residences,  to  the  effect 
that  if  the  action  be  dismissed  or  the  defendant  recover  judg- 
ment, that  they  will  pay  such  costs  and  charges  as  may  be 
awarded  against  the  plaintiff  by  judgment  or  in  the  progress 
of  the  action,  or  on  an  appeal,  not  exceeding  the  sum  specified 
in  the  undertaking.  An  action  brought  without  filing  the 
undertaking  required  shall  be  dismissed. 

Sec.  2.  Each  of  the  sureties  on  the  undertaking  mentioned 
in  the  first  section  shall  annex  to  the  same  an  affidavit  that  he 
is  a  resident  and  householder  or  freeholder  within  the  county, 
and  is  worth  double  the  amount  specified  in  the  undertaking, 
over  and  above  all  his  just  debts  and  liabilities,  exclusive  of 
property  exempt  from  execution. 

Sec.  S.  Within  ten  days  after  the  service  of  the  summons 
the  defendants  or  either  of  them  may  give  to  the  plaintiff  or 
his  attorney  notice  that  they  or  he  except  to  the  suretiesVnd 
require  their  justification  before  a  Judge  of  the  Court  or 
County  Judge,  at  a  specified  time  and  place,  the  time  to  be 
not  less  than  five  nor  more  than  ten  days  thereafter,  except 
by  consent  of  parties.  The  qualifications  of  the  sureties 
shall  be  as  required  in  their  affidavits. 

Sec.  4.  For  the  purpose  of  justification  each  of  the  sure- 
ties shall  attend  before  the  Judge  at  the  time  and  place  men- 
tioned in  the  notice,  and  may  be  examined  on  oath  touching 
his  sufficiency  in  such  manner  as  the  Judge  in  his  discretion 
shall  think  proper.  The  examination  shall  be  reduced  to 
writing  if  either  party  desires  it. 

Sec.  6.  If  the  Judge  find  the  undertaking  sufficient,  he 
shall  annex  the  examination  to  the  undertaking  and  indorse 
his  approval  thereon.  If  the  sureties  fail  to  appear,  or  the 
Judge  finds  the  sureties  or  either  of  them  insufficient,  he 
shall  order  a  new  undertaking  to  be  given.    The  Judge  may 
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also  at  any  time  order  a  new  or  additional  undertaking  upon 
proof  that  the  sureties  have  become  insufficient.  In  case  a 
new  or  additional  undertaking  is  ordered,  all  proceedings  in 
the  case  shall  be  stayed  until  such  undertaking  is  executed 
and  fiied,  with  the  approval  of  the  Judge. 

Seo.  6.  If  the  undertaking  as  required  be  not  filed  in  five 
days  affcer  the  order  therefor,  the  Judge  or  Court  shall  order 
the  action  to  be  dismissed. 

Seo.  7.  In  case  plaintiff  recovers  Judgment,  he  shall  be 
allowed  as  costs  one  hundred  (100)  dollars,  to  cover  counsel 
fees,  in  addition  to  the  other  costs.  In  case  the  action  is  dis- 
missed, or  the  defendant  recover  judgment,  he  shall  be 
allowed  one  hundred  (lOO)  dollars,  to  cover  counsel  fees,  in 
addition  to  the  other  costs,  and  judgment  therefor  shall  be 
entered  accordingly.— Approved  llarch  23, 1872.  Stat,  187l>2, 
p.  588.] 
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